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CASES 

ARGUED  AND  DETERMINED 


1810. 

IX  TIIK  .     ,     - 


COURT  OF  KING'S  BENCH 


IV 


Michaelmas  Term, 
In  the  Fifty-first  Year  of  the  Reign  of  George  HI. 


Tombs  against  Painter.  Wednesday, 

JVov.  7th  (a). 

DEBT  on  bond,  in  the  penalty  of  100/.,  conditioned  not  In  debt  on 
to  assault,  molest,  or  injure  the  person  of  the  plaintiff  Uonednotto 
wilfully  or  designedly  in  anywise  howsoever.     Plea,  that  assault,  mo- 

the   defendant   had  not  done  so.      Replication,    that  the  £*'  or  injurce 

ill  the  person  oi 

defendant  on  such  a  day,  at,  &c.  assaulted,  molested,  and  the  plaintiff, 

injured  the  person  of  the  plaintiff  wilfully  and  designedly,  L  ^.  ] 
by  then  and  there  with  force  and  arms  wilfully  and  de-  fc^TflteXar 
signedly  beating,  bruising,  wounding,  and  otherwise  ill-  that  the  de- 
treating  him.  Rejoinder,  that  the  defendant  did  not  assault,  faulted1  m 
molest,  or  injure  the  person  of  the  plaintiff,  wilfully  and  Iested.and 
designedly,  modo  et  forma  ;  and  concluding  to  the  country.  inJured  'jje 
At  the  trial  before  Bayley,  J.  at  Salisbury,  the  evidence  plaintiff  ty 

then  and 
there  beating,  &c.  and  otherwise  ill-treating  him,  is  sustained  by  evidence  that  the  de- 
fendant who  was  sitting  in  the  same  room,  jumped  up  from   his  seat  with  his  fist 
clenched  as  if  to  strike  the  plaintiff,  but  was  pulled  back  to  his  seat  by  another  before 
he  was  within  reach  of  the  plaintiff. 

And  this  was  a  sufficient  assignment,  by  the  replication,  of  a  breach  of  the  condition, 
for  which  the  jury  were  to  assess  damages  on  the  stat.  8  &  9  JV .  3.  e.  1 1.  *.  8.  although 
such  breach  were  not  alleged  in  formal  terms  to  be  laid  according  to  the  statute. 

(a)  I  was  prevented  by  indisposition  from  attending  the  Court  in  this 
Term  till  Tuesday  the  13th  of  November,  beginning  with  the  case  of 
Hanson  v.  Boothman ;  and  I  am  indebted  for  the  notes  taken  in  Court 
before  that  day  to  some  o/  mv  friends  at  the  bar. 

Vol.  XUI.  B  was 


Tombs 
against 


CASES  in  MICHAELMAS  TERM, 

J8J0.  wa6  that  these  parties  being  in  the  same  public-house  in 
different  parts  of  the  room,  the  defendant  jumped  up  from 
his  seat,  with  his  fist  clenched,  as  if  to  strike  the  plaintiff, 
Paintek.  but  was  pulled  back  to  his  seat  by  another  person,  and  did 
not  get  within  reach  of  the  plaintiff;  but  he  abused  him  and 
swore  at  him,  and  drank  the  beer  out  of  his  cup.  This,  it 
was  contended,  did  not  support  the  issue  for  the  plaintiff, 
which  was  that  the  defendant  assaulted,  molested,  and  injured 
the  plaintiff's  person  by  beating,  &c.  "and  otherwise  ill- 
treating"  him.  But  the  learned  Judge  thought  that  the  evi- 
dence satisfied  the  latter  words,  and  the  plaintiff  took  a  ver- 
dict with  1*.  damages  for  the  detention  of  the  debt,  and  If. 
damages  upon  the  breach  assigned.     And  now, 

Lens,  Serjt.  moved,  by  leave,  to  set  aside  the  verdict  and 
enter  a  nonsuit ;  and,  first,  renewed  the  objection,  that  the 
evidence  did  not  sustain  the  issue,  which  was  confined  to  an 
ill-treatment  of  the  plaintiff's  person. 

Loud  Ellen borough,  C.  J.  The  clenching  his  fist  at 
the  plaintiff  was  an  assault,  and  an  act  of  personal  offence. 

Then  another  question  was  made,  whether  the  penalty 
r  3  ]  were  to  be  recovered  ?  Bayley,  J.  observed,  thatdamages  were 
assessed  at  the  trial  under  the  statute  of  William  (a).  Lens, 
Serjt.  objected  that  no  breach  was  assigned  as  required  by  the 
statute.  YSuithe  Court  all  agreed  that  a  breach  was  sufficiently 
assigned  in  the  replication,  though  it  were  not  said  in  terms  to 
be  according  to  the  form  of  the  statute.  And  they  refused  the 
rule  (b). 

The 

(«)  8  &  9  W.  3.  c.  11.  t.  8.,  which  is  compulsory  upon  the  plaintiff  to 
assign  breaches  in  cases  coining  within  it.  Vide  Holes  v.  Rosewell,  5 
Term  Rep.  5S8.    Hardj/v.  Bern,  ib.  636.  and  Welch  v.  Ireland,  6  East,  613. 

(b)  In  Hardy  v.  Bern,  in  the  Exch.  E.  30  Geo.  3.  5  Term  Hep.  540. 
and  636.  the  same  objection  was  made  in  argument,  that  the  plaintiff 
had  not  elected  to  proceed  under  the  statute,  in  not  having  alleged  his 
breaches  "  according  to  the  form  qf  the  statute,"  but  Lord  Kenyon, 
C.  J.  and  Buller,  J.  before  whom  the  writ  of  error  was  argued,  and 
who  reported  their  opinion  to  my  Lord  Chancellor  thereupon,  thought 
that  the  breaches  were  sufficiently  assigned  within  the  statute ;  but  for 
default  of  damages  being  assessed  upon  such  breaches  by  the  jury  at 
the  trial  of  the  issues,  a  vemre  de  novo  was  awarded.  The  practice 
Of  assigning  breaches  according-  to  the  form  of  the  statute  probably  first 
arose  in  cases  where  more  than  one  breach  was  assigned  ;  because  be- 
fore 
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The  King  against  Teal  and  Others  (a).  

Wednesday, 

~irjrULLOCK  moved  for  a  rule  nisi  to  discharge  a  side-  Under  the 

J  0    bar  rule  for  taxing  the  prosecutor  his  costs  of  this  in-  stat-  5  W.&. 
,.  ,    .  ,.  °,  .  ,9  .     Jf.c.  11.  *. 3 

dictment,  and  also  to  discharge  a  recognizance  entered  into  &  s  requir- 

by  two  manucaptors  for  the  defendant  Teat,  as  required  by  ingadefend- 

thestat.  5  W.  &  M.  c.  11.  on  removing  this  indictment  from  ^iStmeft 

the  quarter  sessions  by  certiorari  into  this  Court,  on  payment  from  the  Ses- 

of  40/.  (b).  the  amount  of  such  recognizance.     By  sect.  2.  of  *!0I1S  ty  cer* 

i.      i   f  •  tioran,  to 

that  Act,  no  certiorari  at  the  instance  of  a  defendant  shall  be  find  two  suf- 

granted,  for  removing  any  indictment  from  the  quarter  sessions,  ^cient  manu- 
i        i       i     ii  i>     i  cv   •  i       i    ii  captors,  who 

unless  he  shall  find  two  sufficient  manucaptors,  whoshallentcr  shall  enter 

into  a  recognizance  in  20/.  conditioned  for  the  defendant  to  intoarecog- 

appear  and  plead  in  B.  7?.,  "and  at  his  and  their  own  costs  and  20j  conji. 

charges  to  cause  and  procure  the  issue  joined,  &c.  to  be  tried  tioued  toap- 

at  the  next  assizes,"  &c. :  which  recognizance,  &c.  "  shall  be  ^mltty e&^ 

certified  into  B.  It.  with  the  certiorari  and  indictment,  to  be  and  that  if 

there  filed."  And  by  sect.  3.  If  the  defendant  prosecuting  such  *he  dcfendant 

be  convicted 
writ  of  certiorari  be  convicted,  "then  the  Court  of  B.  R.  shall  &c.  the  Court 

give  reasonable  costs  to  the  prosecutor,"  &c. ;  "  which  costs  sha1'  Sive 

shall  be  taxed,  according  to  the  course  of  the  said  Court :  and  costs  to  be 

the  prosecutor,  for  the  recovery  of  such  costs,  shall  within  ten  ^xed,  &c. ; 

(c)  days  after  demand  made  of  the  defendant,  and  refusal  of  said  rec0Rni- 

payment,  on  oath,  have  an  attachment,"  &c. c<  And  the  said  re-        [  5  J 

cognizance  shall  not  be  discharged  till  the  costs  so  taxed  shall  be  zanre  shaU 
.,„     m.  ,.  T      ,  ,  .  .  .  .   .  not  be  dis- 

paid.       lhe  question  was,  whether  this  provision  of  the  Act  charged  till 

would  be  satisfied  by  payment  of  the  sum  for  which  the  recog-  the  cosl*  so 
nizance  was  taken.     He  said  that  there  was  no  decision  upon  be  paid-  the 
this  statute:  but  upon  a  recognizance  in  20/.  entered  into  by  the  amount  of 
prosecutor  of  an  information  in  this  Court  to  prosecute  with  be^axed  is 

not  limited 
fore  the  stat.  8  &  9  JV.  3.  c.  II.  such  pleading  would  have  been  double    by  Such  rc" 
Vide  Com.  Dig.  tit.  Pleader,  2  V.  2.     Per  C.  B.  E.  7  Geo.  1.  and  ace.  w||jch  is  oniT 
per  Cur.  ibid.  Jif.  10  Geo.  1.  in  Walker  v.  Priestley,  S.  C.  Com.  Rep.  376.  a  further  se. 
and  JJy.  297.  b.  (misprinted  295.  b.)  curity  for 

(a)  Vide  1 1  East,  307.  S.  C.  on  a  motion  for  a  new  trial  after  a  con-  ft*™1  a".d  the 
viction  of  these  defendants  upon  an  indictment  for  a  conspiracy.  discharge  th0' 

(*)  The  practice  is  to  take  the  recognizance  in  20/.  from  each  of  the  recognizance 
manucaptors.  till  the  taxed 

(c)  In  M.  30  Geo.  3.  it  was  held  that  these  should  be  ten  entire  days.  •"*»  w  Pai»i 

B  2  effect j  cutor. 
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1810.        effect,  as  required  by  the  stat.  4  &  5  W.  &  M.  c.  18. 

s.  2.  it  has  been  held,  (a)  that  the  defendant^  after  ac- 

The  Kixp     quittal,  is  not  entitled  to  costs  beyond  the  extent  of  the  re- 

agamst  .  ,. 

Teal  and      cognizance.     That  Act  directs  that  the  clerk  of  the  crown 

Others.  ghall  not,  without  the  express  order  of  the  Court,  file  any 
information  for  any  of  the  causes  mentioned  "  before  he 
shall  have  taken,  or  shall  have  delivered  to  him  a  recog- 
nizance from  the  person  procuring  such  information  to  be 
exhibited,  &c.  to  the  person  against  whom  such  information 
is  to  be  exhibited,  in  the  penalty  of  20/.,  that  he  will  effec- 
tually prosecute  such  information,  and  abide  by  and  observe 
such  orders  as  the  Court  shall  direct,"  &c.  And  in  case  the 
defendant  shall  appear  and  plead  to  issue,  and  the  prosecutor 
shall  not  at  his  own  proper  costs  and  charges,  within  a  year 
after  issue  joined,  procure  the  same  to  be  tried,  or  a  verdict 
shall  pass  upon  such  trial  for  the  defendant,  &c,  "  then  the 
said  Court  of  K.  B.  is  hereby  authorized  to  award  to  the  de- 
fendant his  costs"  &c.  unless  the  Judge  shall  certify,  &c.  : 
"  and  in  case  the  said  informer  shall  not  within  three  months 
next  after  the  said  costs  taxed,  and  demand  made  thereof, 
pay  to  the  defendant  the  said  costs,  then  the  defendant  shall 
have  the  benefit  of  the  said  recognizance  to  compel  him  thereto." 

[  6  ]  The  different  wording  of  the  two  Acts  was  noticed  by  Le 
Blanc,  J. 

Lord  Ellenborough,  C.  J.  By  the  Act  in  question  the 
recognizance  was  meant  to  operate  as  a  further  security  for 
the  costs.  The  Court  are  thereby  directed  to  give  reasonable 
costs  to  the  prosecutor,  to  be  taxed  according  to  the  course 
of  the  Court :  and  then  the  words  are  that  "  the  said  recos- 
nizance  (which  was  before  directed  to  be  taken)  shall  not  be 
discharged  till  the  costs  so  taxed  shall  be  paid."  The  costs 
have  not  been  paid.  How  then  can  we  direct  the  recog- 
nizance to  be  discharged  ? 

Per  Curiam,  Rule  refused. 

(a)  Rex  v.  Howell,  Cat.  temp.  Hardw.  247.     Rex  r.  Morgan,  2  Stra. 
1042.  and  Rex  v.  Fikaood,  2  Term  Rep.  145. 
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Thursday, 

Fin  ley  against  Jowle.  Nov.  8th. 

~T\  ARROW  moved  to  discharge  out  of  custody    the  The  Court 
JlJ   plaintiff  who  wa9  an  infant  in  execution  for  the  costs  motion'  to 
of  the  suit,  in  which  he  had  failed,  upon  the  ground  that  an  discharge  an 
infant  plaintiff  was  not  liable  for  costs.     Here  there  was  no  ["jf  wbo'haa1 
prochein  amy  or  guardian,  who  would  have  been  liable  for  sued  without 
the  costs  (a).  prochein  amy 

.  .  or  guardian, 

But  the  Court  said  that  the  plaintiff  had  concealed  his  and  was  in 

infancy,  and  therefore  they  would  not  relieve  him.  execution  for 

Rule  refused,  (b) 

(a)  Vide  Huflock  on  Costs,  ch.  3.  s.  4.  **  Of  costs  in  actions  by  or 
against  Infants." 

(b)  Gardiner  v.  Holt,  2  Stra.  1217.  the  Court  refused  to  discharge  an 
infant  plaintiff*  in  execution  for  costs,  on  motion ;  saying  it  was  matter 
of  error,  if  costs  could  not  be  given.  And  yet  the  plaintiff  there  had  sued 
by  prochein  amy,  whom  the  Court  will  oblige  to  pay  costs.  Vide 
Slaughter  v.  Talbot,  fVilles,  190.  And  in  Hamlen  v.  Hamlen,  1  Bulslr.  '  7  ] 
189.  where  an  infant  sued  by  attorney,  and  was  nonsuited,  the  Court 

also  refused  to  relieve  him  from  the  costs.  And  vide  Thrmtout,  on  the 
Demise  of  Dunham,  an  Infant,  v.  Percivall,  Barnes,  183.  where  two  cases 
are  cited  of  attachments  against  infants  for  non-payment  of  costs  in 
C.B. 


Venning  against  Leckie.  Friday. 

*\"ov.  9th. 

THE  plaintiff  declared  for  a  breach  of  the  following  con-  The  defend- 
tract  in  writing. — i(  London,  1st  of  Dec.  1808 — Messrs.  ant  agreed  in 
n  W.  Venning  and  Co.     I  agree  to  take  one  half  share  of  take'one^alf 
"the  flax  undermentioned,   bought  by  you   on   our  joint  share  of  cer- 
"  account — say  half  in  the  profits  or  loss,  and  to  furnish  you  {joJjJJb^the 

plaintiffon 
their  joint  account;   half  in  the  profit  or  loss,  and  to  furnish  the  plaintiff  with  h:ilfthe 
amount  in  time  for  the  payment  thereof;  the  goods  being  to  be  paid  for  by  bills  :  held, 
1st,  that  this  was  an  agreement  relating  to  the  sale  of  goods,  within  the  exemption  in  the 
Stamp  Act  44  G.  3.  c.  98.  sched.  A,  and  did  not  require  a  stamp. 

2dly,  That  the  plaintiff  having  paid  the  whole  price  of  the  goods  which  were  to  con- 
stitute the  partnership  stock,  to  which  both  parties  were  to  contribute  equally,  an  action 
lay  against  the  defendant  for  his  moiety  of  the  price  which  was  to  be  furnished  by  him 
in  the  first  instance ;  although  there  might  be  an  account  to  be  taken  between  them  a* 
partners  upon  the  subsequent  disposal  of  the  joint  stock. 

"  with 
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1810.        "  with  half  the  amount  in  time  for  the  payment  thereof  in  case 
"you  require  it."    (Signed  by  the  defendant.)  Under  which 

Venning  • 

against       contract  was  written, 

Leckie.       "  Dec.  1st,  1 — 15  of//,  and  Co.  20  tons — 6  months  ; 
t<  2d,  2—16  of  A.  B.  &c,  10  tons— 6  months;" 

together  with  other  like  memoranda,  being  a  regular  list  of 
the  persons  of  whom  the  flax  was  bought,  the  quantity,  and 
time  of  payment.  At  the  trial  before  Ld.  Ellenborough, 
C.  J.  at  Guildhall,  it  appeared  that  the  defendant  had  re- 
fused to  pay  for  his  share  of  the  flax  according  to  the  con- 
tract;  and  the  plaintiff  recovered  a  verdict  for  the  amount 
in  value. 

Park  now  moved  (by  leave  reserved  at  the  trial)  to  set 
aside  the  verdict  and  enter  a  nonsuit,  upon  two  objections ; 
1st,  that  the  written  contract  ought  to  have  been  stamped. 
The  answer  given  to  which  was,  that  it  was  a  contract  "  r<r- 
r  8  ]  "  letting  to  the  sale  of  goods,"  and  therefore  within  the  ex- 
emption of  the  Stamp  Acts  (a)  :  but  this  exemption,  he  con- 
tended, only  related  to  contracts  between  vendor  and  vendee ; 
and  the  case  of  the  guarantee  (b)  falls  within  the  latter  de- 
scription ;  for  the  goods  are  sold  upon  his  credit. 

Lord  Ellen  borough,  C.  J.  This  contract  relates  to  the 
payment  of  the  price  of  goods  purchased  by  the  plaintiff  for 
himself  and  the  defendant,  and  is  therefore  a  contract  within 
•  the  words  of"  the  exemption  "  relating  to  the  sale  of  goods." 
[Park  observed,  that  some  of  the  goods  were  purchased 
after  the  1st  of  December,  when  the  agreement  was  dated.] 
If  it  do  not  relate  to  the  sale  of  goods,  what  does  it  relate  to? 
Is  it  more  or  less  than  an  agreement  by  the  defendant"  to  buy 
half  the  goods? 

Secondly,  it  was  objected,  that  this  was  the  case  of  a  part- 
nership, and  that  no  action  lay  by  one  partner  against  ano- 
ther ;  but  the  plaintiff  should  have  proceeded  by  bill  in 
equity ;  for  the  defendant  had  had  no  account  of  the  produce, 
and  would  be  compelled  to  seek  his  relief  there. 

Lord  Ellen  borough,  C.  J.  There  are  many  deeds  of  co- 
partnership in  which  the  partners  covenant,  each  to  advance 

(a)  23  Geo.  3.  e.  58.  ».  4.   35  Geo.  3.  e.  30.    37  Geo.  3.  c.  90.   and  44 
Geo.  3.  e.  98.  sched.  A. 
i,b)  Warrington  v.  furbor,  8  East,  242. 

1  a  certain 
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a  certain  sum  at  first:    and  ran  it  he  said  that  no  action        1810. 

would  lie  by  one  to  enforce  that  covenant  against  another,        

because  there  are  accounts  hetween  them  afterwards,  which        f "^T.0 

against 

require  unravelling  in  a  Court  of  Equity.     [Park  agreed       Lcckie. 
that  such  an  action  would  lie  upon  an  independent  covenant.] 
The  purchase  of  the  goods  was  to  launch  the  partnership  ; 
for  which,  between  themselves,  each  was  to  contribute  his 
bhare.  v 

Le  Blanc,  J.     The  respective  sums  were  to  be  paid  by        [  9  ] 
each,  before  there  could   be  any  account  of  profit  or  loss 
between  them,  as  partners,  upon  the  goods. 

Per  Curiam,  Rule  refused,  (a) 

(a)  Vide  Sari lie  v.  Robertson  and  Another,  4  Term  Rep.  1720.,  ex- 
plained in  Gouthivaite  v.  Duckworth,   12  East,  426. 


Doe,  on  the  Demise  of  Tollet,  against  Salter.  Friday, 

JVov.  9th. 

THE  premises  were  laid  to  be  in  the  parish  of  Farnham,  in  ejectment, 
and  at  the  trial  before  Heath,  J.  at  Buckingham,  were  th?  premises 
proved  to  be  in  the  parish  of  Farnham  Royal ;    which  was  beTn /am-° 
contended  to  be  a  fatal  variance:    but  the  learned  Judge  ham,  and 
said,  that  unless  the  defendant  could  prove  that  there  were  ^Farnham 
two  Farnhams,  he  should  direct  a  verdict  for  the  plaintiff;  Royal,  is  not 

and  no  such  proof  being  offered,  the  plaintiff  recovered  ac-  a  fatal  van" 

r  a  r  ance,  unless 

cordingly.  it  be  shewn 

Sellon,  Serjt.  now  moved  to  enter  a  nonsuit,  on  account  that  there  are 
of  the  variance,  and  mentioned  a  case  in  C.  B.  in  1808,  hams. 
where  in  trespass  for  breaking  and  entering  a  dwelling-house, 
it  was  laid  to  be  in  the  parish  of  Chelsea,  and  proved  to  be 
in  St.  Luke,  Chelsea  ;  which  was  held  to  be  fatal.     But 

The  Court  held  the  direction  of  the  learned  Judge  in  this 
case,  there  being  no  other  Farnham,  to  be  right,  and  re- 
fused the  rule. 


Chapman 
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Chapman  against  Cowlan. 

Friday, 

£  ov.  9th.  fTRHIS  was  an  action  upon  the  case  by  a  copyholder 
writings  pre-  -■-  against  a  freeholder  of  the  manor  of  Crowle,  in  Lin- 
scrvetl  colnshire,  for  the  disturbance  of  the  plaintiff's  right  of  com- 

nlunimentsof  mon5  Dv  tne  defendant  surcharging  the  common.  The  first 
a  manor,         count  stated,  that  the  plaintiff  was  possessed  of  a  messuage 

&ndi7npu?-8  and  S0  acres  of  land  in  the  manor  of  Crowle,  in  respect  of 
porting  to  be  which  he  claimed  common  for  all  commonable  cattle  levant 

signed  by  ana«  couchant,  &c.  in  and  throughout  all  the  commonable 
many  per-  .  '  °  .    , 

sons'  copy-      grounds  in  the  manor.     The  second  count  was  founded  on  a 

holders  of  the  y^  c]ajm  jn  respect  0f  SO  acres  of  land.     The  third,  in  re- 
manor,  stat-  '  ,  «  i      i      i   •       i 
ing  an  un-       6pect  of  a  messuage  and  SO  acres  of  land,  claimed  common 

limited  right  jn  Un0n,  and  throughout  all  the  commonable  grounds  of  the 
of  common  in  .  <..«••  •  .i  /•        n    j    *u 

the  common-  nianor,  in  manner  following;    in  part  thereof,  called  the 

ers,  which       stinted  cow  pasture,  in  every  year,  for  certain  cattle,  to  wit, 

found^incon-    ^  cows,  6  mares  or  geldings,  if  above  3  years  old,  and  the 

venient,  they    sucking  foals  of  such  mares,  levant  and  couchant  upon  the 

had  ^efd  to  said  messuage  and  lands  upon  and  from  May-day  ^  old  style, 

common  in  a  until  and  to  Michaelmas-day  O.  S. ;  and  for  all  cattle  levant 

certain  re-  ancj  couch.ant  &c,  upon  and  from  Michaelmas-daii  O.  S. 
stricted  man-  '  \  .     .  •  i  ,.  • 

ner,  is  evi-       until  the  feast  of  the  Annunciation :  and  on  the  residue  of  the 

dencc  of  re-  8ajd  commonable  grounds,  for  all  commonable  cattle,  levant 
the  general  ana"  couchant,  &c.  upon  and  from  May-day  O.  S.  until  and 
right,  suffi-  to  the  feast  of  the  Annunciation  O.  S.  There  were  many 
stroy  the  re-  otner  counts  stating  the  claim  of  common  in  different  ways. 
stricted  right  At  the  trial  before  Grose  J.  at  Lincoln^  the  steward 
plaintiff^ a 1C  °^  *ne  ,nanor  having  been  called  as  a  witness,  by  the  de- 
[  11  ]  fendant,  produced  a  parchment  writing  from  amongst  the 
copyholder,  muniments  of  the  manor,  dated  in  1698,  and  purporting 
on  the  case  *°  be  signed  by  many  persons,  copyholders,  stating  an 
against  a  free-  unlimited  right  of  common,  which  having  been  found 
manor  for  inconvenient,  thej'  had  agreed  to  stock  the  common  in 
overstocking  the  manner  which  the  plaintiff's  witnesses  had  proved,  and 
bcyond>such  wnich  corresponded  with  one  of  the  counts  in  the  declar- 
stint:  al-  ation  :  and  another  parchment  writing  to  the  same  effect, 
though  it  was 
objected  that 

the  instrument  was  not  proved  to  have  been  signed  by  a  majority  of  the  then  copy- 
holders of  the  manor,  nor  thai  the  plaintiff  held  the  copyhold  tenement  of  any  one  of 
those  who  had  signed  it.  , 

dated 
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dated  in  1717  (a).    Whereupon  it  was  contended  on  the  part        1810. 

of  the  defendant,  that  the  supposed  right  set  up  by  the  plain-         

tiff  was  disproved  to  originate  either  by  prescription  or  grant,        aeaimt 
in  one  or  other  of  which  ways  it  could  alone  be  sustained ;  the      Cowlan. 
origin  of  it  being  shewn  to  be  in  this  agreement.     Rut  the 
plaintiff's  counsel  objected  to  the  evidence  being  received, 
without  proof  at  least  that  the  plaintiff  held  one  of  the  same 
copyhold  tenements,  for  which  the  copyholders  in  1698  signed 
thatagreement.  But  thelearned  Judgeadmittedtheevidence: 
and  as  it  went  to  shew  that  the  right  of  common  insisted  on  by 
the  plaintiff  originated  in  a  private  agreement  between  the       [  12  ] 
copyholders  who  signed  it,  he  directed  a  nonsuit;  which 

Vaughan,  Serjt.  now  moved  to  set  aside,  upon  the  inad- 
missibility, of  the  evidence  as  against  the  plaintiff,  who  was 
not  proved  to  claim  under  any  of  the  parties  to  that  agree- 
ment: and  it  not  even  appearing  that  the  instrument  was 
signed  by  a  majority  of  the  then  copyholders,  so  as  to  shew 
what  the  ancient  right  was  generally  acknowledged  to  be. 

Lord  Ellen  borough,  C.J.  Is  not  the  instrument  evidence 
at  least  of  the  reputation  of  the  manor  at  that  time  as  to  the 
prescriptive  right  of  common,  against  the  right  now  set  up  by 

(a)  This  was  to  the  effect  following — 

*'  Agreement,  dated  20th  April,  1717 — Indorsed — Copy  Stint  of 
Croivle  Commoners. — Reciting,  that  all  the  commonable  grounds  be- 
longing to  Crowle  and  other  places,  were  anciently  used  by  the  com- 
moners as  common  appurtenant  to  their  tenements  for  all  sorts  of  cat- 
tle, at  all  times  of  the  year.  But  since  the  draining  and  approvement 
by  the  then  lord  and  certain  undertakers,  now  called  Participants,  who 
have  enclosed  about  a  third  part  thereof,  and  now  do  and  ever  since 
have  enjoyed  the  same,  the  commoners  were  sensible  that  the  remain- 
ing part  of  their  common  left  them  by  the  undertakers,  if  used  by  them 
in  the  same  manner  they  as  is  aforesaid  had  done  as  when  they  had  the 
whole,  would  not  maintain  that  stock  of  cattle;  therefore  as  to  some 
part  of  the  common,  as  hereinafter  mentioned,  they  agree  to  a  cer- 
tain stint,  &c.  which  has  been  observed,  &c.  That  by  an  instrument, 
dated  6th  of  January,  1698,  signed  by  a  great  many  per  ons,  com- 
moners in  the  places  aforesaid,  consisting  of  several  articles,  &c.  it 
was  agreed  that  the  major  part  of  the  inhabitants,  who  had  right  of 
common,  might  alter,  revoke,  annul,  &c.  and  constitute  others.  And 
whereas  the  major  part  Of  the  commoners  have  by  former  experience 
found  it  necessary  to  explain  and  make  alterations,"  &c. — Then  they 
proceeded  to  make  certain  alterations;  and  the  articles  not  altered 
were  declared  in  force. 

2  the 
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Chapman 

against 

COWLAN. 


the  plaintiff?  It  destroys  the  right  insisted  upon  by  the  plain- 
tiff, by  shewing  what  the  prescriptive  rights  of  the  copyhold- 
ers were  before.  And,  as  an  agreement,  it  could  have  no 
effect  to  bind  subsequent  copyholders,  but  only  those  who 
executed  it.  It  will  be  better  to  recur  to  the  original  right 
of  common  as  restricted  by  levancy  and  couchancy. 


The  other  Judges  concurring 


RJ 


Rule  refused. 


[  13] 

Friday, 
JVov.  9th. 

A  vessel  hired 
by  the  lords 
commission- 


Blewitt  against  Hill. 

THE  declaration  stated,  that  the  plaintiff  was  owner  of  a 
certain  ship  in  the  employ  of  the  lords  commissioners  for 
ers  of  the  ad-  executing  the  office  of  lord  high  admiral ;  that  the  defendant 
was  the  captain  and  commander,  and  had  the  conduct  thereof 
under  the  direction  of  the  said  commissioners,  and  the  com- 
mand and  ordering  of  the  crew  employed  for  navigating  the 
same;  and  that  he  wrongfully  employed  the  said  ship  in  the 
illegal  importation  of  smuggled  goods,  &c.  whereby  she  be- 
came forfeited  and  was  condemned,  and  the  plaintiff  was 
obliged  to  pay  a  certain  sum  of  money  in  order  to  procure  her 
restoration.  It  appeared  in  evidence  at  the  trial  before  Bay- 
ley,  J.  at  Bodmin,  that  the  vessel  had  been  taken  up  by  the  Ad- 
miralty to  cruize  against  smugglers:  that  Tinney,  the  master, 
and  James,  the  second  mate,  were  appointed  by  the  plaintiff, 
and  that  Hill,  the  defendant,  was  appointed  commander  by  the 
Admiralty:  that  she  made  several  captures  on  her  cruize; 
during  which  time  the  defendant  was  privy  to  many  smuggled 
,  articles  brought  on  board,  several  of  which  were  proved  to 
admiralty  be  for  his  own  use.  The  judgment  of  condemnation  in  the 
well  as  \y\he  Exchequer  against  the  ship  was  proved,  which  stated  the 
owner's  mas-  smuggling  to  be  by  a  person  or  persons  unknown,  and  there 
aV th°rCW  was  no  JU('gment  against  Hill  personally.  Pending  that 
er  has  his  re-     suit  the  present  plaintiff  came  in  and  claimed  the  ship  as  his 

mcdyoverby  property.  The  learned  Judge  being  of  opinion  that  the  de- 
action  on  the    *      *       J  °  or 

case  against 

such  admiralty  captain  to  recover  damages  for  the  loss  of  his  ship  by  the  condemna- 
tion, though  that  proceeded  upon  acts  of  smuggling  stated  to  be  by  persons  unknown; 
and  though  it  appeared  in  fact  that  the  master  and  mate  appointed  by  the  o^ner  were 
also  concerned  in  acts  of  smuggling  on  board. 

fendant 


miralty,  and 
employed  to 
cruize  against 
smugglers, 
the  master 
and  crew  of 
which  were 
appointed  by 
the  owner, 
but  which 
was  placed 
under  the 
superior  com- 
mand of  a 
captain  ap- 
pointed by 
the  board,  is 
forfeitable 
for  an  act  of 
smuggling 
committed  on 
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fendant  was  answerable  for  the  damage  sustained  by  the  for-        1810. 

feiture  *  and  loss  of  the  ship  occasioned  by  his  wrongful  act ;       

the  plaintiff  obtained  a  verdict  for  2150/.,  the  amount  of  such      agaimt 
loss.     And  now,  Hill. 

Burrou'gh  moved,  by  leave,  to  set  aside  the  verdict  and  LI*] 
enter  a  nonsuit,  on  the  ground  that  the  defendant  was  not 
placed  in  such  a  situation  on  board  the  ship,  as  that  she  could 
be  forfeited  by  any  act  of  his.  He  was  placed  there  by  the 
lords  of  the  Admiralty  acting  on  behalf  of  the  king;  but  the 
ship  remained  in  the  possession  of  the  owner  represented  by 
the  master  and  crew :  the  defendant's  acts  therefore  could 
not  produce  a  forfeiture.  And  when  it  appears  that  the 
master  and  other  persons  on  board  in  the  defendant's  em- 
ploy committed  acts  of  smuggling,  as  well  as  the  defendant, 
the  forfeiture  of  the  ship  must  be  attributed  to  the  acts  of 
those  for  whom  the  owner  was  liable,  and  not  to  the  act  of 
the  defendant  placed  there  by  the  crown,  for  whom  the 
owner  was  not  liable.  [Grose,  J.  There  was  some  time 
ago  in  the  Exchequer  an  instance  of  a  condemnation  of  a 
ship  on  a  similar  ground.]  There  is  no  doubt  made  of  the 
propriety  of  the  condemnation  in  this  case;  for  the  acts 
of  the  plaintiff's  own  servants  were  sufficient  to  warrant  it.  / 

\Bayley,  J.  It  was  the  misconduct  of  the  defendant  which 
occasioned  the  forfeiture.]  It  was  owing  as  well  to  the  mis- 
conduct  of  the  other  persons  on  board  the  ship.  There 
were  acts  of  smuggling  proved  against  the  master  and  mate 
appointed  by  the  plaintiff. 

Lord  Ellenborougu,  C.  J.  By  whomsoever  the  de- 
fendant was  appointed,  if  by  his  act  the  plaintiff's  property 
was  forfeited,  the  plaintiff  has  his  remedy  against  him.  The  [15] 
thing  itself  is  forfeited  by  whomsoever  used:  and  it  is  no 
excuse  to  the  defendant  that  he  conspired  with  others  to  do 
the  wrongful  act. 

Per  Curiam,  Rule  refused. 


Hallet 
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Friday  Hallet  against  Mears  and  Another. 

Nov.  9tb.      _____ 
One -who  is      FT1HE  present  defendants  had  formerly  brought  an  action 

subpoenaed  as  J.  against  a  third  person,  at  the  trial  of  which  they  had  sub- 
attendsat Se  P°2naed  the  present  plaintiff  to  attend  as  a  witness.  The 
trial,  but         plaintiff  accordingly  attended  at  that  trial,  but  refused  to  be 

there  refuses    exarajned,  unless  he  was  paid  his  expences :  this  was  not 

to  give  evi-  '  r  . r 

deuce  unless    done,  and  therefore  he  was  not  examined  as  a  witness ;  but 

his  expences     j,e  afterwards  brought  this  action  of  assumpsit  for  work  and 

is  thereupon    labour,  expence  of  journies,  and  attendance,  in  consequence 

notexamined,  Df  the  subposna:  and  upon  proof  of  these  facts,  and  also  upon 

tem  assumpsit  slight  evidence  of  a  promise  by  the  defendant  to  pay  his  ex- 

for  his  ncces-    pences  when  he  was  served  with  the  subpoena,  he  recovered  a 

^attendance  verdict  at  the  last  assizes  at  Chester.     And  now, 

against  the  Yates  moved  to  enter  a  nonsuit ;  contending  that  there  was 

party  who       no  foundation  for  maintaining  the  action  either  upon  the  ex- 

subpcenaed  .       ,.    ,  .  . 

him.  press  or  upon  an  implied  promise  :  not  upon  the  evidence  of 

There  was  al-  ^ne  promise  in  fact,  because  he  had  waved  it  by  refusing  to  be 
so  evidence  of  ,  ,         .  ,       ,         ,.  J       x.       °     . 

a  promise  to    examined  at  the  trial  unless  his  expences  were  then  paid  ; 

pay  the  ex-  and  therefore  the  consideration  of  the  promise,  if  any,  namely, 
timedfserv-  tne  attending  and  giving  evidence,  was  not  complied  with, 
ingthesub-  Nor  upon  an  implied  promise;  for  there  was  no  tender  of 
itwas' con-  *"s  expences  when  he  was  served  with  the  subpoena,  and 
[  1G  ]  therefore  he  could  not  have  been  attached  (a)  for  non-at- 
tended was  tendance 
waved  by  the 
subsequent 

refusal  to  be  (a)  Vide  Tidd's  Prac.  ch.  35.  which  cites  Chapman  v.  Pointon,  2 
examined.  Stra.  1150.  Bowles  v.  Johnson,  1  Bloc.  36.  and  Fuller  v.  Prentice, 
1  H.  Blac.  49.  All  these  cases  agree,  and  the  last  of  them  distinctly 
states,  that  unless  the  whole  necessary  expences  of  the  journey  to  and 
from  the  place  of  trial,  and  of  the  witness's  necessary  stay  there,  be 
tendered  with  the  subpeena,  the  Court  will  not  grant  an  attachment 
for  the  non-attendance  of  the  witness  at  the  place  of  trial.  What 
shall  be  the  measore  of  necessary  expences  is  stated  somewhat  more 
largely  in  Mr.  Ford's  MS.  note  of  Chapman  v.  Paynton,  E.  14.  G.  2. — 
Ryder  and  Fletcher,  two  witnesses,  were  subpoenaed  eight  miles  beyond 
Chester,  to  attend  in  town  at  the  trial  of  this  cause,  and  two  guineas 
each  were  tendered  to  them,  but  they  refused  the  money ;  objecting 
that  it  was  too  little:  the  summoner  denied  giving  them  any  thing 
more;  on  which  the  witnesses  neglected  to  attend.  It  was  sworn  that 
a  horse  could  not  be  hired  for  the  journey  under  1/.  8s.  And  now  upon 
a  motion  for  an  attachment  against  them,  it  was  insisted  they  might 

have 
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tendance  at  the  trial :  nor  was  there  any  remedy  against  him 
under  the  statute  (<i),  as  *  where  a  guinea  was  paid  to  and 
accepted  by  the  party  subpoenaed  at  the  time,  with  a  pro- 
mise to  pay  the  residue,  (b) 

But  the  Court  held  that  the  action  well  lay :  the  witness 
obeyed  the  subpoena,  and  attended  at  the  trial,  and  was 
ready  and  willing  to  have  been  examined  if  the  defendant 
who  subpoenaed  him  would  have  paid  him  his  expences  ;  and 
it  was  the  defendant's  own  fault  that  the  witness  was  not  ex- 
amined.    They  therefore 

Refused  the  rule. 


1810. 

Hallbt 
against 

.M  I    VIM 

and  Another. 

*[  17  ] 


have  come  on  foot,  or  in  a  cart;  that  there  was  no  necessity  for  a 
horse;  and  if  they  had  hired  horses,  such  expences  must  have  been 
paid  before  the  witnesses  would  have  been  obliged  to  be  sworn,  and 
therefore  they  ought  to  have  come  up. 

Sed  per  Cur. — A  man  is  not  bound  to  trust  for  payment  upon  the 
trial.  The  party  who  would  have  the  benefit  of  a  witness's  testimony 
imisl  lender  him  sufficient  to  bear  his  charges  backwards  and  forwards, 
or  otherwise  he  is  not  obliged  to  attend.  The  design  of  the  witnesses 
to  travel  on  horseback  was  reasonable.  And  it  was  said  that  the  di- 
rections of  stat.  5  Eliz.  c.  9.  which  requires  a  tender  of  reasonable 
charges,*  was  the  guide  of  the  Court  in  cases  of  this  kind ;  that  the 
sum  tendered  here  was  much  too  small ;  and  so  the  rule  was  discharged. 

fVright,  J.  said,  that  in  the  Court  of  Common  Pleas  an  attachment 
against  witnesses  for  not  attending  in  pursuance  of  a  subpoena  was 
never  granted,  but  had  often  been  refused;  and  though  this  Court 
would  censure  a  witness,  yet  if  it  was  doubtful  whether  the  sum  ten- 
dered was  sufficient,  the  Court  ought  to  leave  the  party  injured  to  his 
remedy  at  law.  That  they  ought  not  in  process  of  contempt  to  be 
balancing  too  nicely  the  expences  of  travellers.  That  if  a  witness  in- 
sisted on  riding  post,  he  did  not  know  the  Court  ought  to  grant  an  at- 
tachment for  his  non-attendance,  if  the  person  requiring  his  attendance 
refused  to  accommodate  him  with  such  a  passage:  and  tbat  the  only 
true  foundation  to  grant  an  attachment  was  some  obstinacy  or  contempt 
in  the  party. 

(fl)  5  Eliz.c.9.8.  12. 

(b)  Pearson  v.  lies,  Dougl.  556.  and  vide  Goodwin  v.  JFest,  Cro.  Car. 
522.  there  cited.     In  the  former  case  the  action  was  of  debt  upon  the 

statute 

*  The  direction  of  the  statute  is  to  tender  to  the  party,  "  accord- 
"  ing  to  his  countenance  or  calling,  such  reasonable  sums  for  his  costs 
"  and  charges  as,  having  regard  to  the  distance  of  the  places,  are  ne- 
"  cessary  to  be  allowed  in  that  behalf." 
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statute  5  Eliz.  c.  9.  and  was  brought  to  recover,  as  well  the  penalty  of 
10/.  thereby  given  for  the  non-attendance  of  the  witness  subpajnaed, 
as  also  the  further  recommence  directed  by  the  same  statute  to  be 
yielded  to  the  party  grieved,  "  by  the  discretion  of  the  judge  of  the 
"  Court  out  of  which  the  process  shall  be  awarded."  This  further 
recompence,  it  was  decided,  must  be  assessed  by  the  Court  out  of  which 
the  process  issued,  and  not  by  the  judge  or  jury  at  nisi  prius.  The 
current  of  actions  noticed  in  the  books  for  this  species  of  default  is  upon 
the  statute:  Bui  Lord  Mansfield,  in  the  last-mentioned  case,  says,  "  An 
"  action  will  lie  for  damages  against  a  material  witness  who  absents  him- 
"  self  without  any  excuse  :  but  that  must  be  an  action  on  the  case." 


£  18  ] 

Friday, 
JVov.  9th. 


Tempest  against  Rawling. 


t  ■  M1IS  was  an  action  by  a  landlord  against  his  tenant  for 


An   instru- 

e^a^onthe  aTth    ~*~    ra'smanagement  °f  a  farm,  contrary  to  certain  stipula- 

of  November,  tions  agreed  upon  by  him,  as  stated  in  some  of  the  counts,  and 

1807,  upon  acainst  the  rules  of good  husbandry,  as  laid  in  others.  The 
an  ji^recrncnt 

stamp  setting    first  count,  which  was  framed  on  the  agreement,  stated  that 

forth  the  con-  whereas  the  plaintiff  had  demised,  &c. ;  and  the  principal 

ting  a  farm,     question  turned  upon  the  evidence,  whether  the  instrument 

and  the  regu-  containing  the  contract  between  these  parties,  and  upon  which 

o^serv^bv      the  defendant  had  been  afterwards  let  into  possession,  and 

the  tenant;       had  paid  rent,  having  only  an  agreement  stamp  of  16s.  upon 

iwutpfca  M    **>  were  a  lease,  or  only  an  agreement  for  a  lease  ?     If  the 

from  year  to    former,  the  stamp  was  not  sufficient,  and  the  evidence  was  not 

year.thelands  aa<mjssiD]e.  Chambre,  J.  before  whom  the  cause  was  tried 
to  be  entered  ,     •       ,     ,  •  •  «  .     .„ 

upononthesd  at  York,  admitted  the  evidence,  and  the  plaintiff  recovered 

of  Feb.  1808,  a  verdict,  with  leave  to  the  defendant  to  move  to  enter  a 
and  the  hous-  .      _,,  .  .    ,      -.       ...         »'■»«*•        ,, 

ing  on  the      nonsuit.  1  he  paper  was  entitled — Conditions  for  letting  the 

12th  of  J/fly; 
and  that  a 

lease  was  to  be  made  upon  these  conditions,  u-ith  all  usual  covenants ;  at  the  foot  of  which  the 
defendant  wrote  "  I  agree  to  lake  lot  1 .  (the  premises  in  question)  at  the  rent,  t$c.  subject  to 
"the  covenants;"  is  an  agreement  for  a  lease,  and  not  a  present  demise;  there  being 
not  only  a  stipulation  for  a  future  lease,  but  time  given  to  prepare  it  before  the 
commencement  of  the  term,  and  no  present  occupation  as  tenant  contracted  for. 
But  after  the  defendant  had  been  let  into  possession  under  such  agreement,  and  had 
paid  rent  under  it*,  held  that  that  was  sufficient  to  satisfy  a  count  against  him  aS  tenant 
upon  a  demise,  for  mismanagement  of  the  farm,  contrary  to  the  terms  of  such  agree- 
ment; such  count  stating  that  whereas  the  plaint i ft'  had  demised,  &c. 

And  held  that  it  was  not  necessary  to  state  the  whole  of  the  agreement,  if  the  part 
omitted  did  not  qualify  that  which  was  stated. 

four 
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four  farms  after-mentioned,  &c. — (which  were  offered  in  so        1810. 


Tempest 


many  lots):  and  then  it  proceeded — The  term  to  be  from 

year  to  year — The  lands  to  be  entered  upon  on  the  3d  of      'ZgJinll 

Feb.  1808,  and  the  housing  on  the  12th  of  May — and  six     Rawling. 

months'  notice  to  quit  was  to  be  given.     Then,  after  stating 

certain  regulations  to  be  observed  by  the  tenant,  it  proceeded 

— A  lease  to  be  made  upon  these  conditions,  with  all  usual 

covenants.  And  at  the  foot  of  the  paper  was  written — J  agree       [  19  ] 

to  take  lot  1.  (the  premises  in  question)  at  the  rent  of,  $c. 

subject  to  the  covenants.     This  was  signed  by  the  defendant, 

and  dated  the  24th  of  November,  1807. 

J.  Williams  now  moved  to  set  aside  the  verdict  for  the 
plaintiff,  and  enter  a  nonsuit;  contending  that  though  a  fu- 
ture more  formal  lease  was  to  be  made,  yet  as  the  parties 
had  used  words  of  present  demise,  this  must  be  taken  to  be 
a  present  lease,  and  not  merely  an  agreement  for  a  lease  ; 
upon  the  authority  of  Poole  v.  Bentley.  (a) 

.Lord  Ellknborough,  C.J.  This  is  nothing  more  than 
an  agreement  for  a  lease  which  was  to  be  made  thereafter, 
and  time  was  given  to  prepare  it,  before  the  term  was  to 
commence.  In  Poole  v.  Bentley,  the  tenant  was  to  have 
immediate  possession,  and  to  lay  out  money  in  building,  and 
the  rent  was  to  commence  immediately :  here  there  was  no 
immediate  occupation  to  be  taken  by  the  tenant. 

J .  Williams  then  objected  that  the  counts  stated  that  the 
plaintiff  had  demised;  whereas  if  the  instrument  were  only 
an  agreement  for  a  demise  and  no  present  demise,  it  did  not 
sustain  the  declaration.  [But  by  Lord  Ellenborough,  C.  J. 
The  plaintiff  let  the  defendant  into  possession,  and  received 
rent  from  him.]  Thirdly,  he  objected  that  the  first  count 
which  stated  the  terms  of  the  agreement  most  fully,  only 
stated  part  of  the  stipulations,  but  not  all  of  them:  and  that 
counts  on  a  general  assumpsit  of  good  management  cannot 
be  sustained  where  there  are  particular  stipulations. 

Lord  Ellenborough,  C.  J.     It  is  enough  to  state  that       [  20  ] 
part  truly  which  applies  to  the  breach  complained  of,  if  that 
which  is  omitted  do  not  qualify  that  which  is  stated  (6). 
Per  Curiam.  Rule  refused. 

(a)  12  Eatt,  168.  (*)  Vide  Hoveell  v.  Richards,  11  East,  638. 

PlCKARD 
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Friday,  Pickard  against  Bankes. 

JVov.  9th.  a 

A  stakehold-  FTJHE  plaintiff  had  laid  a  wager  with  a  third  person,  who 
er  receiving  J_  offered  ten  guineas  to  one  upon  the  event ;  and  the  de- 
notes as  mo-  fendant  was  the  stakeholder.  The  plaintiff  won  the  wager; 
ney,  and  pay-  notwithstanding  which  the  defendant  paid  over  the  ten 
wrongfullTto  gmneas  to  the  other  party,  the  original  staker:  whereupon 
the  original  the  plaintiff  brought  this  action  for  money  had  and  received 
hehadtosT  *°  *"s  use>  which  was  tried  before  Chambre,  J.  at  York,  when 
the  wager,  is  the  only  question  was  whether  money  had  been  received  by  the 
the  wISleH10  d-fendant-  Jt  appeared  that  the  deposit  had  been  made  in  Hull 
an  action  for  bank  notes  payable  to  bearer,  and  not  in  coin  of  the  realm  ; 
moneyhadand  an(j  the  payment  over  to  the  other  party  was  in  notes  of  the 
his  use.  same  description.     The  learned  Judge  thought  that  these 

were  to  be  considered  as  money,  as  between  these  parties  ; 
and  therefore  the  plaintiff  recovered  a  verdict  for  the  amount. 
And  now 

J.  Williams,  moved  to  set  aside  the  verdict,  and  (by  leave) 
to  enter  a  nonsuit.  Notes  of  this  description,  he  said,  were 
no  more  than  common  promissory  notes  or  bills  of  exchange. 
If  these  were  payable  at  a  future  day,  they  could  in  no  sense 
[  21  ]  be  considered  as  money,  but  the  time  of  payment  cannot  alter 
the  nature  of  the  thing.  The  action  should  rather  have  been 
trover,  or  upon  a  special  assumpsit.  Mr.  Justice  Lawrence 
in  a  similar  case  at  Stafford,  held  that  money  had  and  re- 
ceived would  not  lie. 

Lord  Ellen  borough,  C.J.  Provincial  notes  are  cer- 
tainly not  money;  but  if  the  defendant  received  them  as  ten 
guineas  in  money,  and  all  parties  agreed  to  treat  them  as  such 
at  the  time,  he  shall  not  now  turn  round  and  say  that  they 
were  only  paper,  and  not  money.  As  against  him,  it  is  so 
much  money  received  by  him. 

Per  Curiam,  Rule  refused. (a) 

(a)  Vide  post,  Lowndes  v.  Anderson  {  aud  Solomons  v.  The  Bank  of 
England,  there  cited. 


Roberts 


D 
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Roberts  against  StaceY.  * 

j        Monday, 

UPON  a  motion  for  setting  aside  the  taxation  of  costs  and     N(fV  ,2th 
the  final  judgment,  and  for  discharging  the  defendant  out  The  rule  for 

i  judgment 

of  custody,  the  question  was,  whether  sufficient  time  had  been  Jmu£t  have 

allowed  between  the  rule  for  judgment,  which  was  given  on  four  clear 
the  6th,  and  the  signing  of  judgment,  which  was  on  the  11th,  &*J£*0f  \^e 
the  last  day  of  Trinity  Term  ;  a  Sunday  also  intervening.       first  and  last, 

The  Court  held,  that  the  rule  for  judgment  must  have  four  J"J  <*&* 
clear  days  exclusive  of  the  first  and  last,  and  also  of  Sunday,  judgment  en- 
before  judgment  can  be  signed;  and  therefore  made  the  tered- 

Rule  absolute,  (a) 

Marry  at  in  support  of  the  rule.     Adolphus  contra. 

(a)  1  Imp.  Prac.  420.  7th  edit,  states  the  practice  accordingly,  and  cites 
X  Sa/k.  212;  with  the  addition,  that  a  holiday,  on  which  the  Court  does 
not  sit,  is  not  to  be  accounted. 

— ,  [  22  ] 

Hanson  against  Boothman  and  Others.  j^ov  13tn# 

EBT  on  bond  for  5000/.,  dated  IGth  August,  1806,  with  Where  lessees 
a  condition,  reciting,  that  whereas  by  an  indenture  of  Gf  coalmines 

lease,  dated  the  5th  of  July,   1805,  the  plaintiff  demised  found  or  to  be 

found  there- 
in, covenanted  forthwith  to  proceed  to  sink  for  coal  ax  far  as  could  and  ought  to  be  ac- 
complished by  persons  acquainted  with  the  nature  of  collieries,  and  as  in  such  cases  was 
usual  and  customary,  and  to  erect  fire  engines  for  the  purpose,  by  the  24th  of  June 
1806;  or  in  default  thereof,  to  pay  so  much  to  the  lessor  as  arbitrators  should  award : 
and  after  the  day  past,  without  any  new  pits  sunk,  &c,  the  parties  named  arbitrators  to 
award  concerning  the  damage,  loss,  and  delay  to  the  lessor,  if  any  ;  and  whether  any 
rent  or  other  satisfaction  should  be  made  to  him  on  that  account ;  and  the  lessees 
gave  bond  to  the  lessor  conditioned  to  perform  the  award  :  and  afterwards  the  arbitra- 
tors awarded  that  the  lessees  had  not  performed  their  covenant,  by  not  having  proceeded 
to  sink  for  the  said  coal  as  far  as  could  and  ought  to  be  accomplished,  &c.  (in  the  words 
of  the  covenant)  on  or  before  the  24th  of  June,  1806,  for  which  they  awarded  to  the 
lessor  150/.  on  account  of  all  damages  and  losses  then  incurred  on  account  of  such 
breach:  and  further,  that  the  lessees  should  sink  coal  mines,  and  erect  fire  engines  for 
getting  the  coals  demised  on  or  before  the  24th  of  June,  1807 ;  and  in  default  thereof,  and 
until  the  same  should  be  done,  they  should  pay  a  yearly  rent  of  200/.  to  the  lessor  as  a 
compensation  for  the  lord's  share  reserved  under  the  lease;  held,  that  to  an  action  on 
the  bond,  it  was  a  sufficient  answer  by  the  lessees  to  save  the  condition,  that  they  had 
paid  the  150/.  awarded  for  the  breach  of  the  covenant  up  to  the  24th  of  June,  1806;  and 
as  to  the  subsequent  period  from  thence  till  the  24th  of  June,  1S07,  that  on  divers  days 
between,  &c.  they  did  well  and  truly  sink  for  coal  in  the  lands  demited  as  far  as  could  and 
ought  to  be  accomplished,  &  c.  (in  the  words  of  the  covenant)  and  were  ready  and  willing  to 
have  sunk  and  completed  the  pits,  and  to  have  erected  the  necessary  fire  engines,  &c. 
within  the  time  limited  by  the  award  :  but  that  at  the  time  of  making  tlie  lease,  and  from 
thenceforth,  there  were  no  mines  of  coal  under  the  lands  as  could  or  ought  to  be  worked 
by  any  person  acquainted  with  the  nature  of  collieries,  or  as  in  such  cases  it  was  usual  or 
customary  to  work,  or  as  would  have  defrayed  the  necessary  expences  of  working  and 
getting  the  same:  nil  which  premises  the  defendants  ascertained  and  proved  by  due  and 
sufficient  experiments  and  trials  then  and  there  made. 

But  leave  was  given  to  amend  by  taking  issue  on  the  sufficiency  of  the  experiments. 
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Plea;  setting 
out  an  award. 


to  the  defendant,  for  57  years,  all  the  mines  of  coal  then  al- 
ready found,  or  which  should  or  might  thereafter  be  found, 
in  any  part  of  the  plaintiff's  estate  within  Pendlebury  in 
Lancashire;  subject,  inter  alia,  to  a  covenant,  that  the  de- 
fendants would  forthwith  proceed  to  sink  for  coal  in  the 
wood  and  low  lands,  as  far  as  could  and  ought  to  be  ac- 
complished by  persons  acquainted  with  the  nature  of  col- 
lieries, and  as  in  such  cases  was  usual  and  customary,  and 
immediately  erect  such  fire  engines  as  should  be  necessary 
for  the  above  purpose ;  such  pits  to  be  sunk  and  fire  engines  to 
be  erected  ready  and  complete  for  work  ing  the  veins  and  getting 
the  coal  on  or  before  the  24th  of  June,  1806 ;  or  in  default 
thereof  to  "pay  to  the  plaintiff  such  sum,  S?c.  as  should  befixedby 
arbitration  or  umpirage.  And  it  was  agreed,  that  in  case  of  any 
difference  between  the  parties,  which  should  not  be  settled  be- 
tween themselves  within  one  month,  the  matter  of  difference 
should  be  referred  to  two  arbitrators,  or  in  their  default  to  an 
umpire,  who  should  award  what  should  seem  to  them  to  be 
just,  &c.     And  further  reciting  the  complaint  of  the  plaintiff 
that  the  defendants  had  made  default  in  the  performance  of 
the  covenant  in  the  lease;  and  that  the  parties  had  agreed  to 
submit  the  differences  between  them  on  that  account  to  two 
arbitrators  named  (or  in  their  default  to  an  umpire):  the 
condition  was  to  abide  and  perform  the  award  of  the  arbi- 
trators (or  umpire)  of  and  concerning  the  damages,  losses, 
and  delays,  if  any,  sustained  by  the  plaintiff,  on  account  of 
the  defendants  not  having,  as  the  plaintiff  alleged,  performed 
their  covenants ;  and  also  whether  any  rent,  payment,  or 
other  satisfaction,  should  be  made  to  the  plaintiff  in  respect 
of  the  premises,  &c.     The  defendants,  after  oyer  of  the  bond 
and  condition,  pleaded  that  the  arbitrators  made  no  award, 
but  on  the  3d  of  Sept.  1806,  appointed  an  umpire,  who  made 
his  award  on  the  29th  of  Sept.,  by  which  he  awarded  that  the 
defendants  had  not  performed  their  covenants  in  the  lease,  inas- 
much as  they  had  not  proceeded  to  sink  for  the  said  coal  as  far 
as  could  and  ought  to  be  accomplished  by  persons  acquainted 
with  the  nature  of  collieries,  and  had  not  erected  such  fire  en- 
gines as  were  and  are  necessary  for  the  working  the  mines  and 
getting  the  said  coals,  and  completed  the  same  for  that  purpose 
on  or  before  the  2ilh  of June,  1806:  and  he  awarded  that  in  con- 
sequence of  the  non-performance  and  breach  of  such  cove- 
nant 
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nant  in  the  lease,  and  in  satisfaction  of  all  losses,  damages,        1810. 

and  delays  hitherto  sustained  by  the  plaintiff  on  account  of        

such  breach,  the  defendants  should  *pay  to  the  plaintiff  150/.        again$t 
for  and  as  a  rent,  and  in  lieu  of  the  lord's  part  made  payable    Boothmajc. 
by  the  said  lease  for  the  year  ending  the  24th  of  June,  1807  :      *[  24  ] 
that  the  defendant  should  sink  to  and  through  the  coal  mines  de- 
mised, and  erect  fire  engines  thereon  ready  and  complete  for 
working  the  said  mines  and  getting  the  coals,  according  to 
the  tenor  of  the  lease,  on  or  before  the  2kth  of  June,  1807  : 
and  in  default  thereof  he  awarded  that  until  the  same  should 
be  so  done,  the  defendants  should  pay  to  the  plaintiff  the  yearly 
rent  o/2001.,  as  a  compensation,  and  in  lieu  of  the  lord's  rent 
or  share  reserved  by  the  said  lease,  payable  on  the  24th  of  June 
and  25th  of  December;  the  first  half-yearly  payment  to  be- 
come due  on  the  25th  Dec.  1807:  and  that  so  soon  as  the  de- 
fendants should  have  sunk  the  said  pits,  erected  such  fire  en- 
gines, and  began  to  get  the  said  coals,  according  to  the  tenor 
and  effect  of  the  lease,  the  said  annual  rent  or  compensation 
should  cease,  and  the  defendants  should  begin  to  pay  the  lord's 
rent  or  share  reserved  by  the  lease,  according  to  the  quantity 
of  coal  from  time  to  time  gotten  :  and  that  when  and  as  often 
as  the  lord's  rent  or  share  should  exceed  200/.  in  one  year,  the 
defendants  should  retain  the  overplus  until  they  had  reim- 
bursed themselves  the  whole  of  what  they  should  have  paid 
by  way  of  annual  rent  or  compensation  in  lieu  of  the  lord's 
rent  before  the  colliery  was  begun  to  be  worked,  &c.  The  de-  jverment  0f 
fendants  then  averred,  that  in  consequence  of  the  non-per-  satisfaction 
forraance  and  breach  of  covenant  as  in  the  award  mentioned,  f°r  p?st 

breach; 
and  in  satisfaction  of  all  losses,  damages,  and  delays  thitherto 

sustained  by  the  plaintiff  on  account  of  such  breach,  they  paid 
to  him  the  150/.  in  the  award  mentioned,  on  the  25th  Dec. 
1806,  and  24th  of  June,  1807,  according  to  the  form  and  effect 
of  the  award :  and  that  after  the  makingof  the  award,  and  be- 
fore the  24th  of  June,  1807,  viz.  on  the  1st  Oct.  1806,  and  sequent 
on  divers  other  days  between  that  and  the  24th  of  June,  1807,       [  25  ] 
they  did  well  and  truly  sink  for  coal  in  the  wood  and  low  lands  taat  proper 
demised,  as  far  as  could  and  ought  to  be  accomplished  by  per-  trials  were 
sons  acquainted  with  the  nature  of  collieries,  and  as  in  such  ma  e; 
cases  was  usual  and  customary,  and  were  ready  and  willing  to 
have  sunk  to  and  through,  and  would  have  sunk  to  and  through 
the  said  coal  mines,  and  to  have  completed,  and  would  have 

C  2  completed 
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23 


CASES  in  MICHAELMAS  TERM, 


1810. 

Hanson 
against 

BooTHMAN. 

but  that  there 
were  no  coal- 
mines in  the 
lands  Jit  for 
working. 


I  26  ] 


completed  such  pits,  and  to  have  erected  and  completed,  and 
would  hare  erected  and  completed  such  fire  engines  as  should 
or  might  be  necessary  for  working  the  said  mines  and  getting 
the  said  coals,  within  the  time  limited  by  the  award;  hut  that 
at  the  time  of  making  the  said  lease,  and  continually  from 
thenceforth  hitherto,  there  were  not  nor  are  any  such  mines  of 
coal  in  or  under  any  part  of  the  plaintiff' 's  lands  within  Pen- 
dlebury  aforesaid  as  could  or  ought  to  be  worked  or  gotten  by 
any  person  acquainted  with  the  nature  of  collieries,  or  as  in 
such  cases  it  was  or  is  usual  or  customary  to  work  or  get,  or 
as  could  or  xcould  have  defrayed  the.  necessary  expences  of 
working  and  getting  the  same:  all  which  premis°  the  defend- 
ants ascertained  and  proved  by  due.  and  sufficient  experiments 
and  trials  then  and  there  made;  and  gave  notice  thereof  to  the 
plaintiff;  by  reason  whereof  the  defendants  were  prevented 
from  sinking  to  and  through  the  said  mines,  and  from  com- 
pleting the  said  pits  and  engines  within  the  time  in  that  be- 
half limited  by  the  award.  There  was  another  plea  in  substance 
the  same :  to  both  of  which  the  plaintiff  demurred  generally. 

Littledale,  for  the  plaintiff,  insisted  that  the  pleas  did  not 
contain  any  sufficient  excuse  for  the  non-performance  of  the 
award  by  the  defendants.  The  parties  referred  to  the  umpire 
whether  the  covenant  had  been  broken  ;  and  he  has  decided 
that  it  was  broken,  by  the  defendants  not  having  proceeded 
to  sink  for  coal  as  far,  as  they  could  and  ought  to  have  done ; 
that  decides  the  question  as  to  the  breach  of  the  condition : 
and  then  he  awards  that  the  defendants  shall  sink  pits  for 
coal,  &c;  and  that,  until  coal  shall  be  gotten,  they  shall  pay 
a  certain  rent  to  the  plaintiff.  This  is  no  excess  of  the  um- 
pire's authority :  he  does  not  award  any  thing  impossible  to 
be  'done;  for  the  defendants  may  sink  the  pits,  though  it  may 
not  be  effectual  for  the  purpose  of  getting  coal :  and  it  is  no 
answer,  against  the  award  of  the  umpire  as  to  the  breach  of 
the  covenant,  to  say  that  there  are  no  coals,  or  none  worth 
the  expence  of  getting,  under  the  demised  premises. 

Lord  Ellenborough,C.J.  It  might  be  no  answer  to  the 
damages  awarded  for  the  breach  of  covenant  for  the  time  past, 
in  not  trying  to  get  the  coal,  &c.  on  or  before  the  24th  of  June  : 
but  surely  it  is  an  answer  to  any  future  breach,  that  they  had 
tried  as  far  as  they  could  and  ought  to  do,  in  the  judgment  of 
persons  of  competent  skill  in  such  works,  and  as  far  as  was 

usual 
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usual  and  customary  iti  such  cases,  and  that  no  coal  could  be 
gotten.  It  is  found  upon  competent  trial  to  be  impossible  to 
get  any  coal  fit  to  be  worked ;  and  no  person  can  be  bound  to 
do  impossibilities. 

The  other  Judges  agreed  ;  and  Bayley,  J.  suggested  that  it 
would  be  better  for  the  plaintiff*,  if  the  case  would  bear  it,  to 
take  issue  upon  the  sufficiency  of  the  experiments  made  by  the 
defendants ;  and  leave  was  given  to  amend  for  that  purpose,, 
if  upon  inquiry  it  should  be  found  there  was  any  ground  for 
it:  otherwise,  Judgment  for  the  Defendants. 

Ricltardson  was  to  have  argued  for  the  defendants. 


1810. 

Hansow 

against 

Boothxa*. 


Sir  Francis  Burdett,  Bart,  against  Colman. 
The  Same  against  The  Earl  of  Moira. 


[27  ] 


Tuesday, 
Nov.  13th 

THE  House  of  Commons  having  in  the  course  of  the  last  Where  the 
session  of  Parliament,  voted  that  Sir  Francis  Burdett,  sa-me  plaintiff 
Bart,  a  member  of  that  House,  had  been  guilty  of  a  breach  actions  ^f^* 
of  privilege  in  the  publication  of  a  libel  against  the  House,  trespass 

and  that  he  should  be  committed  to  the  Tower  of  London;  aSain^t,hro 

I   several  de- 
fendants for 
different  parts  which  they  took  in  the  same  transaction  ;  one  against  the  Speaker  of  the 
House  of  Commons,  who  justified  under  a  warrant  issued  by  him  under  the  order  of  the 
House,  for  arresting  and  committing  to  the  Tower  the  plaintiff,  a  member  of  the  House, 


replied  an  excess  in  the  manner  of  executing  the  warrant,  by  a  military  force,  and  with 
improper  and  unnecessary  violence ;  on  which  issue  was  joined  to  the  country  i  and  the 
third  against  the  Constable  of  the  Tower,  who  received  and  detained  the  plaintiff  as  a 
prisoner ;  and  who  also  justified  under  a  warrant  from  the  Speaker  for  that  purpose  ;  in 
which  issue  was  also  taken  to  the  country  on  several  facts  stated  in  such  justification  : 
and  notice  of  trial  was  given  by  the  plaintiff  in  the  two  last  causes  (which  stood  for 
trial  at  bar  on  a  day  fixed);  but  the  plaintiff,  though  still  within  time  by  the  general  rules 
and  practice  of  the  Court,  had  not  set  down  his  demurrer  in  the  first  cause  for  argument; 
the  Court,  on  motion  of  the  Attorney-General  on  behalf  of  the  Serjeant-at-Arms,  and  of 
the  Constable  of  the  Tower,  postponed  the  trial  of  the  issues  in  those  causes  until  after 
the  argument  on  the  demurrer  in  the  cause  against  the  Speaker;  because  the  right,  just, 
and  distinct  consideration  of  the  questions  which  arose  on  the  issues  of  fact,  and  on  the 
true  measure  of  damages,  in  the  causes  against  the  Serjeant-at-Arms  and  the  Constable 
of  the  Tower,  depended  mainly  upon  the  decision  of  the  issue  in  law  joined  in  the  other 
action  against  the  Speaker :  and  though  the  same  question  of  law  might  ultimate)}'  be 
raised  on  motion  in  the  two  former  actions,  yet  it  could  not  be  considered  so  conveni- 
ently to  the  Court,  to  whom  the  decision  of  such  question  belonged,  or  so  advanta- 
geously to  the  party  who  should  prove  to  be  in  the  right,  as  upon  the  demurrer,  which 
presented  the  question  of  law  distinct  from  the  questions  of  •fa.ct. 

Mr. 
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1810.       Mr.  Abbott,  the  8peaker,  issued  his  warrant,  directed  to  Mr. 

Colman,  the  Serjeant  at  Arras,  to  arrest  and  convey,  and  to 

against       *ne  Earl  °f  M°ira>  as  -Lieutenant  and  Constable  of  the 
Colman.       Tower,  to  receive  and  keep  Sir  Francis  in  his  custody,  &c; 
which  warrant  was  afterwards  executed  by  Mr.  Colman,  (as- 
sisted in  the  progress  of  the  proceeding  by  the  civil  and  mi- 
litary powers,  which  were  called  out  to  preserve  the  peace 

[  28  3  of  the  metropolis,)  by  breaking  into  the  house  of  Sir  Francis, 
in  Piccadilly,  after  notification  of  the  business,  and  demand 
and  refusal  of  admission,  and  by  arresting  him  there,  and 
taking  him  to  the  Tower,  where  he  was  received  and  de- 
tained in  custody  by  the  Earl  of  Moira,  as  Constable  of  that 
fortress ;  from  whence  he  was  liberated  immediately  upon 
the  prorogation  of  Parliament.  In  consequence  of  this  pro- 
ceeding, Sir  Francis  brought  three  actions;  one  against  Mr. 
Abbott,  the  Speaker,  another  against  Mr.  Colman,  the  Ser- 
jeant at  Arms,  and  the  third  against  the  Earl  of  Moira. 

The  action  against  the  Speaker  was  for  trespass,  assault, 
and  false  imprisonment,  and  for  breaking  open  the  plaintiff's 
house.  To  which  the  defendant  pleaded  in  substance,  that 
there  was  a  Parliament  held  at  the  time  and  previous  to  the 
commission  of  the  supposed  trespasses;  that  the  defendant  was 
a  member  of  that  Parliament,  and  Speaker  of  the  House  of 
Commons ;  that  the  plaintiff  was  also  a  member ;  that  the 
House  of  Commons  resolved  that  a  certain  letter  published 
was  a  libel  upon  the  House,  and  that  the  plaintiff,  having  ad- 
mitted that  he  was  the  author  of  the  publication,  was  guilty 
of  a  gross  breach  of  the  privileges  of  the  House  ;  and  that 
the  House  therefore  ordered  that  he  should  be  committed  to 
the  Tower  of  London,  and  that  the  Speaker  should  make 
out  his  warrant  accordingly.  That  the  defendant  accord- 
ingly made  out  his  warrant  to  Mr.  Colman,  the  Serjeant  at 
Arms,  requiring  him  to  take  the  plaintiff  into  custody,  and 
to  deliver  him  over  to  the  custody  of  the  Lieutenant  and 
Constable  of  the  Tower ;  and  another  warrant  to  the  Lieu- 
tenant and  Constable  of  the  Tower  to  receive  the  plaintiff  as 
his  prisoner.  That  the  first  warrant  was  delivered  to  Mr. 
Colman,  the  Serjeant  at  Arms,  who  went  to  the  plaintiff's 
house,  where  the  plaintiff  was,  for  the  purpose  of  arresting 
and  delivering  him  into  the  custody  of  the  Constable  of  the 

[  29  ]       Tower;  that  the  outer  door  of  the  house  was  shut;  that 

the 
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the  Serjeant  gave  notice  of  the  cause  of  his  coming,  and  re-       1810. 
quired  the  door  to  be  opened ;  that  the  door  was  not  opened ;  " 

whereupon,  with  such  force  as  was  necessary  for  the  occasion,  asaintt 
he  broke  into  the  house  and  took  the  plaintiff  and  conveyed  Colxi*. 
him  to  the  Tower,  and  there  delivered  him  to  the  Constable 
of  the  Tower:  and  that  the  Serjeant  at  Arms  did  all  this 
under  the  warrant.  There  was  also  another  justification 
pleaded  by  the  Speaker,  omitting  the  breaking  of  the  House. 
To  each  of  these  justifications  there  was  a  demurrer. 

To  the  like  action  brought  against  Mr.  Colman,  the  Serjeant 
at  Arms,  he  pleaded  not  guilty,,  and  also  a  special  j ustification, 
substantially  the  same  as  the  first  pleaded  by  the  Speaker.  To 
this  justification  the  plaintiff  replied,that  the  defendant  Colman 
wrongfully  and  injuriously,  with  force  and  arms,  and  with  a 
large  military  force  of  the  king,  armed  w/th  dangerous  and 
offensive  weapons,  which  was  used  by  the  defendant  in  and  for 
the  execution  of  the  Speaker's  warrant,  and  which  military 
force  was  improper,  excessive,  and  unnecessary  for  the  pur- 
pose, and  in  an  unreasonable  manner  and  more  violent  than 
was  necessary  or  proper  in  or  for  the  execution  of  that  war- 
rant, to  the  great  terror  and  alarm  of  the  plaintiff,  broke 
and  entered  his  messuage,  &c.  and  assaulted  and  laid  hands 
upon  him  and  forced  him  to  proceed  to  the  Tower  of  Lon- 
don, &c.  In  answer  to  this  and  to  a  similar  replication  to 
another  similar  plea,  the  defendant  Colman  rejoined,  that  he 
did  not  commit  the  several  supposed  trespasses,  or  any  of 
them,  with  such  military  force  as  was^  improper,  excessive,  or 
unnecessary  for  the  execution  of  the  warrant,  nor  in  an  un- 
reasonable manner,  and  more  violently  than  was  necessary  or 
proper  in  or  for  the  execution  of  that  warrant,  on  which 
there  were  issues. 

To  the  third  action,  which  was  for  trespass  and  false  impri-  [  30  J 
sonment,  against  the  Earl  of  Moira,  his  lordship  pleaded  the 
holding  of  the  Parliament,  &c.  (as  in  the  other  case) ;  and  fur- 
ther, that  he  was  Lieutenant  and  Constable  of  the  Tower; 
that  all  prisoners  committed  to  the  Tower  are  under  his  con- 
trol and  superintendance;  and  (after  stating  the  warrants  of 
arrest  and  safe  custody)  that  the  plaintiff  was  taken  under  the 
first,  and  delivered  to  htm  under  the  other ;  and  that  he,  as 
Lieutenant  and  Constable,  &c.  received  and  detained  him. 
The  replication,  admitting  some  of  the  facts  stated  in  the 

plea, 
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1810.        plea,  and  protesting  against  others,  alleged  that  the  Earl,  of 

his  own  wrong,  and  without  the  residue  of  the  cause  alleged, 

against  committed  the  trespass,  &c. ;  thereby  putting  in  issue  the  ex- 
Colmak.  ecution  of  the  warrant,  the  delivery  of  the  person  to  the  Lieu- 
tenant of  the  Tower,  the  keeping  him  in  the  custody  of  the 
Earl  as  Constable,  &c.  and  the  fact  of  the  Earl  being  Constable. 
The  declarations  in  these  causes  were  delivered  in  Easter 
Term  last,  on  the  12th  of  May;  on  the  16th,  the  special  pleas 
were  put  in.  Easter  Term  ended  on  the  4th  of  June.  On  the 
20th  of  June,  between  the  essoign  day  and  the  first  day  of 
Trinity  Term,  the  plaintiff  was  ruled  to  reply :  on  the  26th, 
the  demurrer  was  filed  in  the  Speaker's  case;  and  on  the  next 
day  the  Speaker  joined  in  demurrer.  Trinity  Term  ended 
the  11th  of  July ;  but  the  demurrer  was  not  entered  for  ar- 
gument in  that  Term,  nor  up  to  the  time  when  the  motion 
after  stated  was  made  by  the  Attorney-General.  But  issue 
having  been  joined  in  the  other  causes,  The  Attorney-Gene- 
ral, in  Trinity  Term,  moved  for  trials  at  bar ;  which  were 
granted;  and  the  trial  of  the  cause  of  Burdettv.  Colman 
stood  for  the  20th  of  November  in  this  Term,  and  notice  of 
L  31  ]  trial  was  given  in  that  cause,  and  in  the  cause  of  Burdett  v. 
The  EarlofMoira;  when,  on  Thursday  the  8th  of  November, 
the  following  rule  was  granted  by  the  Court  upon  the  mo- 
tion of  The  Attorney-General. 

&  Burdett,  Bart,  against  Colman — Upon  reading  the  issues 
joined  in  this  cause  to  be  tried  by  the  country,  and  the  plead- 
ings and  demurrers,  issues  at  law  joined  in  another  cause  now 
depending  in  this  Court,  in  which  the  said  Sir  Francis  Bur- 
dett, Bart,  is  plaintiff,  and  the  Right  Honourable  Charles 
Abbott,  Speaker  of  the  House  of  Commons,  is  defendant,  it 
is  ordered  that  the  plaintiff,  upon  notice  of  this  rule  to  be 
given  to  his  attorney,  shall,  upon  Monday  on  the  morrow  of 
St.  Martin,  shew  cause  why  (he  trial  of  the  issues  in  this 
cause  should  not  be  put  off  until  some  day  to  be  fixed  by  the 
Court  after  the  demurrer  in  the  said  cause  of  Burdett  against 
Abbott  shall  have  been  argued.  Upon  the  motion  of  Mr. 
A  t  torney-Gene  ral . 

By  the  Court." 

There  was  a  similar  rule  in  the  cause  of  Burdett  against 
The  Earl  ofMoira,  which,  in  addition  to  the  grounds  stated 

in 
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in  applying  for  the  rule  in  the  cause  against  Coltnan,  was        1&10. 

further  supported  by  an  affidavit  of  the  absence  of  a  material        

witness,  Mr.  Co/man,  who  was  upon  military  service  in  For-  ||(||J| 

tugal,  and  could  not  return  in  time.  Colmait. 

The  Attorney -General,  in  applying  for  these  rules,  after 
stating  the  pleadings  in  each,  so  far  as  to  shew  what  the  general 
question  was  which  arose  on  the  demurrers  in  the  action 
against  the  Speaker,  and  how  the  collateral  questions  branch- 
ing out  of  that  were  raised  by  the  several  issues  to  the  country 
in  the  other  causes,  insisted  that  these  latter  were  so  intimately 
connected  with  and  depended  so  materially  upon  the  decision 
of  the  general  question  respecting  the  legality  of  the  Speaker's       [  32  ] 
warrant,  that  it  would  be  extremely  inconvenient  and  embar- 
rassing to  the  court,  the  jury,  and  to  the  parties,  to  proceed  to 
the  trial  of  those  issues  at  the  bar  of  the  Court,  until  the  general 
question  raised  by  the  demurrers  was  decided.  He  contended 
that  the  only  issue  upon  the  rejoinder  to  the  plaintiff's  repli- 
cation to  the  special  plea  in  the  cause  of  Burdelt  v.  Colman, 
and  which  issue  was  joined  in  the  terms  of  the  replication,  was 
upon  the  excess  in  the  manner  of  executing  the  warrant  with 
a  military  force,  and  with  more  violence  than  was  necessary  or 
proper:  and  therefore  for  that  purpose  the  warrant  itself  must 
be  taken  to  be  good,  and  no  question  could  be  made  as  to  the 
legality  of  breaking  into  the  house :  which  questions  as  to  the 
legality  of  the  warrant,  and  of  the  breaking  into  the  house  for 
the  purpose  of  executing  it,  under  the  circumstances,  were 
raised  by  the  demurrers  in  the  action  against  the  Speaker;  and 
the  first  of  these  two  was  necessarily  preliminary  to  any  ques- 
tion of  excess  in  the  manner  of  executing  the  warrant ;  and  by 
those  demurrers  the  plaintiff  has  shewn  that  he  means  to  dis- 
pute its  legality.    But  though  in  the  terms  of  the  special  issue 
in  the  cause  of  Burdeit  v.  Colman,  the  only  question  raised  is 
as  to  the  excess  ;   yet  notwithstanding  the  defendant  should 
have  a  verdict  in  his  favour  on  that  issue,  the  plaintiff  might 
still  move,  on  having  a  verdict  on  the  general  issue,  to  enter 
judgment  for  himself  on  the  record,  upon  the  ground  that  the 
plea  was  bad  in  law :  and  if  the  Court  should  be  of  that  opinion 
upon  the  demurrers,  the  trial  at  bar  upon  the  issue  as  to  the 
excess  will  have  been  wholly  n  ugatory .  He  also  referred  to  the 
dates  of  the  several  proceedings  inthecause  to  shew  that  on  the 
part  of  the  defendants  he  had  done  every  thing  to  expedite  the 

plaintiff's 
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against 


1810.  plaintiff's  suits;  and  stated  that  the  plaintiff  might  if  he  had 
pleased  have  entered  the  demurrers  for  argument  in  the  last 
Term,  but  that  they  were  not  even  nowentered;  and  he  offered 
Colmax,  to  wave  the  present  application  if  they  were  entered  imme- 
diately, and  argued  on  either  of  the  two  intervening  civil 
paper  days  before  the  20th,  when  the  cause  against  Colman 
stood  for  trial  at  the  bar. 

Shepherd,  Serjt.  now  shewed  cause  against  the  first  of  these 
rules;  admitting  that  the  other  must  be  made  absolute,  upon 
the  affidavit  of  the  absence  of  a  material  witness.  The  first 
rule,  he  observed,  was  drawn  up  upon  reading  not  only  the 
issues  joined  in  the  particular  cause,  but  also  the  issues  joined 
in  law  in  the  action  brought  by  the  same  plaintiff  against  the 
Speaker,  Mr.  Abbott,  which  supposed  a  connexion  to  exist  in 
the  matter  of  the  two  causes :  and  it  was  stated  as  part  of  the 
ground  of  the  motion,  that  when  the  declarations  in  these  two 
causes  were  filed,  the  defendants  pleaded,  without  applying  to 
the  Court  for  further  time,  as  they  might  have  done  in  the  or- 
dinary course  of  proceeding;  and  that  in  the  Speaker's  cause, 
the  plaintiff  was  ruled  to  reply  before  he  filed  his  demurrers : 
that  in  Co/man's  cause,  as  soon  as  the  plaintiff  replied  to  the 
pleas,  the  defendant  took  issues  and  afterwards  gave  notice  of 
trial  without  delay ;  but  that  the  plaintiff  has  not  set  down  the 
demurrers  forargument  in  the  Speaker's  cause,  which  involve, 
it  is  said,  the  principal  question  in  Colmari's  cause.  It  is  not, 
however,  pretended  that  the  plaintiff  has  been  guilty  of  any 
default  in  not  going  on  with  all  practicable  expedition  in  Col- 
mari's  cause ;  and  no  supposed  delay  in  the  other  can  lay  a 
ground  for  postponing  the  trial  in  this  cause.    In  truth,  how- 

r  34  ]  ever,  the  plaintiff  in  both  causes  has  conformed  to  the  rules  of 
practice  laid  down  by  the  Court ;  for  he  is  yet  within  time  by 
those  rules  to  set  down  his  demurrers  for  argument  in  the 
Speaker's  cause ;  and  therefore  no  default  or  delay  is  imputable 
to  him,  upon  which  any  proceeding  can  be  grounded  to  inter- 
fere with  the  ordinary  course  of  the  cause.  Where  by  the 
rules  of  the  Court  a  certain  time  is  allowed  to  the  suitors  for 
doing  certain  acts,  it  is  presumed  that  the  whole  of  that  time 
may  be  necessary  for  the  purpose  of  doing  the  acts  with  due  de- 
liberation ;  and  it  is  only  when  they  exceed  that  time  that  the 
adverse  party  can  take  any  advantage  of  it  to  expedite  the  pro- 
ceeding. 
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ceeding.  And  if  this  hold  good  in  the  same  action,  a  fortiori,  it  1810. 
must  when  alleged  as  a  ground  for  delaying  proceedings  in 
another  action  by  the  same  plaintiff.  It  can  be  no  reason  for  against 
postponing  the  trial  of  the  issues  in  this  cause,  that  the  plaintiff  Colmaw. 
has  not  set  down  his  demurrers  for  argument  in  the  othercause 
within  a  time  when  he  was  not  bound  by  any  rule  or  practice 
of  the  Court  to  set  them  down,  ltistrue  that  by  comparing  the 
records  in  the  two  causes  of  Burdett  v.  Colman  and  Burdett 
v.  Abbott,  some  questions  of  the  same  nature  may  arise  in  each ; 
but  there  are  other  questions  which  may  arise  in  the  former, 
quite  distinct  from  those  which  are  common  to  both.  The  de- 
murrers in  the  cause  against  the  Speaker  will  indeed  raise  the 
same  question  as  to  the  privilege  of  the  House  of  Commons  to 
commit,  which  may  also  be  raised  in  the  cause  against  Colman; 
hut  other  questions  may  arise  in  thelatter  case  as  to  the  validity 
of  the  warrant  and  the  mode  of  executing  it.  And  it  may  also 
be  said  that  one  of  the  pleas  in  the  action  against  the  Speaker, 
which  admits  that  the  door  of  Sir  Francis  BurdetCs  house  was 
broken  open  by  the  order  and  direction  of  the  Speaker,  will 
raise  the  further  question,  whether,  supposing  the  privilege  of 
the  House  to  be  such  as  is  asserted, and  the  Speaker's  warrant  [  35  ] 
to  be  legal  in  the  frame  of  it,  there  was  still  authority  to  break 
open  the  door;  which  question  would  not  have  arisen  if  the 
defendant  in  that  action  had  only  justified  the  assault  and  not 
the  trespass  in  breaking  open  and  entering  the  house.  But 
besides  those  questions,  other  questions  may  arise  in  the  trial 
at  bar,  as  to  the  mode  of  executing  the  warrant,  and  the  de- 
gree of  excess,  which  cannot  be  decided  upon  the  demurrers. 
So  far  only  the  decision  of  the  principal  question  in  the  cause 
against  the  Speaker  might,  if  favourable  to  the  plaintiff*,  super- 
sede the  necessity  of  trying  in  the  trial  at  bar  the  issue  as  to  the 
excess  in  the  execution  of  the  warrant;  that  though  such  issue 
were  found  for  the  defendant,  yet  if  the  general  issue  were 
found  for  the  plaintiff,  it  would  be  open  to  the  plaintiff's  coun- 
sel to  contend  that  the  Speaker's  warrant  would  not  j  ustify  any 
part  of  the  trespass ;  and  that  notwithstanding  such  finding  by 
the  jury  for  the  defendant  on  the  issue  as  to  the  excess,  judg- 
ment ought  to  be  entered  on  the  whole  record  for  the  plaintiff. 
But  it  is  in  one  event  only  that  this  consequence  would  ensue ; 
and  the  plaintiff  may  choose  to  proceed  first  in  that  action, 

which 
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1810.        which  will  embrace  the  whole  scope  and  merits  of  the  question. 

If  one  of  the  causes  were  pending  before  a  different  tribunal, 

against       particularly  if  it  were  a  court  of  error,  in  which  the  judgment 
Colmaw.      of  this  Court  might  come  to  be  revised,  this  Court  might  of 
their  own  accord,  as  they  have  sometimes  done,  suspend  giv- 
ing judgment,  or  even  suspend  hearing  the  arguments,  until 
the  opinion  of  the  other  tribunal  upon  the  same  point  has 
been  declared ;  though  even  that  has  not  been  thought  to  be  a 
sufficient  ground  for  a  specific  motion  by  one  of  the  parties  to 
postpone  the  proceedings  in  this  Court.    But  it  can  afford  no 
f_  36  J       colour  for  such  a  postponement  that  the  same  question  may 
come  before  the  same  Judges,  in  another  cause  :  for  admitting 
that  the  other  questions  were  identically  the  same,  the  Court 
would  only  be  waiting  to  have  the  benefit  of  their  own  judg- 
ment in  another  cause.     But  the  trial  at  bar  will  embrace  all 
the  questions,  and  there  can  be  no  more  difficulty  in  taking  the 
opinion  of  the  whole  Court  in  this  mode,  than  upon  the  de- 
murrers.    Then,  if  the  trial  at  bar  should  proceed,  and  the 
verdict  should  be  for  the  plaintiff,  with  the  advice  of  the  Court 
on  the  matters  of  law,  the  question  will  be  at  rest.     If  indeed 
the  verdict  on  the  special  issues  should  be  for  the  defendant, 
the  same  question  which  will  arise  upon  the  demurrers  iu  the 
other  cause,  may  be  raised  in  this,  by  motion  toenter  judgment 
for  the  plaintiff  on  the  general  issue,  notwithstanding  such 
finding.     For  if  the  special  pleas  be  substantially  bad,  the 
judgment  for  the  defendant  would  be  erroneous  where  there 
was  a  verdict  for  the  plaintiff  on  the  general  issue:  and  that 
would  equally  be  the  subject  of  examination  on  a  writ  of  error, 
as  in  the  other  case  where  the  question  was  immediately  raised 
upon  the  demurrers.    But  whichever  way  the  judgment  of  the 
Court  may  be  upon  the  demurrers,  the  party  against  whom  it 
is  given,  if  dissatisfied,  may  carry  the  cause  to  a  court  of  ap- 
peal, and  the  trial  at  bar  mu6t  still  proceed.     In  the  ordinary 
course  of  things  a  plaintiff  has  a  right  to  marshal  his  own 
proceedings,  provided  he  conform  to  the  rules  and  practice  of 
the  Court;  and  the  Court  will  never  interfere  with  this  pri- 
vilege, much  less  assist  the  defendant  in  marHhalling  the  plain- 
tiff's proceedings,  unless  it  were  to  prevent  some  great  and 
extraordinary  failure  of  justice  which  would  otherwise  ensue; 
for  which  purpose  no  doubt  the  Court  would  interfere,  and 
mould  their  proceedings  accordingly :  but  nothing  of  that  sort 

is 
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is  pretended  in  this  case:  for  there  seems  no  possible  advan-        1810. 

tage  or  disadvantage  to  either  party  by  adhering  to  the  ordi-        

nary  course  of  proceeding.  But  assuming  that  thecourse  pro-  against 
posed  by  the  rule  would  be  more  convenient  to  the  defendant,  Colmaw. 
yet  as  the  plaintiff  has  a  right  to  insist  that  the  regular  course 
is  (he  more  convenient  one  for  himself,  the  Court  will  not  in- 
terfere to  deprive  him  of  his  right  to  set  down  for  trial  his  ac- 
tion against  Colman  before  he  sets  down  for  argument  his  de- 
murrers in  the  action  against  the  Speaker,  where  he  solicits  no 
favour,  and  has  been  guilty  of  no  default  in  either:  and  it  must 
be  a  matter  of  indifference  to  the  Court  in  which  cause  they 
are  first  called  upon  to  deliver  their  opinions  upon  the  same 
question.  [Bayley,  J.  Will  it  not  be  a  question  on  the  trial  at 
bar  whether  the  plaintiff  is  to  recover  damages  for  the  whole 
trespass  and  injury,  or  only  for  the  excess  upon  the  special 
issues;  or  are  the  jury  to  assess  both  descriptions  of  damage? 
Would  it  not,  therefore,  be  more  convenient  that  the  general 
question  raised  by  the  demurrers  should  be  first  decided?]  If 
the  defendant  were  guilty  only  of  an  excess  in  the  execution  of 
the  warrant,  he  would  be  a  trespasser  ab  initio;  which  would 
entitle  the  plaintiff  to  damages,  generally,  for  the  whole  tres- 
pass. But  even  if  that  were  otherwise,  the  plaintiff  ought  not 
to  be  deprived  of  his  choice  of  proceeding  for  damages  for  the 
excess  only :  with  which,  without  anticipating  any  such  inten- 
tion, he  might  hereafter  be  content.  If  it  be  asked  whether  the 
plaintiff  will  consent  to  abandon  the  demurrers,  the  answer 
is,  that  the  defendant  has  no  right  to  drive  the  plaintiff  to 
make  an  election :  nor  can  it  answer  any  purpose  ofjustice  to 
the  defendant,  of  which  he  would  otherwise  be  deprived,  to 
postpone  the  trial  of  this  cause  till  the  other  is  decided.  Upon 
the  whole,  it  is  enough  for  the  plaintiff,  who  has  conformed  his  [  38  J 
course  of  proceeding  to  the  known  rules  and  practice  of  the 
Court,  who  has  been  guilty  of  no  default  or  delay,  and  applies 
for  no  indulgence,  to  say  that  he  is  ready  and  desirous  to  pro- 
ceed in  the  trial  at  bar  of  this  cause,  and  is  not  ready  or  de- 
sirous to  proceed  first  in  the  argument  of  the  demurrers  in 
the  other  cause  :  and  that  he  has  a  right  to  make  his  election. 
The  Attorney-General^  in  support  of  the  rule,  after  observ- 
ing that  the  defendants  in  the  several  causes  had  done  every 
thing  in  their  power  to  expedite  the  plaintiff's  proceedings, 
said  that  the  ground  of  this  application  was  not  any  alleged 

delay 
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1810.        delay  on  the  part  of  the  plaintiff,  which  was  imputable  to  him 

as  a  fault ;  nor  was  the  object  of  it  to  impede  the  plaintiff's  pro- 

azainu  ceding,  or  advance  that  of  the  defendant  in  this  cause ;  but  it 
Colmax.  is  an  application  to  the  Court  in  the  ordinary  course,  so  to 
arrange  the  trial  of  the  several  causes,  which  are  substantially 
the  same,  as  will  best  promote  the  convenience  of  the  Court, 
and  the  ultimate  attainment  of  justice  in  the  discussion  and  de- 
cision of  the  several  questions  which  arise  out  of  them,  and 
which  are  necessarily  and  ultimately  connected  with  each  other; 
and  this  without  prejudice  or  benefit  to  either  party.  On  the 
contrary,  the  granting  of  the  rule  will  be  a  benefit  to  both 
parties;  for  as  each  thinks  himself  in  the  right,  it  must  be  the 
interest  and  object  of  each  to  bring  the  real  points  in  the  case 
before  the  Court  in  the  most  perspicuous  course  for  decision. 
The  only  question  then  can  be,  as  to  the.  real  convenience  and 
perspicuity  of  the  course  proposed  by  the  rule,  in  preference  to 
that  desired  to  be  pursued  by  the  plaintiff.  The  two  causes, 
[  39  J  thatagainsttheSpeaker,andthatagainsttheSerjeantatArms, 
grow  out  of  the  same  transaction  ;  the  plaintiff  is  the  same  in 
both ;  the  defence  of  each  is  under  the  same  controul,  and  the 
same  justification  of  the  trespass  complained  of  has  been  put  in 
to  both.  In  the  one  action  against  the  Speaker,  the  plaintiff 
has  demurred  to  the  full  justification  stated  on  the  record,  the 
whole  of  which  he  thereby  asserts  to  stand  without  any  justi- 
fication in  law.  In  the  other  against  Colman,  the  defendant 
has,  in  point  of  law  for  the  occasion,  admitted  the  legality  of 
the  whole  justification ;  but  he  replies,  that  the  defendant  has 
been  guilty  of  an  excess  in  the  execution  of  the  warrant,  and 
for  that  excess  he  seeks  to  recover  damages.  But  notwith- 
standing the  apparent  terms  of  the  issue  on  this  record,  it  is 
admitted  that,  though  the  jury  should  find  that  issue  for  the 
defendant,  thereby  negativing  any  excess,  it  will  still  be  open 
for  the  plaintiff,  and  he  means  to  contend  that  the  w  hole  jus- 
tification is  bad  in  law.  Then  it  is  obviously  the  most  conve- 
nient course  for  the  Court  itself,  and  for  both  parties,  that  the 
legality  of  the  warrant  issued  by  the  Speaker,  under  theautho- 
rity  of  the  house,  which  is  the  question  raised  by  the  demurrers 
in  the  action  against  him,  should  first  be  decided  before  the 
quantum  of  damages  for  the  alleged  excess  of  authority  in  the 
execution  of  that  warrant,  which  is  the  question  raised  by  the 
issue  joined  in  the  trial  at  bar,  can  properly  be  decided.    The 

measure 
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measure  of  damages  to  be  given  against  one  who  has  violated        1810. 
the  substantial  principles  as  well  as  the  forms  of  the  law,  in 
the  arrest  and  imprisonment  of  the  plaintiff,  must  be  manifestly       againtt 
different  from  that  where  the  defendant  has  only  been  guilty  of     Colmajt. 
some  irregularity  in  the  form  or  excess  in  the  manner  of  exe- 
cuting his  duty,  in  a  case  where  he  intended  to  act  legally  in 
toto,  and  the  principal  object  was  legal.    Then  it  is  admitted, 
that  if  the  jury  should  negative  any  excess,  the  plaintiff  will      £  40  ] 
apply  to  the  Court  again  upon  motion  to  enter  judgment  for 
himself  upon  the  whole  record,  notwithstanding  such  finding; 
and  thereby  raise  the  previous  question  now  raised  upon  the 
demurrers,  whether  he  be  not  entitled  to  damages  in  toto ;  and 
this  after  the  jury  may  have  given  damages  for  the  excess  only: 
and  thus  the  natural  and  convenient  order  of  things  will  be 
reversed.     On  the  other  hand  all  uncertainty  and  confusion 
will  be  avoided  by  first  deciding  the  question  of  law  upon 
the  authority  of  the  Speaker's  warrant.     If  that  be  no  justi- 
fication in  law  for  any  part  of  the  trespass  complained  of,  the 
course  of  the  trial  at  bar  will  be  clear ;  the  plaintiff  would  be 
entitled  upon  the  general  issue  to  go  for  damages  for  the 
whole  trespass.    But  if  that  be  a  good  justification  for  any  part 
of  the  trespass,  then  the  jury  would  only  have  to  consider, 
under  the  direction  of  the  Court,  in  point  of  law,  whether 
there  had  in  fact  been  any  excess  or  not;  and  if  any,  to  assess 
damages  for  such  excess.    The  Courts  have  always  been  ac- 
customed to  exercise  a  discretionary  controul  over  the  course 
of  proceedings  as  regulated  by  their  own  practice ;  and  though 
the  general  rules  of  practice  are  those  which  govern  ordinary 
occasions,  yet  if  the  ends  of  substantial  justice  may  be  better 
promoted  in  particular  cases  by  varying  from  the  common 
course,  the  Courts  have  always,  upon  application,  exercised 
their  discretion  in  moulding  their  proceedings  accordingly. 
Lord  Eli,enborougu,  C.  J.     The  Court  in  arranging 
their  proceedings  do  not  look  so  much  to  the  immediate  wishes 
or  the  immediate  convenience  of  the  parties,  as  to  the  ultimate 
justice  to  be  administered  between  them,  and  the  most  conve- 
nient mode  of  attaining  it:  and  if  upon  the  view  of  the  ques-       r  41  i 
tion,  it  shall  appear  to  the  Court  that  it  will  be  very  much  more 
convenient  to  a  full  and  clear  administration  of  justice  in  this 
case  ;  that  it  will  be  a  saving  of  expence  to  all  parties,  and 

really 
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1810.       really  beneficial  to  the  party  who  now  resists  it;  the  Court, 

notwithstanding  that  resistance,  will  feel  itself  obliged  in  jus- 

a*ainlt       t'ce  to  »rant  tne  application  that  is  made.    It  is  in  all  cases  de- 
Colman.      sirable  that  the  course  should  be  made  clear  in  point  of  law, 
and  that  the  points  of  legal  difference,  if  any,  in  the  cause 
should  be  discussed  as  far  as  they  can  be  separately  and  dis- 
tinctly, before  the  trial  of  the  issues  in  fact :  and  in  many  cases 
where  there  have  been  the  general  issue  and  a  demurrer  upon 
the  same  record,  the  Court,  with  a  view  to  the  convenience  of 
justice,  has  ordered  the  demurrer  to  be  first  argued,  in  order 
that  the  parties  might  not  go  to  the  trial  of  the  issue  under  the 
necessity  of  assessing  contingent  damages;  but  that  the  judge, 
who  may  have  to  direct  the  jury,  may  do  so  without  hesitation 
as  to  the  final  measure  of  damages.  1  have  myself  found  the  in- 
convenience, and  have  had  reason  to  complain  of  it  no  longer 
ago  than  the  last  Sittings,  when  an  issue  has  come  prematurely 
to  be  tried,  where  it  was  clear  that  the  plaintiff  could  not  ulti- 
mately have  a  farthing  to  recover.    It  is  therefore  convenient 
in  such  cases  where  there  is  an  issue  in  fact  to  be  tried,  and  u  pon 
the  same  record  a  demurrer  embracing  the  substantial  cause  in 
litigation  between  the  parties,  thatthedemurrershouldbefirst 
discussed  and  decided.  Taking  the  record  in  Burdett  and  Col- 
man  by  itself,  it  does  not  indeed  in  terms  present  both  a  dem  ur« 
rer  and  a  general  issue,  but  in  substance  it  does  so :  for  when 
the  learned  counsel  for  the  plaintiff  candidly  and  very  pro- 
perly admits,  that  though  the  issue  on  theexcessshould  be  found 
f  42  ]       against  him,  yet  if  the  general  issue  were  found  for  him,  he 
shouldmovetheCourttoenterjudgmentfortheplaintiff;  upon 
the  ground  that  the  facts  specially  pleaded  amount  to  no  justi- 
fication in  point  of  law ;  would  it  not  be  manifestly  moreconve- 
nient  for  the  Court,  in  order  that  they  may  know  in  what  man- 
ner they  are  to  direct  the  jury  on  that  issue,  to  ascertain  first 
whether  thejustification  relied  on  be  a  legal  justification  or  not. 
For  though,  as  is  truly  said,  the  issue  being  on  an  excess  of  an 
authority  in  law,  if  there  be  an  excess,  the  party  is  a  trespasser 
abinitio;  yet  very  different  indeed  would  be  the  measure  of  da- 
mages which  the  Court  would  advise  ifthe  party  wereguilty  of  a 
mere  excess  in  the  exercise  ofaj  ust  authority  ;or  if  he  wereguilty 
of  a  violent  trespass  and  outrage  upon  the  liberty  of  his  fellow 
subject,  whollyinexcusableandunjustifiable  in  all  itsparts :  if  he 

were 
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were  only  a  trespasser  ab  initio  by  relation  of  law  for  an  excess        1810. 

of  authority  in  the  mode  of  executing  a  legal  warrant ;  or  a        

trespasser  in  substance  and  in  deed  throughout  every  part  of  *j**k 

the  transaction.  Suppose  we  permit  the  proceedings  to  go  Gmmm* 
on  in  the  course  they  are  at  present,  and  the  trial  of  the  suit 
against  Colman  should  first  take  place  ;  it  being  admitted  on 
the  record  that  such  a  warrant  was  granted  by  the  House  of 
Commons,  its  legality  not  being  questioned,  the  right  to  en- 
ter the  house  not  being  questioned,  and  the  only  question 
being  whether  it  were  done  with  such  military  force  and  ter- 
ror and  outrage  as  the  occasion  did  not  call  for,  or  the  war- 
rant did  not  require  ;  if  the  question  were  only  on  the  excess, 
to  be  sure  the  Court  would  direct  very  differently  as  to  the 
measure  of  damages  from  what  they  would  direct  if  it  should 
appear  that  the  warrant  of  the  House  of  Commons  afforded 
no  protection,  that  the  officer  was  wholly  unexcused  in  all 
that  he  did,  and  that  it  was  not  only  in  legal  contemplation  a 
trespass  ab  initio,  but  substantially  an  injury  in  all  its  parts.  [  43 
Then  supposing  we  were  to  direct  the  jury,  that  there  was 
no  excess  ;  and  the  plaintiff  obtained  a  verdict  only  on  the 
general  issue  ;  he  might  come  afterwards  and  move  the  Court 
to  enter  up  judgment  for  him,  notwithstanding  the  finding  on 
the  special  issues:  or  supposing  we  were  to  direct  the  jury  to 
find  damages  only  for  the  excess,  and  they  found  accordingly ; 
he  might  come  afterwards  to  the  Court  on  the  argument  of 
the  demurrers,  or  on  the  consideration  of  the  question  upon 
the  motion  to  enter  up  judgment  for  him  on  the  general  is- 
sue; and  if  he  could  establish  that  the  special  pleas  found  for 
the  defendant  furnished  no  justification,  he  would  be  entitled 
to  a  larger  measure  of  damages ;  and  he  must  himself  apply 
for  a  new  trial ;  or,  if  the  special  pleas  were  found  against 
him,  for  a  new  inquiry  upon  the  general  issue,  in  order  to 
have  that  larger  measure  of  damages  assessed  for  him.  So 
that  quacunque  via  data  he  must  come  again  to  the  Court  for 
some  supplementary  justice,  which  will  not  be  furnished  to  him 
on  the  replication  charging  the  excess.  Now  what  is  the  incon- 
venience in  the  other  mode,  in  letting  the  demurrers  in  the  case 
of  the  Speaker  be  decided  first?  The  convenience  to  justice  is 
great ;  the  path  is  made  clear  and  certain  ;  the  Court  having 
previously  upon  solemn  argument  heard  and  decided  the  law 
of  the  case,  no  uncertainty  can  be  imported  into  any  subse- 
Vol.  XHI.  D  quont 
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quent  part  of  the  proceedings.     If  the  Court  upon  the  argu- 
ment of  the  demurrers  considered  that  the  Speaker's  warrant 
was  no  justification  to  the  officer  acting  under  it ;  then,  upon 
the  trial  of  the  issues  now  joined,  the  Court  would  instruct 
the  jury  to  give  damages  not  only  for  the  measure  of  excess 
proved,  but  knowing  that  it  wa9  a  case  in  which  the  whole 
proceedings  were  to  be  considered  illegal  in  substance  as  well 
as  in  form,  they  would  instruct  the  jury  to  give  a  larger  mea- 
sure of  damages.    It  appears  therefore  that  the  plaintiff  him- 
self would  really  be  advantaged,  if  he  be  in  the  right  to  the 
extent  of  that  which  he  asserts  by  his  demurrers,  by  our 
granting  the  rule  prayed  for ;  for  instead  of  that  reduced 
measure  of  damages  which  under  this  record,  as  it  stands,  the 
plaintiff  seeks  to  recover  as  for  an  excess,  he  would  receive  a 
larger  measure :  and  he  would  be  also  advantaged  by  the 
saving  of  expence ;'  for  the  decision  of  the  demurrers  one 
way  or  the  other  would  probably  govern  the  further  pro- 
ceedings.    It  is  clear  however  that  it  would  be  more  con- 
venient to  the  administration  of  justice  to  have  the  general 
question  arising  upon  the  demurrers  determined  first,  which 
will  give  the  Court  a  certain  rule  to  go  by  in  directing  the 
jury  upon  the  trial  of  the  issues  ;  and  the  measure  of  damages 
will  then  be  given  according  to  the  determination  whether  it 
be  an  excess,  or  whether  it  be  a  clear  unvarnished  abuse  of  au- 
thority, without  any  right  whatever.  On  every  ground  there- 
fore it  appears  to  me  that  we  ought  to  grant  the  rule  prayed  for. 
Grose,  J.    The  expediency  and  justice  of  the  application 
has  been  so  lucidly  explained  by  my  Lord  Chief  Justice,  that  I 
cannot  entertain  a  doubt  upon  the  subject  in  any  way  of  con- 
sidering the  question.  There  being  two  questions  to  be  decided 
between  the  parties,  one  of  law,  and  another  of  fact,  it  must 
always  be  desirable  that  the  question  of  law  should  be  deter- 
mined first;  because  where  the  action  is  brought  for  an  alleged 
infringement  of  the  law,  unless  it  be  perfectly  ascertained  that 
the  law  has  been  infringed,  all  the  proceedings  are  involved  in 
confusion  and  uncertainty :  but  when  the  law  is  clear,  the  J  udge 
knows  his  duty,  and  the  jury  know  theirs.     And  it  makes  a 
great  difference  in  the  measure  of  damages,  whether  the  person 
against  whom  they  are  to  be  assessed  has  been  engaged  in  the 
prosecution  of  an  object  wholly  and  originally  illegal  in  itself; 
or  whether,  in  pursuing  that  which  was  in  itself  legal,  he  went 
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a  little  beyond  that  which  the  law  permitted,  and  so  was  guilty 
of  an  excess,  which  made  the  act  illegal.  On  that  ground  alone 
it  appears  to  me  most  material  and  convenient  that  it  should  be 
first  ascertained,  whether  the  full  justification  stated  on  the 
other  record  be  good  or  not:  and  when  that  question  has  been 
once  determined,  the  jury  will  know  much  better  what  mea- 
sure of  damages  to  assess  against  a  man  who  has  been  pursuing 
originally  a  legal  or  an  illegal  authority.  In  every  way  there- 
fore of  considering  the  application  (and  I  cannot  add  to  the 
reasons  my  Lord  Chief  Justice  has  given)  this  rule  ought  to  be 
made  absolute. 

Le  Blanc,  J.  In  this  cause  of  Burdelt  v.  Colman,  the  rule 
is  to  shew  cause  why  the  trial  of  the  issues  should  not  be  put 
off,  not  to  any  definite  period,  but,  as  it  has  been  stated,  with  a 
view  to  have  the  issues  in  law,  which  have  been  joined  in  ano- 
ther cause  by  the  same  plaintiff  against  a  different  defendant, 
first  decided;  upon  which  decision  it  is  said  that  the  properde- 
termination  of  the  issues  of  fact  in  this  cause  will  depend.  It 
is  admitted,  and  indeed  it  appears  by  the  proceedings,  that 
three  actions  are  depending,  arisingoutof  the  same  transaction, 
against  three  different  persons  who  have  taken  different  parts 
in  the  same  transaction  :  against  one  for  issuing  the  warrant; 
against  another,  for  executing  the  warrant  by  the  apprehension 
of  the  plaintiff;  and  against  the  third  for  receiving  into  his 
custody  the  plaintiff  arrested  under  that  warrant.  In  one  of 
these  causes  there  are  pleas  insisting  upon  the  original  legality 
of  the  proceeding,  upon  which  issues  in  law  have  been  joined; 
and  it  is  admitted  on  the  part  of  the  plaintiff  that  those  issues  in 
law  must  and  can  only  be  determined  by  the  Court.  And  whe- 
ther the  question  is  to  be  determined  on  thedemurrers  to  those 
pleas,  or  upon  the  trial  of  the  issues  at  bar,  or  afterwards  on 
motion,  in  case  a  verdict  should  be  found  for  the  plaintiff  on  the 
general  issue,  and  for  the  defendant  on  the  special  pleas ;"  still 
it  must  be  determined  by  the  Court :  and  therefore  the  decision 
of  the  Court  upon  this  motion,  whatever  it  may  be,  will  not 
alter  in  any  respect  the  trial  of  the  several  issues  joined  upon 
this  record,  because  the  question  of  law  must  come  at  last  to  be 
decided  by  the  Court.  Then  the  question  is,  whether  it  will 
flotbe  more  expedient  for  the  administration  ofjustice,both  in 
respect  to  the  Court  and  to  the  jury  who  are  to  administer  that 
justice,  that  the  question  of  law,  as  to  the  original  legality  of 
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the  proceedings,  should  be  first  determined,  in  order  to  clear 
the  way  for  the  exercise  of  the  functions  of  the  jury  in  assess- 
ing the  damages.     In  one  of  the  causes,  which  is  a  branch  of 
these  proceedings,  it  is  admitted  that  the  trial  which  stood  for 
Tuesday  next  must  be  put  off.  But  the  principal  consideration 
is,  inasmuch  as  it  is  admitted  thata  great  question  of  law  upon 
the  legality  of  the  warrant  must  arise  in  the  course  of  these 
proceedings,  which  must  materially  affeot  the  question  of  da- 
mages to  be  given  by  the  jury  upon  this  record,  whether  that 
question  of  law  should  not  be  first  determined  before  the  issues 
in  fact  are  tried:  and  though  the  causes  be  different,  yet  for  the 
sake  of  administering  justice  in  all  of  them  in  the  most  expe- 
dient method,  it  must  be  considered  the  sameasif  thequestions 
arose  on  the  same  record:  and  if  there  were  a  demurrer  to  one 
plea  and  issue  taken  on  another  in  the  same  cause,  however  the 
practice  of  the  Court  might  enable  a  party,  if  he  pleased,  to 
bring  the  cause  to  trial  on  the  matter  of  fact  before  he  argued 
the  demurrer;   yet  if  the  Court  saw  that  the  ends  of  justice 
would  be  better  promoted  by  first  determining  the  question  of 
law  on  the  demurrer,  they  would  postpone  the  trial  of  the  issue. 
So  here,  where  the  Court  sees  no  possible  inconvenience  which 
can  arise  to  either  party  by  having  the  question  of  law  first  de- 
termined; and  where  it  has  not  even  been  suggested  that  any 
injustice  can  be  done  by  that  course  ;  (for  I  listened  with  at- 
tention to  hear  whether  any  more  advantage  could  be  derived  to 
the  plaintiff  from  having  the  issue  of  fact  tried  before  the  de- 
termination of  the  issue  in  law,  but  have  not  heard  of  any:) 
and  where  it  appears  that  inconvenience  and  certainly  embar- 
rassment to  those  who  are  to  administer  justice  must  arise  from 
leaving  in  doubt  the  law  on  the  trial  of  the  fact :  for  the  direc- 
tion to  the  jury  must  be  different  according  as  the  law  is  found 
to  be  for  or  against  the  defendant, and  probably  it  might  be  ne- 
cessary to  assess  different  damages  according  as  in  theevent  the 
original  process  shall  be  decided  to  be  legal  or  illegal :  and  as 
the  determination  of  the  Court  upon  the  present  rule  is  not  to 
vary  the  tribunal  which  is  to  determine  the  law;  and  it  would 
be  more  convenient  to  the  Court  to  decide  the  question  of  law 
first  which  arises  on  the  demurrers:  it  appears  to  me  that  this 
is  a  proper  application,  and  that  this  Court  will  best  distribute 
justice  by  postponing  this  trial. 

Baylev,  J.    I  entirely  agree  with  my  Lord  and  my  Bro- 
thers 
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greatly  for  the  benefit  of  the  Court,  greatly  for  the  benefit  Burdktt 

of  the  jury,  and  even  greatly  for  the  benefit  of*  both  the  par-  aguinu 

ties,  that  the  general  question  of  law  should  be  first  decided.  Comia.it. 
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Whoever  reads  this  record  must  be  of  opinion  that  the  da-  L  J 
mages  would  be  different  according  to  whether  the  Speaker's 
warrant  be  good  in  law  or  not :  for  if  the  plaintiff  have  to 
complain  of  the  whole  of  the  transaction  as  a  trespass,  there 
would  be  greater  damages  necessary  to  be  given  than  if  it  were 
merely  an  excess  in  the  execution  of  a  process  in  itself  legal. 
I  n  the  one  case  the  plaintiff  would  have  to  recover  damages  for 
the  imprisonment  of  his  person  during  the  whole  period  of 
time,  as  well  as  for  the  force  and  injury  in  making  the  arrest : 
in  the  other  only  for  the  excess  in  the  manner,  when  the  da- 
mages ought  to  be  less.  Now  unless  the  law  be  clearly  ascer- 
tained before  the  Court  are  called  upon  to  direct  thejury,  by 
what  rule  the  damages  are  to  be  assessed,  the  Court  will  be  em- 
barrassed, and  the  jury  will  be  embarrassed;  and  the  damages 
assessed  will  be  contingent.  Are  we  to  tell  thejury  to  assess 
damages  on  the  special  pleas  for  the  excess,  and  other  damages 
on  the  general  issue  for  the  whole  trespass,  provided  the  Court 
should  beof  opinion  ultimately,thatthedefendantisanswerable 
for  the  whole?  Unless  that  course  were  adopted,  if  the  jury 
were  directed  to  give  damages  for  the  excess  only,  and  after- 
wards the  Court,  on  hearing  the  argument  on  the  demurrers, 
shall  be  of  opinion  that  the  warrant  itself  was  illegal,  an  in- 
jury will  be  done  to  the  plaintiff,  unless  he  can  come  afterwards 
to  the  Court,  and  desire  them  to  correct  their  measure  of  da- 
mages; and  the  inquiry  as  to  the  excess  will  have  been  entirely 
useless,  if  the  defendant  were  answerable  for  the  whole  tres- 
pass. On  the  other  hand,  if  the  warrant  be  held  to  be  legal, 
it  will  be  useless  to  give  damages  for  the  whole  trespass. 
There  is  another  point  of  view  in  which  the  present  course 
will  be  injurious  to  the  plaintiff.  If  at  the  trial  he  should  [  49  J 
go  for  damages  for  the  excess  only,  and  should  obtain  them  ; 
and  the  Court  should  afterwards  be  of  opinion  that  the  pleas 
are  bad ;  then  in  point  of  law  it  might  be  considered,  that 
those  damages  were  given  for  the  whole  injury  ;  and  perhaps 
in  the  action  brought  by  Sir  Francis  Burdetl  against  Mr. 
Abbot,  upon  payment  of  the  damages  for  the  excess  in  Mr. 
Colmaii's  case,  there  would  be  a  plea  puis  darrein  continue 

ance, 
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ance,  that  the  damages  for  the  same  trespass  which  had  been* 
committed  had  been  recovered  against  and  paid  by  Coltnan  : 
the  consequence  would  be  that  the  proceedings  in  the  action 
in  Mr.  Abbot's  case  would  be  interrupted.  Upon  the  whole, 
there  certainly  would  in  the  present  course  of  proceeding  be 
embarrassment  to  the  Court  and  to  the  jury,  and  disadvan- 
tage to  the  party  who  was  in  the  right.  And  with  respect 
to  the  plaintiff  himself,  if  he  do  suffer  any  inconvenience  by 
the  alteration  now  proposed  (and  I  do  not  see  that  he  will 
certainly  suffer  by  it,)  it  is  entirely  his  own  fault ;  because 
though  he  were  not  compelled  to  set  his  demurrers  down  for 
argument  before,  yet  he  had  the  full  opportunity  of  doing  sor 
and  he  still  has  the  opportunity  of  setting  them  down  now :  he 
has  therefore  no  right  to  complain  that  the  Court  make  an  ar- 
rangement convenient  to  themselves,  and  most  convenient  to 
the  correct  trial  of  the  question,  and  which  has  ultimately  a 
tendency  to  advance  his  own  interests. 

ShepherdySer jt.  then  observed,  that  the  form  of  the  rule  was 
to  put  off  the  trial  generally :  and  on  the  A  Homey- General  an- 
swering that  it  was  only  to  put  it  off  until  after  the  argument 
upon  the  demurrers  in  the  cause  against  the  Speaker;  Shep- 
herd, Serjt.,  suggested  a  difficulty  in  wording  the  rule  in  that 
manner,  in  case  the  plaintiff  should  hereafter  determine  not 
to  proceed  in  that  cause;  which  difficulty  ought  not  to  be 
interposed.     But 

Lord  Ellenborough,C.  J. said,  that  the  Court  must  either 
put  it  off  definitely  or  indefinitely  :  they  could  not  put  it  off 
definitely,  because  it  depended  upon  those  other  proceedings 
and  arguments  which  were  to  take  place  :  and  till  they  knew 
how  those  would  happen  in  point  of  time,  they  could  not  put 
it  offtill  a  certain  day;  therefore  they  must  put  it  off  generally. 
But  as  soon  as  the  time  was  capable  of  being  ascertained,  the 
Court  would  put  the  plaintiff  in  the  most  expeditious  course 
of  trial  that  the  proceedings  would  allow  of:  they  could  have 
no  wish  that  the  plaintiff  should  be  delayed  an  hour,  and 
they  would  not  suffer  him  to  be  delayed  an  hour  beyond  that 
which  was  rendered  necessary  by  the  state  of  business. 

The  rule  was  therefore  made  absolute  to  put  off  the  trial 
ofthe  cause  of  Burdett  v.  Colman  until  after  the  argument 
of  the  demurrers  in  the  cause  of  Burdett  against  Abbot :  and 
th*  trial  of  the  other  cause  was  put  off  generally. 

The 
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N  order  was  made  by  t.vo  justices,  dated  3d  July,  1809,  Jj™p!jj^0 

for  the  removal  of  James  J I  or  low  from  Hitchin,  in  Ilert-  3.  c.  101. 

fordshireAo  St.  Mary-It  bone,  in  Middlesex  ;  the  execution  of  (™h\ch  en* 

....  ,  .  111  n  1       ables  two  jus- 

which  order  was  at  the  same  tune  suspended  by  reason  ot  the  tices  to  sus- 

sickness  ofthe  pauper,  pursuant  to  the  stat.'So  Geo.  3.  c.  101.  Pe.nd  orders 

By  another  order  of  the  18th  of  September  following,  thesame  account  0f° 

justices,  reciting  that  the  said  James  Harlow  was  then  dead  of  the  sickness 

the  sickness  under  which  he  lately  laboured,  and  that  it  had      R  ean^uJ0 

been  proved  on  oalh  before  them  that  the  reasonable  charges  give  the  costs 

incurred  by  the  suspension  of  the  order  of  removal  amounted       s .     sus" 

J       .         "  .  .      pensions, 

to  51. 2s.  8rf.,  directed  those  charges  to  be  paid  on  demand,  in  with  an  ap- 

pursuance  of  the  statute,  by  the  parish  officers  of  St.  Mary-le  Pea'  a»a'n!!* 

bone  to  the  parish  officers  of  Hitchin.  The  parish  of  St.Mary-  they  amount 

le-bone  thereupon  appealed  to  the  sessions  as  well  against  the  to  2(W-)  with 
.  the  stat  S  W 

order  of  removal  as  against  the  order  for  the  payment  of  the  &j/  c'n     " 

charges  :  but  the  sessions  dismissed  both  the  appeals,  and  set  *-9.  (which 

forth  the  special  matter  in  a  case  for  the  opinion  of  this  Court;  SaftoVK" 

in  which  case  it  was  also  stated  that  neither  of  the  orders  of  party  grieved 

removal  or  suspension  thereof  were  served  on  the  parish  of-  Dy.anydeter- 

-i     /v  r   1  minalion  of 

ficers  of  St.  Mary-le-bone  until  after  the  death  of  the  pauper,  the  justices 

which  happened  between  the  3d  and  the  11th  of  July,  1809:  J»pectinff 
after  which  time  the  parish  officers  of  St.  Mary-le-bone  were  mentsof  pau- 
served  with  the  abovementioned  orders,  and  the  5/.  2s.  Sd.  Pei?  by  the 
was  demanded  of  them  :  at  which  time  they  gave  notice  of  ap-  7.  * 

peal  to  the  parish  officers  of  Hitchin  against  the  order  of  re-  mentioned;) 
moval  ofthe  3d  of  July.  1809, "  which  said  order  was  suspended  aPPca,f  l'e 
on  the  day  of  the  date  thereof;"  and  also  against  the  order  of  der  of  re- 
adjudication  dated  the  18th  of  September,  1809,  &c.  for  the  moval  which 
payment  of  5/.  2s.  Sd.  for  the  charges  incurred  by  the  suspen-  ed,  and 
sion  ofthe  said  order  of  removal,  dated  11th  of  Dec.  1809.  against  a  sub- 
That  the  respondents  offered  no  evidence  that  the  pauper  was  for  costs "no" 
settled  in  the  parish  of  St.  Mary-le-bone ;  but  coniended  that  withstanding 

the  death  of 
the  pauper 
before  any  removal  of  him  in  fact  made,  and  though  the  costs  were  under  Wl.;  such 
order  for  costs  attaching  by  consequence  a  grievance  on  the  parish  to  which  the  order 
of  removal  was  made,  if  the  pauper  were  not  settled  in  it. 

no 


52 


CASES  in  MICHAELMAS  TERM, 


1810. 

The  King 
against 
The  Inhabi- 
tants of 
St.  Mary- 

iE-BONL". 


[53] 


no  appeal  could  lie  to  the  sessions  against  the  said  order  of 
removal  touching  the  settlement,  inasmuch  as  the  same  had 
never  heen  executed:  and  that  there  can  be  no  execution  of 
an  order  of  removal  but  by  delivering  the  pauper  to  the 
officers  of  the  parish  to  which  he  is  to  be  removed ;    until 
which  time  the  parish  to  which   he  is  to  be  sent  is  not 
aggrieved,  and  until  aggrieved  (under  all  the  antecedent 
subsisting  laws  relating  to  the  settlements  of  the  poor,  the 
orders  for  their  removal,  and  appeals  against  these  orders) 
no  right  or  ground  of  appeal  can  arise,  and  of  course  the 
sessions  can  have  no  appellate  jurisdiction.     That  the  order 
for  the  payment  of  the  5/.  2s.  8d.  the  adjudged  costs  and 
charges  after  the  suspension  of  the  order  of  removal,  was  not 
served  till  after  the  death  of  the  pauper  :    and  as  the  sum  is 
less  than  20/.,  by  stat.  35  of  Geo.  3.  c.  101,  no  appeal  is 
given  to  the  sessions,  and  that  Court  has  no  authority  to 
review,  reduce,  or  make  any  alteration  whatever  in  the  sums 
so  adjudged  to  be  paid  by  the  two  justices.    That  the  appel- 
lants contended  that  they  were  not  ousted  of  their  right  to  ap- 
peal, but  that  the  respondents  were  bound  to  prove  that  the 
pauper  was  settled  in  the  parish  of  St.  Mary-le-bone,  that  order 
having  been  appealed  against ;  and  that  the  order  for  the  pay- 
ment of  expences  was  not  conclusive  for  the  purpose  of  esta- 
blishing the  settlement  of  the  pauper  ;    as  the  effect  of  that 
order  would  be  to  oust  the  parish,  to  whom  the  pauper  was  re- 
moved, of  their  right  of  appeal,  and  to  fix  them  with  the  pay- 
ment of  expences  for  a  pauper  who  might  not  be  legally 
settled  with  them;  which  was  never  intended  by  the  statute. 
Trollope,  in  support  of  the  orders  of  Sessions,  now  contended 
that  no  appeal  lay  against  the  order  of  removal,  because  it  had 
not  in  fact  been  executed ;  nor  any  appeal  against  the  order  for 
payment  of  costs,  because  the  stat.  35  G.  3.  c.  101.  which 
alone  gives  any  appeal  against  costs  upon  orders  of  removal, 
limits  it  to  cases  of  20/.  and  upwards.    And  such  a  provision 
cannot  be  deemed  incidentally  to  have  given  a  power  of  appeal 
against  all  orders  of  removal  where  costs  to  any  amount  have 
been  ordered  to  be  paid ;  for  no  appeal  lies  in  any  case  unless 
it  be  expressly  given  by  statute.    The  question  then  reverts  to 
the  meaning  of  the  statutes  3  W.  &  M.c.U.s.  9.  andthe  8  &  9 
W.  3.  c.  30.  s.  6.  the  only  provisions  which  relate  to  this 

matter. 


in  the  Fifty-first  Year  of  GEORGE  III. 


53 


matter.  By  the  first  of  these,  after  providing  that  persons 
may  gain  settlements  by  serving  annual  parish  offices,  or  pay- 
ing parish  rates,  or  by  hiring  and  serving  for  a  year,  or  by 
apprenticeship,  without  notice  in  writing  delivered  and  pub- 
lished in  the  parish  church  ;  it  is  enacted  that  if  any  per- 
sons "  shall  find  themselves  aggrievedby  any  determination" 
of  the  justices  in  any  of  the  above  cases,  they  may  appeal  to 
the  next  general  quarter  sessions.  Now  under  that  statute 
it  has  always  been  considered  that  there  is  no  grievance 
until  the  order  is  executed  by  the  removal  in  fact  of  the 
pauper  to  the  parish  to  be  charged ;  and  the  time  for 
making  the  appeal  has  been  reckoned  from  the  execution  of 
the  order.  And  this  is  confirmed  by  the  general  clause  of  the 
8  &  9  W.  3.  which  enacts  that  "  the  appeal  against  any 
u  order  for  the  removal  of  any  poor  person  from  out  of  any 
"  parish,  &c.  shall  be  had,  prosecuted  and  determined  at  the 
"  general  quarter  sessions,  &c.  for  the  county,  &c.  wherein 
"the  parish,  &c.  from  whence  such  poor  person  shall  be  re^ 
"  moved  doth  lie.  and  not  elsewhere." 

Lord  Ell-enbohough,  C.  J.  The  appeal  is  by  the  first 
statute  of  William  given  to  the  party  aggrieved  by  the  de- 
termination of  the  justices  respecting  the  settlement  of  the 
pauper  :  then  though  the  grievance  grow  by  a  subsequent 
statute,  the  party  is  still  aggrieved  by  the  order  of  removal. 
Before  the  stat.  35  Geo.  3.  there  was  no  grievance  to  the 
parish  to  which  the  order  of  removal  was  made  until  it  was 
executed;  but  that  statute  attaches  a  contingent  consequence 
to  the  order  itself  in  this  case,  which,  coupled  as  it  is  with 
the  order  for  payment  of  costs,  makes  it  a  grievance,  though 
the  pauper  died  before  any  removal  in  fact  took  place. 
Then  the  appeal  against  the  order  for  costs  is  not  against 
the  quantum,  but  against  the  liability  of  the  parish  to  pay 
any  costs  at  all  in  this  case,  taking  it  as  a  consequence  of  the 
order  of  removal  appealed  against. 

Per  Curiam,  Orders  of  Sessions,  dismissing 

the  appeals,  quashed. 

Espinasse  and  Cabell  were  to  have  opposed  the  orders. 
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Wednesday, 
JVov.  10th. 
One  who  is 
de  facto  guar- 
dian of  the 
poor  of  a  pa- 
rish united 
with  other 
parishes  un- 
der the  stat. 
22  Geo.  3.  c. 
83.  for  the 
better  relief 
and  employ- 
ment of  the 
poor,  and 


The  King  against  Martyr  and  Fulham. 

THIS  came  on  upon  a  rule  on  the  defendants,  justices  of 
peace  for  the  county  of  Surrey,  to  shew  cause  why  a 
mandamus  should  not  issue  to  them,  to  take  the  examination 
of  Martha  Barnett,  a  pauper  of  the  parish  of  Duns/old,  in 
that  county,  touching  the  reputed  father  of  a  bastard  child, 
of  which  she  was  pregnant ;  and  also  commanding  them  to 
issue  their  summons  directed  to  W.  Foster  of  the  same  parishr 
to  compel  his  appearance  before  them  to  answer  for  having 
disobeyed  an  order  of  bastardy  made  against  him.  The  ap- 
plication was  founded  upon  the  affidavit  of  F.  Sadler,  stating 
whoisreceiv-  that  in  1787  Duns/old  and  other  parishes  united  to  adopt 
knowfeoVed  the  provisions  of  the  stat.  22  Geo.  3.  c.  83.  for  the  better  re- 
by  the  parish  lief  and  employment  of  the  poor;  and  that  under  that  act  he 
was  duly  appointed  guardian  of  the  poor  for  Duns/old, 
in  1794 ;  and  that  from  that  time  up  to  Easter  1810,  at  the 
several  public  meetings  held  in  Easter  week  respectively 
for  the  appointment  of  parish  officers  in  general,  and  also 
competent  to  for  the  purposes  of  the  said  act,  he  from  time  to  time  entered 
character  to  a  'nto  an  agreement  with  the  parishioners,  duly  qualified 
justice  of  the  under  the  act  for  that  purpose,  to  continue  guardian  of  the 
peace  to  take 
the  examina- 
tion of  a  sin- 
gle woman 
with  child,  in 
order  to  fili- 
ate the  bas- 
tard ;  which, 
by  the  stat.  6 
Geo.  2.  c.  31. 


as  guardian, 
though  not 
legally  ap- 
pointed such 
under  the  sta- 
tu ti-,  is  yet 


poor ;  and  that  by  virtue  of  such  agreements  he  did  con- 
tinue to  execute  the  duties  of  the  office  up  to  Easter  1810, 
when  he  was  in  like  manner  continued  in  office  for  the  en- 
suing year.  That  at  a  meeting  of  justices  on  the  16th  of 
June  last,  Sadler,  as  such  guardian,  attended  with  Martha 
Barnett*to  filiate  the  bastard  child  of  which  she  was  pregnant, 
and  informed  the  defendants  then  present  that  he  had  agreed 

M    1     is  direct 

ed  to  be  made  w'^  ^e  Par'sn  °f  Dunsfold  to  continue  in  the  office  of 
upon  appiica-  guardian  for  the  year  ensuing,  and  in  that  character  required 
Overseers  of  tnem  to  ta^e  ner  examination  ;  but  thev  refused  to  take  cog- 
the  poor,  in  nizance  of  the  matter.  That  he  also  applied  to  them  at  the 
whose  place     8ame  time,  as  such  guardian,  for  a  summons  against  W.  Foster 

is  appointed : 

and  he  is  also  competent  to  apply  to  the  justice  for  a  summons  against  a  reputed  father 
for  not  obeying  an  order  of  bastardy ;  which,  by  stat.  49  G.  3.  c.  68.  s.  3.  is  directed  to  be 
made  upon  complaint  by  any  one  of  the  overseers  of  the  poor.  And  though  the  latter  sta- 
tute direct  the  magistrate,  upon  such  complaint  and  proof  upon  oath  of  the  order  for 
payment  of  maintenance,  and  non-payment  thereof,  to  issue  his  warrant  to  apprehend 
the  reputed  father;  yet  it  is  proper  for  the  justice  to  issue  a  summons  in  the  first  instance 
to  the  party  charged,  to  attend  and  shew  cause,  &c. 

I  to 
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to  appear  before  them,  for  neglecting  to  obey  an  order  of 
bastardy  ;  which  they  also  refused  to  issue.  That  the  jus- 
tices required  a  list  of  the  persons  qualified  to  serve  the 
office  of  guardian  to  be  made  out  and  laid  before  them  ;  but 
that  the  parish  persisted  in  their  appointment  of  Sadler : 
notwithstanding  which  the  defendants,  without  any  such 
list  made  out  or  returned  to  them,  on  the  19th  of  Mai/, 
made  an  appointment  in  writing  of  J.  Pullock  of  Dunsford, 
to  be  guardian  of  the  poor  of  that  parish,  though  he  refused 
to  accept  the  office. 

The  defendants,  in  answer,   stated  that  at  the  annual 
meeting  of  justices  held    for  the  appointment  of  parish 
officers  on  the  5th  of  May  last,  inter  alia,  for  the  purpose  of 
appointing  a  guardian  of  the  poor  of  Dunsfold  under  the 
provisions  of  the  act;    (the* former  appointment  having,  a8 
they  submitted,  then  ceased  (a)  ;)  no  list  (b)  of  persons  qua- 
lified to  fill  the  office  having  been  returned  to  them  from  the 
parish  of  Dunsfold,  they  adjourned  to  the  19th  for  the  pur- 
pose of  having  the  list  returned;    and  no  list  being  then  re- 
turned, and  considering  Sadler  to  be  an  unfit  person  to  be 
continued  in  the  office,  they  appointed  J.  Pullock,  a  person 
duly  qualified,  to  be  guardian  for  that  year.     That  they  be- 
lieved that  the  parishioners,  stated  as  having  concurred  in 
the  agreement  to  continue  Sadler  guardian  of  the  poor  for 
the  year  ensuing,  were  not  two-thirds  in  number  and  value 
of  the  parishioners  according  to  the  poor's  rate,  as  required 
by  the  act  ;   and  therefore  considering  Sadler  not  to  have 
been  legally  continued  or  appointed  guardian  of  the  poor  at 
the  time,  and  that  they  could  not  regularly  investigate  any 
complaint  of  the  kind  not  preferred  by  a  regular  parish 
officer,  they  refused  to  take  the  examination  of  Martha  Bar- 
nett  for  filiating  her  bastard,  or  to  issue  the  summons  to 
Foster  for  disobeying  the  order  of  bastardy. 

(a)  By  t.  14  of  22  Geo.  3.  c.  83.  the  office  determines  in  Easter  week. 

(J)  By  «.  3.  of  the  act  two-thirds  in  number  and  value  of  the  owners 
and  occupiers  of  lands,  &c.  (vide  33  G.  3.  e.  35.)  qualified  as  the  law 
directs,  may  recommend  to  the  justices  three  proper  persons  qualified 
for  guardians  of  the.  poor  of  the  parish ;  and  by  s.  7.  two  justices  of  the 
peace  shall  appoint  one  of  the  persons  so  recommended  to  them  to  be 
guardian,  &c 
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Nolan  and  Casberd  shewed  cause  against  the  rule,  and  con- 
tended that  by  the  stat.  6  Geo.  2.  c.  31.  s.  1.  applications  to 
justices,  in  cases  of  bastardy,  for  orders  of  filiation  on  exa- 
mination of  the  woman,  or  for  enforcing  such  orders,  must 
be  made  upon  application  by  the  overseers  of  the  poor,  Sec.  in 
whose  place,  so  far  as  regards  the  management  of  the  poor, 
the  guardian  is  appointed  by  the  stat.  22  G.  3.  c.  83.  and  33 
G.  3.  c.  35.    This  was  expressly  decided  in    The  King  v. 

Nottingham  (a), 


(a)  E.  10  G.  2.   1  ConsVs  Bolt,  tit.  Bastards,  sect.  5.     The  following 

Session™  °f      1$  *  fuller  DOte  °f  that  CaSC  from  Mr'  For*8  MS* 

awarding  ^ne  King  against  The  Inhabitants  of  St.  Mary's,  Nottingham. — 

such  costs  as     This  was  an  order  of  bastardy,  made  by  the  Sessions  of  Nottingham. 

other  persons  And  Makepeace  took  many  exceptions  to  it;  but  the  only  ones  on  which 
the  Court  relied,  and  which  they  held  to  be  fatal,  were  these  following: 
1st,  That  the  Sessions  had  given  the  parish  so  much  for  charges  and  ex- 
pences  as  should  be  adjudged  to  be  reasonable  by  A.  B.  and  C.  D.,  who 
were  two  attornies.  And  this  exception  Mr.  Abney,  who  was  counsel  for 
the  parish,  held  to  be  fatal,  as  well  as  the  Judges;  because  it  has  often 
been  held  that  the  Sessions  cannot  delegate  their  authorities. 

2d,  The  order  sets  forth  that  this  bastard  was  examined  upon  oath. 
As  though  it  did  not  appear  by  the  order  how  old  she  was;  (for  in  fact 
she  was  35  years  old;)  yet  it  appeared  she  was  old  enough  to  be  sworn, 
and,  consequently,  might  have  gained  a  settlement  for  herself;  and, 
therefore,  the  justices  should  have  adjudged  that  this  was  the  place  of 
her  last  legal  settlement;  which  they  have  not  done. 

3d,  It  appears  that  the  bastard  herself  was  sworn  and  examined  as  to 
the  fact  of  her  being  the  daughter  of  this  reputed  father ;  which,  for  the 
absurdity  of  it,  ought  not  to  be  allowed ;  and  likewise  the  reputed  father 
himself  was  examined,  which  he  ought  not  to  have  been. 

4th,  This  complaint  does  not  appear  to  have  been  made  by  the  parish 
where  the  child  was  born;  but  the  contrary  rather  appears ;  for  it  is  stated 
she  was  a  casual  poor;  and  by  the  slat.  18  Eliz.  c.  3.  no  parish  but  that 


judge  to  be 
reasonable,  is 
bad. 

The  stat. 
18  Eliz.  e.S. 
8.  2.  concern- 
ing "  bastards 
"  left  to  be 
"  kept  at  the 
"  charges  of 
**  the  parish 
"  where  they 
"  are  born," 
enacting, 
"  That  two 
"justices  of 
"  the  peace 
"  in  or  next 
"  unto  the  li- 
**  mits  where 
"  the  parish 
"  church  is, 
"  within 


"which  pa- 

"  ri.sh  such  bastard  shall  be  born,  upon  examination,  &c.  shall  take  order  as  well  for 
"  the  punishment  of  the  mother  and  reputed  father,  as  also  for  the  better  relief  of 
"every  such  parish"  &c. ;  held,  that  an  order  of  bastardy,  not  appearing  to  be 
made  on  complaint  of  the  parish  where  the  child  was  born,  but  on  the  contrary  stating 
that  she  was  a  casual  poor  there,  is  bad  :  for  non  constat  but  that  she  may  have  beeu 
born  in  a  parish  in  another  county  out  of  the  jurisdiction  of  the  justices  making  the 
order. 

But  there  is  no  objection  to  the  bastard,  being  of  years  of  discretion,  giving  evidence 
on  oath  as  to  her  reputed  father;  nor  to  the  reputed  father  being  examined,  ifhe  choose 
to  admit  the  fact;  though  he  be  not  compellable  to  answer. 

An  order  of  bastardy  is  only  binding  on  the  reputed  father  to  indemnify  the  parish  in 
which  the  bastard  is  born,  till  the  bastard  has  acquired  another  settlement  for  herself 
elsewhere. 

on 
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Nottingham  (a),  and  by  Foster  J.  in*Itex  v.  Fox  (a).  [The 
Court  observed,  that  the  distinction  was  not  taken  in  those 
cases  between  the  complaint  of  an  officer  de  facto  and  of  one 
de  jure ;    and  that  if  Sadler  the  guardian  de  facto  acting  for 

the 

(a)  T.  29  &  30.  G.  2.  cited  by  Lord  Kenyon  C.  J.  from  his  own  manu- 
script, 6  Term  Rep.  148 — 151.  Blackerby's  Jutt.  44  S.  P.  But  an  order 
of  bastardy  made  upon  the  stat.  18  Eliz.  c.  3.  before  the  passing  of  the 
6  Geo.  2.  c.  31.  s.  1.  appears  by  the  report  of  Rex  v.  Buchall,  M.  3  Geo. 
2.  in  1  Barnard  261,  AT.  B.  to  have  been  holden  good,  though  not  made 
upon  the  complaint  of  the  parish  officers. 
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where  the  child  was  born  has  a  power  given  of  complaining;  and  she 
may  have  been  born  in  a  parish  that  lies  in  another  county,  and  then 
these  justices  could  not  have  any  power  to  make  this  order.  To  these 
three  last  exceptions  the  Court  gave  their  opinion  as  follows: 

•Page,  J.  thought  the  2d  exception  was  fatal  for  the  reasons  above  : 
but  was  of  opinion  there  was  nothing  in  the  3d  exception,  because  it 
appears  there  was  another  evidence  examined  besides  the  bastard;  which 
was  enough  to  support  the  order.  And  though  it  would  be  ridiculous  to 
examine  the  bastard  as  to  the  certainty  of  her  father,  yet  she  might  pro- 
perly enough  be  examined  as  to  some  circumstances  relating  to  it ;  as 
whether  the  man,  when  accused  with  it,  had  acknowledged  her  to  be  his 
daughter,  and  whether  she  were  constantly  reputed  to  be  his  daughter, 
and  such  like.  And  though  the  justices  could  not  compel  the  re- 
puted father  to  give  testimony  in  this  case,  yet  there  is  no  fault  in  ad- 
mitting him  to  do  it,  and  he  might  have  confessed  the  fact.  And  he 
thought  the  4th  exception  fatal  for  the  reasons  above. 

Pkobyn,  J.  agreed  with  Page  in  the  whole;  and  said,  if  a  bastard 
gain  a  settlement  in  a  different  parish  from  that  in  which  it  was  born, 
that  parish  shall  maintain  it ;  and  the  security  given  by  the  reputed 
father  to  indemnify  the  parish  extends  only  to  the  cases  where  the  child 
has  not  gained  another  settlement  for  itself  elsewhere. 

Lee,  J.  agreed  with  the  others.  Whereupon,  per  Curiam,  the  order 
was  quashed. 

And  then  Makepeace  prayed  that  the  man  might  not  be  bound  in  a  Recognizance 
recognizance  to  appear  at  the  next  Sessions  held  in  the  county  of  Not'   of  the  reputed 
tingham  ••    for  this  is  usually  done:    yet  this  differed  from  common  cases  father  taken 
where  orders  are  quashed  for  mere  insufficiency  of  law :  for  that  in  this  case    .?  a^Vf'Yse\. 
it  does  not  appear  that  the  justices  of  the  peace  for  that  county  have  any   tion$. 
jurisdiction  over  this  man  at  all;    because  it  does  not  appear  that  the 
bastard  was  born  within  a  parish  within  that  county,  but  rather  the  con- 
trary, by  calling  her  a  casual  poor. 
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the  parish  in  that  character  could  not  make  the  complaint, 
there  was  no  other  officer  who  could  have  made  it.]    In  other 
cases  it  has  been  held  that  the  acts  of  a  parish  officer  not 
duly  appointed  were  invalid  :    and  though  the  contrary  was 
supposed  to  have  been  held  in    The  King  v.   Wymondham 
(a),  and  that  a  parish  certificate  signed  by  a  majority  of  the 
parish  officers  de  facto  would  bind  them  ;   yet  that  was  ex- 
plained by  Lawrence  J.  in  Rex  v.  Clifton  (&),  who  con- 
sidered that  the  conclusion  to  be  drawn  from  what  Lord 
Kenyon  said  in  the  former  case  was,  that  if  it  had  appeared 
that  the  officers  who  signed  the  certificate  were  not  a  majority 
of  the  whole  number  of  officers  de  jure,  it  would  have  been 
bad.     [They  then  undertook  to  shew  from  the  affidavits  that 
Sadler  was  not  a  legally  constituted  guardian  under  the  sta- 
tute :  but  the  Court  did  not  think  it  necessary  to  go  into  the 
affidavits  on  that  point.]     As  to  the  summons  to  Foster, 
they  took  an  objection  upon  the  late  stat.  49  G.  3.  c.  68.  s.  3. 
which,  after  reciting  "  that  parishes  are  often  put  to  great 
"  expence  in  enforcing  the  performance  of  orders  of  mainte- 
*'  nance  made  on  the  filiation  of  bastard  children,"  enacts, 
that  if  any  reputed  father,  &c.  on  whom  any  order  of  filiation 
or  maintenance  shall  have  been  made,  shall  neglect  or  refuse 
to  pay  any  sum  of  money  which  he  shall  have  been  ordered 
to  pay  for  the  relief  of  any  such  bastard  child  by  any  order,  &c. 
it  shall  be  lawful  for  any  justice  of  the  peace,  and  he  is  thereby 
required,  upon  complaint  made  to  him  by  amy  one  of  the  over- 
seers of  the  poor  of  any  parish,  &c.  liable  to  the  maintenance 
of  such  bastard,  or  where  such  bastard  shall  then  be,  and 
upon  proof  on  oath  of  the  order  for  payment  of  such  sum, 
and  of  such  sum  being  unpaid,  and  of  a  demand  and  refusal, 
&c,  to  issue  (c)  his  warrant  to  apprehend  such  reputed 

father 


But,  per  Curiam,  It  is  the  course  always  to  take  such  recognizance  of 
the  reputed  father  upon  quashing  an  order  of  bastardy  here  i  and  if  the 
justices  there  have  no  power  over  him,  it  is  not  to  be  supposed  that  they 
will  proceed  against  him. 

(o)  6  Term  Rep.  552. 

(5)  2  East,  175.  and  Rex  v.  The  Inhabitants  of  Ml  Saints  in  Derby, 
post. 

(c)  Note  the  different  wording  of  this  from  the  2d  section  of  the  act, 
'where,  upon  the  mother's  examination  on  oath,  in  the  first  instance, 

charging 
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father  and  to  bring  him  before  such  justice  to  answer  such        1810. 

complaint :    and  if  he  do  not  pay  what  is  due,  or  shew  rea-        

Honable  and  sufficient  cause  to  the  justice  for  not  doing  so,       against* 
the  justice  is  required  to  commit  him  to  the  house  of  cor-      Martyr 
rection  or  common  gaol  for  three  months,  &c.     And  this      p 
provision  they  contended  was  mandatory  on  the  justice  to 
i«<?ue  his  warrant  to  apprehend  in  the  first  instance,  and  not 
a  summons  only,  which  was  applied  for  in  this  case. 

Abbot  and  Gleed,  contra,  were  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  The  person  making  the  C  ^1  ] 
application  to  the  magistrates,  being  guardian  of  the  poor  of 
Duns/old  de  facto,  acting  in  that  character,  and  recognized 
as  such  by  the  parish,  and  no  objection  being  made  by  the 
general  overseers  of  the  poor  to  this  person  making  the  com- 
plaint to  the  magistrates,  as  against  one  who  usurped  their 
authority,  we  do  not  think  that  the  magistrates  could  enter 
upon  such  an  occasion  into  the  objection  that  he  was  not 
duly  appointed  guardian.  As  to  the  cases  referred  to  touching 
certificates,  requiring  them  to  be  signed  by  the  full  number 
of  officers  de  jure,  competent  to  bind  the  parish,  they  are 
very  different.  Where  the  parish  is  to  be  bound  thereafter 
by  the  acts  of  its  officers,  it  must  be  6hewn  that  they  had  a 
competent  authority  :  but  here  Sadler  did  no  act  assuming 
to  bind  the  parish,  but  only  applied  to  the  magistrates  to  take 
the  examination  of  the  woman,  and  put  the  matter  in  a 
course  of  inquiry.  Then  as  to  the  objection  upon  the  late 
act,  it  is  the  general  duty  of  magistrates,  in  cases  of  this  sort, 
where  the  complaint  is  merely  for  non-payment  of  money, 
to  issue  a  summons  in  the  first  instance  before  they  grant  a 
warrant  of  apprehension,  and  it  requires  very  strong  words 
to  take  away  the  necessity  of  the  summons.  I  remember  a 
case  some  years  ago  where  though  the  words  of  an  act 
authorizing  the  magistrate  to  issue  his  warrant  for  a  purpose 
of  this  kind  were  very  general,  yet  the  Court  held  it  to  be 
the  duty  of  the  magistrate  to  issue  his  summons  in  the  first 


charging  the  reputed  father,  the  words  are,  "  it  shall  be  lawful  to  and 
"  for  such  justice,  upon  application,  &c.  to  issue  out  his  warrant  for  the 
**  immediate  apprehending  of  such  person  so  charged  as  aforesaid,  and 
for  bringing  him  before  such  justice."  This  might  be  meant  to  provide 
against  the  probability  of  the  party's  absconding  to  avoid  having  an  order 
made  upon  him.  , 

instance. 
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instance.  And  I  cannot  think  that  the  words  here  used  are 
sufficiently  strong  to  take  away  the  power  of  issuing  his 
summons. 

Bayley,  J.     The  use  of  the  summons  is  to  give  the 

party  an  opportunity  of  shewing,  if  he  can,  that  he  has  *paid 

the  money  and  obeyed  the  order,  and  so  to  shew  that  there  is 

no  ground  for  the  complaint  to  authorize  his  apprehension. 

Per  Curia?n,  Rule  absolute. 


Ifanta  REGULA  GENERALIS. 

Nov.  15th. 

As  to  bail  *T  Is  ORDERED>    That  from  henceforth  in  bailable  causes 

exceeding  for  any  sum  exceeding  1000/.,  it  shall  be  sufficient  for  the 

looo/.  j^jj  aDove  t0  justify  in  1000/.  beyond  the  sum  sworn  to. 


Seddoh. 
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Seddov  against  Senate.  Tuesday, 

Nov.  20th. 

N  covenant  the  plaintiff  declared,  that  whereas  on  the  28th  The  plaintiff 
of  May  1801,  an  indenture  under  seal  was  made  between  covenanted 
the  defendant  and  oneX  B.  Farkas,  reciting  articles  of  agree-  set  out  first 
ment  dated  19th  of  June  1800,  and  that  the  defendant  was  be-  'herriy'th? 
come  the  sole  proprietor  of  a  medicine  called  Pastilles  Mar-  defendant, 
tialles  de  Montpellier,  or  Aromatic  Loxenges  of  Steel,  and  of  the  the  °]Jj|J"*J)f 
recipe  for  making  the  same,  and  was  also  entitled  to  the  copy-  a  medicine, 
right  of  a  treatise  written  and  published  by  him  concerning  the  bargained, 
said  medicine,  entitled,  &c. ;  and  reciting  also  that  Farkas  had  sjgned  all 

his  right,  in- 
terest, and  property  in  it  to  a  third  person,  subject  to  a  covenant  by  the  assignee  to 
pay  him  one-third  "of  the  profits  during  his  and  his  wife's  lives;  and  also  covenanted 
with  the  assignee  that  he  would  not  thereafter,  by  himself  or  jointly  with  any  other, 
prepare  or  sell,  or  engage  with  any  other  person  in  preparing  or  selling  the  said 
medicine,  fife;  and  then  the  plaintiff  set  out  a  second  indenture,  whereby  the  first 
assignee  assigned  all  his  right,  interest,  and  property  in  the  medicine  to  the  plaintiff, 
subject  to  tne  covenant  of  reservation  s  and  then  the  plaintiff  set  out  a  third  inden- 
ture between  him  and  the  defendant,  reciting  the  two  former,  and  that  he  had  agreed 
with  the  defendant  for  the  absolute  purchase  of  all  his  right,  share,  and  interest,  as 
well  in  the  said  medicine,  as  in  the  one-third  share  so  reserved  to  the  defendant  ;  by 
which  indenture  the  defendant  bargained,  sold,  and  assigned  to  the  plaintiff  all  that 
third  share,  and  all  other  share,  or  proportions,  right,  title,  interest,  claim,  or  demand 
whatsoever  of  the  defendant  to  the  said  medicine,  or  to  the  profits,  &c.  habendum  to 
the  plaintiff  in  like  manner  as  the  defendant  might  have  done  if  those  presents  had 
not  been  made  :  with  a  covenant  that  the  plaintiff  might  at  all  times  thereafter  prepare 
and  sell  the  medicine  in  the  name  of  the  defendant,  and  receive  the  profits  thereof  to 
his  own  use  ;  and  another  covenant  for  further  assurance,  for  the  more  perfect  and 
absolute  assigning  and  assuring  to  the  plaintiff  the  said  medicine,  and  all  the  profits 
arising  from  the  sale  thereof.  And  then  the  plaintiff  proceeded  to  assign  breaches  in 
the  words  of  the  first  indenture  between  the  defendant  and  the  first  assignee  ;  that  the 
defendant  prepared  and  sold  the  medicine,  and  also  engaged  with  others  in  preparing 
and  selling  it  for  his  own  profit,  &c.  :  and  charged  some  of  these  breaches  to  be  con- 
trary to  the  first  indenture,  and  to  the  defendant's  covenants  therein  with  the  first  as- 
signee ;  but  the  second  breach  was  charged  to  be  contrary  to  the  last  indenture  and  to 
his  covenant  with  the  plaintiff. 

Held  that  the  last  indenture  alone  (without  the  confirmation,  which,  however,  the 
construction  of  it  received  from  the  two  former,  recited  therein)  shewed  an  intention 
in  the  defendant,  and  the  words  of  it  were  large  enough,  to  assign  to  the  plaintiff  not 
only  the  one-third  share  of  the  profits  reserved  by  the  first  indenture,  but  all  the  defend- 
ant's right,  title,  and  interest  in  the  medicine,  and  all  the  future  profits  arising  from  the 
sale  thereof;  and  that  such  assignment  of  all  his  interest  and  property  in  the  medicine 
raised  an  implied  covenant  that  he  would  not  prepare  or  sell  the  medicine,  or  engage 
with  others  in  so  doing,  for  his  own  profit;  such  preparation  and  sale  being  a  retention 
and  exercise  of  the  right  of  preparing  and  vending  the  medicine  of  which  he  was  once 
the  proprietor,  in  derogation  of  his  deed,  whereby  he  had  conveyed  such  right  to  the 

Jlaintiff.     And  held,  that  the  second  breach  was  well  assigned,  which  was  charged  to 
e  against  his  covenant  in  the  last  deed  with  the  plaintiff. 

Vol.  XIII.  E  contracted 
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contracted  with  the  defendant  for  the  purchase  of  the  recipe 
and  all  his^future  interest  in  the  same,  together  with  the  stock 
of  lozenges  then  unsold,  and  also  the  copyright  of  the  treatise, 
*and  all  the  defendant's  right  and  interest  in  the  articles  of  the 
19th  of  June  1800,  at  the  prices,  and  subject  to  the  covenants 
therein  contained;  it  was  witnessed  that  in  pursuance  of  the 
agreement,  and  in  consideration  of  500/.  paid  to  the  defendant 
by  Farkas,  the  defendant  bargained,  sold,  and  assigned,  trans- 
ferred, and  set  over  to  Farkas  the  said  recipe,  art,  or  mystery 
of  preparing  the  said  medicine,  and  also  the  copyright  of  the 
said  treatise,  and  all  the  right  and  interest,  benefit,  property, 
claim,  and  demand  whatsoever  of  the  defendant  in  and  to  the 
said  lozenges  and  treatise,  and  also  all  the  defendant's  interest 
under  the  said  articles  of  agreement,  together  with  the  articles 
themselves,  subject  to  the  covenants  and  agreements  therein 
contained  on  the  part  of  the  defendant,  and  the  profits  arising 
from  the  sale  of  the  lozenges  and  treatise,  and  all  the  copies 
then  unsold,  and  the  stock  of  lozenges  on  hand  ;  habendum  the 
said  recipe,  art  or  mystery,  and  the  said  treatise,  and  the  inte- 
rest of  the  defendant  in  the  said  articles,  and  at  all  times  there- 
after to  demand,  receive,  and  take  the  whole  profits  and  inte- 
rest thereof  unto  Farkas  and  his  assigns,  in  like  manner, 
and  as  amply  as  the  defendant  could  have  prepared  and  sold, 
received  and  taken  the  same,  had  those  presents  never  been 
executed.  And  the  defendant  thereby  covenanted  to  Farkas 
that  he  (the  defendant)  was  solely  possessed  of  and  entitled 
to  the  said  recipe  and  copyright,  and  that  the  written  paper 
then  delivered  to  Farkas  was  the  true  recipe  for  preparing 
the  said  medicine,  and  that  the  defendant  had  not  discovered 
nor  would  disclose  the  art  of  making  the  said  lozenges  or 
their  ingredients  to  any  person  ;  and  that  the  defendant  would 
not  at  any  time  thereafter ',  either  by  himself  or  jointly  with  any 
other  person  or  persons,  prepare,  utter,  or  sell,  or  cause  or  pro- 
cure to  be  prepared,  SiC.  or  engage  or  be  concerned  with  any 
other  person  or  persons  in  preparing  or  selling  the  said  lo- 
zenges, or  any  quantity  thereof,  to  any  other  person  or  per- 
sons in  Great  Britain,  Ireland,  or  elsewhere,  for  the  profit  or 
advantage  of  the  defendant,  his  executors,  Sfc.for  any  rale  or 
price,  or  upon  any  terms  or  conditions  whatsoever,  or  be  in 
any  manner,  directly  or  indirectly ',  concerned  in  making  or 
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tending  any  medicine  whatever  of  a  similar  efficacy  or  qua'        1810. 
lity,  so  as  in  any  manner  to  injure  the  sale  of  the  said  lo- 
zenges or  medicine,  or  the  said  J.  B.  Farkas,  his  executors,  6}c.       against 
or  assigns,  in  the  produce  thereof,  under  the  penalty  of  5000/.       S«mat«. 
And  the  defendant  thereby  authorized  Farias,  his  executors, 
&c.  to  sign  the  defendant's  name  to  all  labels  which  should  be 
necessary  to  be  affixed  to  the  said  lozenges,  as  a  mark  of  their 
authenticity.     And  by  the  same  indenture  Farkas  covenanted 
to  pay  to  the  defendant,  his  executors,  &c.  during  the  lives  of 
the  defendant  and  his  wife,  and  the  survivor  of  them,  a  yearly 
sum  equal  to  1  3d  of  the  profits  arising  by  sale  oft  he  said  medicine. 
That  by  another  indenture  under  seal,  of  the  12th  of  January  2rf  Indenture 
1805,  between  the  said  J.  B.  Farkas  and  the  plaintiff,  re-  jant  ls^{m 
citing  the  indenture  of  the  28th  of  May  180 J,  and  that  the 
plaintiff  had  agreed  with  Farkas  for  the  absolute  purchase  of 
his  future  interest  under  it ;  Farkas,  for  the  considerations 
therein  mentioned,  bargained,  sold,  assigned,  transferred,  and 
set  over  to  the  plaintiffthe  said  recipe,  &c.  and  copyright,  and 
all  his  right  and  interest  benefit,  property,  claim  and  demand 
whatsoever,  both  in  law  and  equity,  of  and  in  the  said  recipe, 
&c.  and  copyright,  and  all  his  interest  under  and  by  virtue 
of  the  indenture  of  the  28th  of  May  1801,  or  the  said  articles 
of  agreement,  to  hold  the  premises  and  the  whole  produce  and 
profits  thereof  unto  the  plaintiff,  in  like  manner  to  all  intents      T  65  ] 
and  purposes  as  he  (Farkas)  might  have  prepared,  sold,  re- 
ceived, and  taken  the  same,  had  those  presents  never  been 
made;  and  subject  to  the  covenant  in  the  indenture  of  May 
1801,  and  particularly  to  the  payment  of  the  one-third  share 
of  the  profits  thereby  reserved  to  the  defendant,  &c.     That  sd  Indenture, 
by  another  indenture  under  seal,  made  the  2d  oiJuly  1805,  0{%Qb 
between  the  plaintilTand  the  defendant,  reciting  the  former  in- 
denturesof  assignment  and  articles  ofagreeraent;  and  reciting 
that  the  plaintiff  had  agreed  with  the  defendant  for  the  abso- 
lute purchase  of  all  the  right,  share  and  interest  of  the  defendant 
as  well  of,  in,  and  to  the  said  medicine,  as  of,  in,  and  to  the  said 
third  part  or  share,  or  other  part  or  share  of  all  the  said  profits 
arising  by  sale  of  the  said  medicine  so  reserved  and  made  pay- 
able to  the  defendant,  his  executors,  &c.  during  the  lives  of 
him  and  his  wife,  and  the  survivorof  them,  under  the  said  in- 
denture of  assignment,  or  otherwise  howsoever;  as  well  such 
share  of  the  said  profits  as  bad  been  already  received  by  the 
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plaintiff,  as  of  all  future  profits  that  should  arise  from  the  said 
medicine, for 300/. :  it  was  witnessed  that  for  theconsiderations 
therein  mentioned  the  defendant  bargained,  sold,  assigned, 
transferred,  and  set  over  to  the  plaintiff  all  that  l-Sdpart  or 
share,  and  all  oiher  part,  or  share,  or  proportions,  right,  title,  in- 
ter est, claim  or  demand  whatsoever  of  the  defendant  to  thesaidme~ 
dicine  ;  or  in  or  to  the  profits  that  had  arisen  or  been  received,  or 
that  should  arise  by  the  sale  of  the  said  medicine,  under  the  inden- 
ture of  the  28lh  of  May  1801,  or  of  the  articles  of  agreement  of 
the  19th  of  June  1800,  or  otherwise  howsoever  ;  to  hold  to  the 
plaintiflV/z  like  manner  as  the  defendant  might  have  done  if  these 
presents  hadnot  been  made.  And  it  was  further  witnessed  that 
for  the  consideration  aforesaid  the  defendant  released  and  dis- 
charged the  plaintiff  from  all  sums  which  thedefendant,  hisex- 
ecutors,  &c.  should  be  entitled  to  receive  from  the  plaintiff  on 
account  of  the  profits  arising  from  the  sale  of  the  said  medicine, 
and  from  all  covenantsand  agreements  contained  in  the  indent- 
ure of  the  28th  of  May  1801, or  in  the  articles  of  agreement  of 
the  19th  of  June  1800.  And  thedefendant  also  covenanted  to 
the  plaintiff  that  he  had  good  right  and  full  power  to  sell  the  said 
part  or  share  of  him  (the  defendant)  in  or  to  the  said  medicine, 
and  the  profits  arising  from  the  sale  thereof,  for  the  use  and 
benefit  of  the  plaintiff;  and  that  it  should  be  lawful  for  the 
plaintiff,/rom  time  to  time  and  at  all  times  thereafter,  to  pre- 
pare, compound,  or  make  the  said  lozenges  or  medicines,  and 
to  sell  the  same  in  the  name  of  the  defendant,  and  to  receive  the 
profits  arising  from  the  sale  thereof  for  his  (the  plaintiff's)  sole 
use  and  benefit.  The  defendant  also  covenanted  that  he,  his 
executors,  &c.  should  and  would,  from  time  to  time  and  at  all 
times  thereafter,  upon  tlie  reasonable  request  and  at  the  charge 
of  the  plaintiff,  his  executors,  &c.  make,  do,  and  execute  all 
such  further  acts,  deeds,  matters  and  things  whatsoever,  for 
the  further,  better,  more  perfectly  and  absolutely  assigning  and 
assuring  to  the  plaintiff  the  said  medicine  and  copyright,  and 
all  the  profits  arising  from  the  sale  thereof 'respectively,  and  all 
other  the  premises  thereby  assigned  or  intended  so  to  be,  as  by 
the  plaintiff,  his  executors,  &c.  should  be  reasonably  devised, 
or  advised  and  requested.  The  plaintiff  then  assigned  the  fol- 
lowing breaches ;  1st,  that  after  making  the  several  indentures, 
viz.  on  1st  of  June  1809,  and  at  other  times  the  defendant  pre- 
pared, uttered,  and  sold  divers  of  the  said  lozenges,  and  was 
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engaged  with  other  persons  in  preparing  and  selling  divers        1810. 
quantities  of  the  said  lozenges,  for  his  own  profit  and  advan*         ~" 
tage,  contrary  to  the  force,  form,  and  effect  of  the  said  in-        again»t 
denture  of  the  28th  of  May  1801,  *and  of  his  covenants  with       Skmatb. 
Farkas  and  his  assigns  as  aforesaid.    2d,    That  the  defendant       *[  68  ] 
prepared,  uttered,  and  sold  divers  of  the  said  lozenges,  and 
was  also  engaged   with  other  persons  in  preparing  and 
selling  divers  quantities  of  the  said  lozenges,  for  his  own 
profit  and  advantage,  contrary  to  the  indenture  of  the  2d  of 
July  1805,  and  to  his  said  covenant  with  the  plaintiff.     3d, 
That  the  defendant  printed  and  published  for  his  own  benefit 
and  profit  a  new  edition  of  the  treatise  ;    contrary  to  the  in- 
denture of  the  28th  of  May  1801,  and  to  his  covenant  therein 
made  as  aforesaid.     4th,  That  the  defendant  was  concerned 
in   making  and  vending  a  certain   medicine  of  a  similar     , 
efficacy  and  quality,  so  as  greatly  to  injure  the  sale  of  the 
6aid  lozenges  and  medicine,  and  thereby  injured  the  sale  of 
the  said  lozenges  or  medicine  by  the  plaintiff;    contrary  to 
the  indenture  of  the  28th  of  May  1801,  and  the  defendant's 
covenant  therein  made  as  aforesaid.     And  so  concluded  to 
the  plaintiff's  damage  of  5000/.     To  this  declaration  the  de- 
fendant demurred  generally. 

Richardson,  in  support  of  the  demurrer,  as  to  the  first 
breach,  objected  that  there  was  no  privity  of  contract  be- 
tween these  parties :  the  breach  complained  of  is  of  a 
covenant  made  by  the  defendant,  not  with  the  plaintiff,  but 
with  Farkas  :  and  it  is  a  mere  personal  covenant,  in  which 
the  plaintiff,  as  assignee,  can  acquire  no  privity,  and  which 
he  cannot  enforce  by  action  in  a  court  of  law.  It  is  an 
attempt  to  make  a  personal  covenant  run  with  a  chattel  or 
chose  in  action,  in  like  manner  as  covenants  touching  the 
realty  are  sometimes  held  to  run  with  the  land  and  to  bind 
the  assignee.  The  only  question  can  be,  whether  the  last 
indenture  of  agreement,  of  the  2d  of  July  1805,  between 
these  parties,  can  so  far  embody  and  adopt  the  former  [  69  ] 
covenants  between  the  defendant  and  Farkas,  as  to  sustain 
the  breaches  thereof  alleged  by  the  plaintiff  in  this  action 
against  the  defendant :  but  the  covenants  are  altogether 
distinct :  the  last  indenture  only  relates  to  the  one-third 
share  thereby  conveyed ;  and  the  breaches  (except  the  2d) 
are  all  assigned  upon  the  covenants   with  Farkas.     The 

object 
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1810.        object  of  the  last  indenture  was  merely  to  buy  up  and  redeem 
„  the  annuities  payable  out  of  the  proceeds  of  the  medicine  to 

against       *ne  defendant  and  fiis  wife.     \J$ayley,  J.  observed,  that  the 
Senate.        covenant  for  further  assurance  had  a  larger  scope  than  that, 
and  indicated  a  more  general  intent.]     The  indenture  how- 
ever only  assigns  the  one-third  share,  fyc.;   that  which  had 
been  before  reserved  to  the  defendant :    and  that  appears 
more  plainly  by  the  habendum.     But  supposing  that  by  this 
assignment  a  good  interest  in  the  subject-matter  were  con- 
veyed to  the  plaintiff,  the  purchaser,  and  he  thereby  acquired 
a  property  in  it,  the  law  would  give  him  the  ordinary  re- 
medies against  a  wrong-doer  who  invaded  that  property, 
without  the  necessity  of  transferring  by  implication  the  co- 
venants between  the  defendant  and  Farkas   into   the  in- 
denture of  July  1805,  between  the  present  parties.     It  is 
not  every  wrongful  act  upon  the  subject-matter  of  a  cove- 
nant which  will  enable  even  the  covenantee  to  sue  upon  the 
covenant ;    but  it  must  be  something  which  goes  in  dero- 
gation of  the'whole  right  of  enjoyment.     As  where  one  co- 
venants for  quiet  enjoyment ;    if  he  himself  enter  and  oust 
the  grantor ;  that  is  an  express  breach  of  his  covenant :   but 
if  he  only  commit  a  mere  casual  trespass  upon  the  land,  the 
law  leaves  the  grantee  to  protect  his  property  by  the  ordi- 
nary remedy  of  trespass.     So  if  a  ship  were  sold  by  bill  of 
sale  under  seal,  and  afterwards  the  vendor  commit  any  act 
[  70  ]        of  trespass  upon  the  ship,  or  if  he  even  took  wrongful  pos- 
session of  it,  the  law  would  not  raise  an  implied  covenant 
by  the  vendor  out  of  the  contract  of  sale  for  the  quiet  enjoy- 
ment of  the  vendee,  in  order  to  afford  him  redress;  because  the 
ordinary  remedies  of  trespass  and  trover  would  be  sufficient 
to  protect  his  property.     As  to  the  second  breach,  which 
alone  is  assigned  upon  the  defendant's  covenant  with  the 
plaintiff  in  the  indenture  of  July  1805  ;    he  objected  that 
there  was  no  covenant  set  out  in  the  declaration  from  that 
indenture  to  which  that  breach  could  be  referred.     The  two 
covenants  set  out  from  it  are,  first,  a  covenant  of  title  in  the  de- 
fendant, and  of  permission  to  the  plaintiff  to  use  the  defend- 
ant's name  in  making,  &c.  the  medicines  for  his  sole  profit, 
and  next  a  covenant  for  further  assurance  :    but  there  is  no 
covenant  that  the  defendant  shall  not  sell,  &c.  the  medi- 
cines ;  on  which  that  breach  is  founded. 

Teddy, 
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Taddy,  for  the  plaintiff,  said  that  he  did  not  mean  to  con-        1810. 
tend  that  covenants  might  be  annexed  to  and  run  with  a  per-         ■ 
sonal  chattel,  the  same  as  with  the  realty;  but  looking  to  the       azainti 
indenture  of  July  1805  between  these  parties,  it  was  mani-       St 
festly  their  intent  that  the  defendant  should  no  longer  have 
any  share  of  this  medicine  as  he  had  before;  but  that  he  was 
to  convey  and  assure  his  whole  right  and  interest  therein  to 
the  plaintiff:  and  that  intent,  if  it  can  be  collected  from  the 
words,  must  govern  ;    and  wb,ere  the  words  are  ambiguous, 
they  must  be  taken  most  strongly  against  the  covenantor. 
The  situation  of  the  parties,  as  it  appears  upon  this  record, 
at  the  time  when  the  deed  of  July  1805  was  executed,  serves  * 

to  explain  their  intent  in  that  deed.  The  defendant  having 
been  originally  the  owner  of  a  certain  medicine,  with  the 
secret  of  preparing,  and  the  sole  power  of  vending  it,  by  the 
first  deed  of  May  1S0I,  transferred  all  his  right,  interest,  L  '  *  J 
and  property  in  the  exclusive  preparation  and  sale  of  it,  to 
Farkas,  reserving  one-third  of  the  yearly  profits.  By  the 
second  deed  of  January  1805,  Farkas  assigned  all  his  right, 
interest,  and  property  in  the  medicine  to  the  plaintiff.  Then, 
by  the  third  deed,  which  recites  the  two  former  deeds,  and 
that  the  plaintiff  had  agreed  with  the  defendant  for  the  ab- 
solute purchase  of  all  the  defendant's  right,  share,  and  in- 
terest, as  well  of  in,  and  to  the  said  medicine,  as  of  in,  and 
to  the  said  third  part,  SfC;  the  defendant  bargains,  sells,  and 
assigns  all  that  one-third  part,  and  all  other  part  or  share,  or  pro- 
portions, right,  title,  interest,  claim,  or  demand  whatsoever  of 
the  defendant,  to  the  said  medicine,  SfC.  ;  and  of  the  profits, 
&c,  under  the  indenture  of  the  28th  of  May  1801,  or  other- 
wise  howsoever.  And  then  there  is  a  covenant  that  it  should 
be  lawful  for  the  plaintiff  at  all  limes  hereafter  to  prepare  the 
said  medicines,  and  to  sell  the  same  in  the  name  of  the  defendant, 
and  receive  the  profits  to  the  plaintiff's  sole  use.  These  words, 
and  the  whole  scope  of  the  last  deed,  shew  a  manifest  in- 
tention in  the  defendant  to  bind  himself  to  the  plaintiff  by 
the  words  of  the  first  covenant;  and  therefore  his  preparing 
and  selling  the  lozenges  for  his  own  profit,  contrary  to  his 
express  covenant  made  with  Farkas  in  the  indenture  of  May 
lbUJ,  is  a  breach  in  substance  and  effect,  though  not  in  ex- 
press words  of  his  covenant  with  the  plaintiff  in  the  deed  of 
July  1805.    In  Browning  v.  Wright  (a),  Lord  Eldon,  re- 

(«)  %Boi.  H  PuU.  25. 
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ferringto  the  case  of  Johnson  v.  Proctor  (6),  said  that  it  pro- 
ceeded on  the  principle  that  the  covenant  was  to  be  construed 
♦according  to  the  intention  of  the  parties.  "That  the  grantor 
"  having  stated  in  the  recital,  that  he  was  interested  in  the 
"  whole  of  the  premises,  when  in  fact  he  was  interested  in  a 
"  moiety  only,  the  Court  would  not  permit  him  to  contend 
*  that  a  covenant  for  quiet  enjoyment,  notwithstanding  any 
"  act  done  by  him,  was  satisfied  by  a  compliance  with  the 
"  mere  words  of  that  covenant,  in  a  case  where  the  grantee 
"  had  suffered  eviction,  not  in  consequence  of  any  act  done 
"  by  the  grantor,  but  in  consequence  of  the  badness  of  his 
M  title.  The  recital  itself  amounted  to  a  warranty."  He 
also  referred  to  2  Rol.  Abr.  247.  /.  50.,  and  Cossens  v. 
Cossens,  Willes,  25.  as  instances  of  construction  of  words  in 
the  condition  of  a  bond  according  to  the  intent  of  the  par- 
ties, beyond  the  mere  force  of  the  words  themselves  :  and 
then  observed,  that  the  word  dedi  (a)  had  been  held  to  be  a 
warranty  in  the  case  of  a  freehold  or  inheritance;  and  that 
concessi  (b)  raises  an  implied  covenant  in  the  case  of  a 
chattel  interest.  [Lord  Ellenboroagh  C.  J.  observed  that 
the  argument  of  the  defendant's  counsel  went  further ;  that 
the  defendant  having  conveyed  all  interest  in  the  subject- 
matter  out  of  himself,  the  plaintiff  had  no  remedy  on  the  co- 
venant, but  only  the  same  remedy  as  against  any  wrong-doer. 
That  if  one  sold  and  covenanted  to  another  an  estate  with 
the  common  covenants,  and  afterwards  went  on  it  to  sport, 
the  purchaser  could  not  maintain  covenant.]  That  would 
be  no  assertion  of  right  and  title  in  the  vendor,  but  a  mere 
wrongful  act :  but  here  the  act  done  is  an  assertion  of  right 
and  title,  as  much  as  the  nature  of  the  thing  will  admit  of. 
It  would  be  nugatory  to  suppose  that  the  defendant  meant 
to  protect  the  plaintiff  against  the  acts  of  other  persons  who 
did  not  know  the  secret  of  the  medicine,  and  not  against  him- 
self who  was  privy  to  it.  By  the  last  deed  the  defendant 
gives  the  privilege  in  terms  of  using  his  name  to  the  plaintiff 
for  this  purpose,  and  by  that  covenant  precludes  himself 
from  using  his  own  name  for  the  same  purpose.  Then  he 
adverted  to  the  third  breach,  for  printing  and  publishing  the 
treatise,  the  copyright  of  which  was  assigned  :  and  urged 
that  by  the  stat.  8  Ann.  c.  19.  which  vests  the  property  of 

(h)  Yelv.  175.  and  2  Brownl.  212. 

(a)  JVolei"  case,  4  Rep.  80  b.  (ft)  Vide  Spencer' »  case,  5  Rep.  18. 

books 


in  the  Fifty-first  Year  of  GEORGE  III.  73 


books  in  the  authors  for  14  years,  and  enables  them  to  assign,        1810. 

the  covenant  would  run  with  the  assignment.     [But  Bay~        

ley  J.  observed  that  the  exclusive  right  of  publication  was       aatn*t 
limited  by  that  act  to  14  years  ;    and  it  did  not  appear  that       Sen  at*. 
the  period  was  not  expired  ;  therefore  the  case  could  not  be 
brought  within  that  statute.] 

Richardson^xn  reply,  maintained  that  the  recital  of  thedeed 
of  July  1805  did  not  support  the  argument  as  to  the  further 
intent  of  the  defendant  to  assign  and  assure  to  the  plaintiff 
the  whole  of  the  medicine  beyond  the  one-third  of  the  pro- 
fits which  remained  in  him  to  convey,  and  which  alone  the 
words  of  assignment  and  of  the  habendum  purported  to 
convey  ;  and  therefore  the  cases  cited  did  not  apply.  Even 
a  covenant  for  quiet  enjoyment,  he  contended,  would  not 
go  the  length  of  the  plaintiff's  argument ;  for  that  would 
only  defend  the  covenantee  against  entries  or  assertions  of 
title  :  and  the  implied  covenants  arising  out  of  the  words 
dedi  et  concessi  could  not  go  further  :  they  would  bind  the 
party  as  to  what  he  had  to  grant,  but  would  not  bind  him 
against  future  wrongful  acts.  [Lord  Ellenborough,  C.  J. 
wished  that  the  cases  upon  the  extent  and  meaning  of  those 
words  had  been  further  investigated,  for  the  purpose  of  see- 
ing whether  they  did  not  extend  to  protect  not  only  the  pre- 
sent title,  but  the  future  enjoyment  of  the  grantee  from  the  r  74  ] 
wrongful  acts  of  the  grantor  (a).]  Even  if  the  cases  go 
that  length,  still  the  breach  must  be  founded  upon  an  as- 
sertion of  title  ;  otherwise  the  party  trespassing  is  no  more 
than  a  mere  wrong-doer,  against  whom  the  other  has  his  or- 
dinary remedy.  [  Taddy  observed  that  the  first  breach  charged 
not  only  that  the  defendant  himself  prepared  and  sold  the 
medicines,  but  engaged  with  others  in  doing  so  for  his  own 
profit ;  which  was  more  than  a  casual  wrongful  act.  The 
Court  said  they  were  aware  of  that ;  and  the  same  was  al- 
leged in  other  breaches.] 

Lord  Ellenborough,  C.  J.  The  same  sense  is  to  be 
put  upon  the  words  of  a  contract  in  an  instrument  under  seal 
as  would  be  put  upon  the  same  words  in  any  instrument  not 
under  seal ;  for  the  same  intention  must  be  collected  from 
the  same  words  of  a  contract  in  writing,  whether  with  or 

(a)  Vide  Co.  Lit.  384.  which  collects  many  of  the  authorities  on  the 
subject. 

without 
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without  a  seal.  Now  here  the  proprietor  of  a  medicine  having 
before  conveyed  all  his  right  and  interest,  in  the  making  and 
vending  it,  to  another;  reserving  to  himself  one-third  of  the 
profits  for  the  lives  of  himself  and  his  wife,  and  the  survivor 
of  them  ;  which  other  person  had  assigned  all  his  interest  in 
it  to  the  plaintiff;  by  a  subsequent  deed  not  only  releases  his 
interest  in  the  remaining  third  part,  but  bargains,  sells,  and 
assigns  to  the  plaintiff  that  third  part,  "and  all  other  part  or 
"  share,  or  proportions,  right,  title,  interest,  claim  or  demand 
u  whatsoever  of  him,  the  defendant,  to  the  said  medicine,  &c." 
Then  having  sold  and  assigned  the  medicine,  by  words  com- 
petent to  convey  the  whole  property  in  it,  as  he  has  done  by 
this  deed,  when  he  is  afterwards  concerned  with  others  in  the 
making  and  vending,  on  his  own  account,  of  the  same  medi- 
cine, is  not  that  a  manifest  breach  of  his  covenant?     How 
can  he  be  said  to  have  conveyed  all  his  right,  title,  and  in- 
terest in  the  subject-matter,  if  he  retain  the  making  and  vend- 
ing and  the  profits  arising  from  the  sale  of  any  part  of  it?   It 
is  in  manifest  contravention  of  his  contract  for  the  sale  of  the 
whole.     1  do  not  think  therefore  that  we  need  look  any  fur- 
ther into  the  cases  which  have  been  adverted  to.     In  mo6t  of 
them  I  presume  that  the  covenants  would  be  found  to  apply 
to  real  property,  and  to  turn  upon  particular  words,  which 
may  not  so  aptly  apply  to  this  case  :  but  here  it  is  sufficient 
to  say  that  the  defendant's  making  and  selling  and  retaining 
for  his  own  benefit  the  profits  of  that  in  which  he  purported 
to  convey  all  his  right,  title,  and  interest  to  the  plaintiff,  is 
against  the  true  meaning  and  effect  of  his  covenant.     When 
1  first  looked  at  the  case,  I  own  my  opinion  leaned  the  other 
way ;  but  on  further  consideration  I  think  the  plaintiff  is  en- 
titled to  judgment  on  the  ground  I  have  stated. 

Grose,  J.  There  appears  in  the  deed  a  manifest  intention 
of  the  one  party  to  sell  the  whole  of  his  interest  in  the  mak- 
ing and  vending  of  this  medicine,  and  of  the  other  to  purchase 
the  whole  interest  in  it.  When  therefore  the  defendant 
bargains,  sells,  and  assigns  to  the  plaintiff  all  his  third  part, 
and  all  other  part,  &c.  right,  title,  interest,  claim,  or  demand 
whatsoever  in  the  past  or  future  profits  of  the  medicine, 
under  the  indenture  of  May  1801,  &c,  or  otherwise  how- 
soever ;  what  else  could  he  have  meant  but  that  the  vendee 
should  hare  the  sole  property  and  vending  of  the  medicine  ? 

It 
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It  amounts  to  a  covenant  that  the  whole  of  the  thing  bar-        1810. 

gained  and  sold  should  be  the  exclusive  property  of  the  ven-        

doe :  the  breach  therefore  of  that  covenant  is  well  assigned. 

a  agatnst 

Lie  Bi,anc,J.  Thequestion  arises  upon  the  last  deed;  and       Sena.t*. 
though  there  had  been  no  other  deed  than  that,  1  should  have 
thought  that  the  words  of  it  which  have  been  referred  to 
would  have  amounted  to  an  implied  covenant  on  the  part  of 
the  defendant  to  convey  to  the  plaintiff  the  sole  vending  and 
profits  of  the  medicine:  but  the  argument  is  very  strongly 
fortified  by  the  reference  to  the  former  deeds,  in  the  first  of 
which  the  defendant  had  used  the  strongest  terms  of  convey- 
once  as  to  the  future  right  of  making  and  vending  of  the  me- 
dicine.    The  last  deed  recites  the  two  former,  by  the  first  of 
which  it  appears  that  the  defendant  had  parted  with  all  his 
future  interest  and  property  in  making  and  vending  the  me- 
dicine to  one  Farkas,  who  thereby  covenanted  to  pay  the  de- 
fendant, during  the  lives  of  him  anthhis  wife,  and  the  survivor, 
one-third  of  the  profits  ;   and  by  the  second  deed  it  appears 
that  Farkas  had  assigned  all  his  interest  and  property  in  the 
medicine  under  the  first  deed  to  the  plaintiff*;  subject  to  the 
yearly  payments  of  one-third  of  the  profits  to  the  defendant 
and  his  wife  ;  and  then  the  third  deed  proceeds  further  to  re- 
cite "  that  the  plaintiff  had  agreed  with  the  defendant  for  the 
"  absolute  purchase  of  all  the  right,  share,  and  interest  of  the 
11  defendant"  not  only  in  the  one-third  of  the  profits  reserved 
to  him  by  the  first  deed,  but  "  as  well  of  in,  and  to  the  said 
"  medicine,  as  of,  in,  and  to  the  said  third  part,  &c."  So  much 
for  the  recital.     And  then  the  defendant  proceeds  to  convey 
to  the  plaintiff,   not  only  his  one-third  part,  but  "  all  other 
"  part,  &c,  right,  title,  interest,  claim,  or  demand  whatso-       [  77  ] 
K  ever  to  the  said  medicine,  &c."     And  that  brings  it  to  the 
question,  whether,  when  it  appears  that  the  defendant  had 
agreed  to  part  with  his  whole  interest  in  the  medicines,  and 
he  does  convey  in  terms  large  enough  to  cover  his  whole  in- 
terest, the  law  will  not  imply  a  covenant  that  he  shall  not 
himself  vend  that  for  his  own  profit  which  he  had  agreed  to 
sell  and  had  sold  to  another  ?     And  it  appears  to  me  that 
the  breach  assigned  against  him  in  that  respect  is  not  like  a 
mere  tort  committed  by  a  stranger ;  but  is  a  breach  of  that 
right  which  he  had  conveyed  to  another.    He  has  done  that 

which 
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1810.  which  is  the  exercise  of  an  assumed  right  over  a  subject-mat- 
ter which  he  had  before  covenanted  to  convey  and  had  con- 
veyed to  the  plaintiff:  and  I  also  think  that  the  manner  in 
which  that  breach  is  assigned  is  not  merely  as  in  the  case  of 
a  tort  by  a  stranger,  but  as  of  a  right  conveyed  to  the  plain- 
tiff by  the  deed  of  the  defendant. 

Bayley,  J.     The  Court  do  not  say  that  all  the  breaches 
assigned  may  be  sustained;  but  it  is  sufficient  to  entitle  the 
plaintiff  to  judgment  if  any  one  of  them  be  rightly  assigned  : 
and  I  agree  with  the  Court  that  on   the  second  breach  the 
plaintiff  is  entitled  to  judgment.    A  covenant  is  nothing  more 
than  an  agreement,  in  construing  which  we  have  only  to  look 
to  the  fair  meaning  of  the  parties  to  it :  and  if  the  agreement 
were  in  substance  and  effect  that  the  defendant  would  sell 
and  assign  to  the  plaintiff  the  sole  right  of  making  and  vend- 
ing the  medicine  for  his  profit,  and  that  the  defendant  would 
not  interfere  with  him  in  making  and  vending  it ;  that  raises 
an  implied  covenant  on  the  part  of  the  defendant  that  he 
would  not  make  and  vend  it ;  and  if  he  do  afterwards  make 
and  vend  it,  it  is  a  breach  of  that  implied  covenant.     Now 
[  78  ]       here,  by  the  deed  of  July  1805,  the  defendant  recites  that  the 
plaintiff  had  agreed  with  him  for  the  absolute  purchase  of  all 
his  right,  share,  and  interest,  as  well  in  the  said  medicine,  as 
in  the  said  third  part  of  the  profits  which  had  been  before  re- 
served to  him  ;  and  then  he  proceeds  to  sell  and  assign  to  the 
plaintiff  all  that  third  part,  and  all  other  right,  title,  and  in- 
terest, in  the  medicine  ;  and  using  other  general  words,  which 
would  be  sufficient  to  convey  the  other  two  thirds,  if  the  first 
set  of  words  were  not  sufficient.     But  it  does  not  even  rest 
there  ;  for  there  follows  a  covenant  by  the  defendant,  that  it 
should  be  lawful  for  the  plaintiff  at  all  times  thereafter  to 
prepare  ana*   sell  the  said  medicines  in  the  name  of  the  de- 
fendant, and  to  receive  the  profits  thereof  for  the  plaintiff's 
sole  use;  andanother  covenant  for  further  assurance,  that  the 
defendant  would  upon  request  do  and  execute  all  such  fur- 
ther acts  and  deeds  as  should  be  advised  for  the,  more  perfect 
and  absolute  assigning  and  assuring  to  the  plaintiff  the  said 
medicine  and  copyright,  and  all  the  profits  arising  from  the 
sale  thereof.     It  appears  therefore  by  the  language  of  the 
third  deed  alone,  that  the  defendant  contracted  with  the 
plaintiff  that  he  should  have  the  sole  exercise  of  the  right  of 
1  making 
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making  and  selling  these  medicines  for  his  own  benefit :  and        1810. 

then  the  question  is  whether  the  conduct  of  the  defendant  in         

interfering-  with  that  riiiht  which  he  had  before  conveyed  to        Seddow 

°Mt  '  J  agairut 

the  plaintiff  be  not  a  breach  of  his  covenant.    As  in  Pomfret       Senate. 

v.Ricrofl  («)  Twysden.  J.  (who  differed  from  the  rest  of  the 
Court  upon  the  case  in  judgment)  agreed  that  the  grant  of  a 
water-course  implies  a  covenant  by  the  grantor  not  to  disturb 
by  any  act  of  his  own  the  grantee  in  the  enjoyment  of  it;  and 
therefore  that  a  subsequent  act  of  disturbance  by  the  grantor 
in  stopping  the  water-course  would  give  the  grantee  an  ac-  [  79  J 
tion  of  covenant  against  him.  And  if  one  make  a  lease  of  a 
house  and  estovers,  and  afterwards  cut  down  all  the  wood 
out  of  which  the  estovers  were  (o  be  taken,  the  lessee  shall 
have  his  remedy  by  action  of  covenant  against  him  ;  it  being  a 
misfeazance  in  him  to  annul  or  avoid  his  own  grant.  So  in 
Russel  v.  Gulwel  (b),  it  was  agreed  that  if  one  make  a  lease 
of  lands,  reserving  a  right  of  way,  or  common,  or  other  pro- 
fit a  prender  ;  if  the  lessee  disturb  him  in  the  enjoyment  of 
the  way,  &c.  covenant  will  lie  for  such  disturbance.  To 
apply  the  same  principle  to  the  present  case  :  the  defendant 
assigns  by  deed  all  his  right,  title,  and  interest  in  the  making 
and  vending  of  a  certain  medicine  to  the  plaintiff;  and  after- 
wards he  disturbs  him  in  the  enjoyment  of  it  by  making  and 
selling  it  on  his  own  account :  that  therefore  is  in  breach  of 
his  covenant. 

Lord  Ellenborough,  C.J.  afterwards  observed  that  no 
argument  could  be  drawn  from  the  opinion  delivered  by  the 
Court  to  authorize  the  extensionof  the  doctrine  to  the  wrong- 
ful act  of  a  stranger  :  but  they  considered  the  breach  com- 
mitted by  the  defendant  as  the  retention  and  exercise  of  a 
right  by  him,  the  original  proprietor,  over  the  medicine 
which  he  had  conveyed  to  the  plaintiff. 

Judgment  for  the  Plaintiff 
on  the  second  breach. 

(d)  1  Ssund.  322.  (b)  Cro.  EH*.  657. 
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Friday,  LoVE  against  Pares. 

JVov.  20th. 
A  covenant  in  fTTlHE  plaintiff  declared  against  the  defendant  in  covenant 

of  leased"'6  -*~  UP0n  an  indenture  of  lease>  dated  the  SOth  of  MaV 
21  yearsfrora  1786,  and  made  between  O.  Bowles  and  J.  Luck:  whereby 

Michaelmas     Bowles,  for  the  considerations  therein   mentioned,  demised 

that  Ihe  te-  \  .  .      ' 

nant  should     to  .LwcA:  certain  lands;  habendum  to  Luck,  his  executors, 

not,  during      administrators.and  assiarns.for  twenty  one  years  fromMichael- 

the  terra,  cut  /,  *   A  3  .  '  ,  .  •  .    •     ■ 

down  any  of    mas  then  next,  at  a  certain  rent ;  by  which  indenture  it  was 

thecoppiceo/  covenanted  that  Luck,  his  executors,  &c.  should  not  at  any 
vears'  growth  ^me  durmrt  the  term  cut  down  any  of  the  coppice  or  under- 
or  at  any  un-  wood,  which  at  the  time  of  making  the  said  indenture  were, 
time'of the  or  dur'n»  the  term  should  be,  standing  or  growing  upon  the 
year:  but  at     demised  premises  of  less  than  ten  years'  growth,  or  at  any  un- 

thcendojthe  seasonable  time  in  the  year,  or  in  any  unhu^bandlike  man- 

term  the  land-  •       •  /.     •  T»  • 

lord  agreed  to  ner«     But  at  the  expiration  of  the  term,   Bowles,  his  heirs, 

pay  to  the  te-  &c#  agreed  to  pay  Luck,  his  executors,  &c.  the  value  of  all 

of  all  such       such  gvowih  of  coppice  and  underwood  as  should  be  then 

growth  of        standing  and  growing;  the  same  to  be  valued  within  two 

Should  be' then  montns  of  the  expiration  of  the  term  by  two  appraisers,  one 

ttandingand    to  be  chosen  by  each  party.     The  declaration  then  stated 

feMacc  ni!  tna*  Luck  entered  on  the  premises,  and  died  possessed  on 

ing  to  its         the  13th  of  Jan.  1792,  having  made  J.  Garner  his  executor, 

[  81  ]       who  entered  and  was  possessed  for  the  residue  of  the  term: 

grammatical   an(j  ^j.  whiie  Garner  was  so  possessed,  viz.  on  the  27th  of 

construction  ....  „ 

(uncontrolled  Nov.  1793,  a  writ  of  fieri  facias  issued  out  of  B.  R.  to  the  she- 

by  any  other  r\ffofKent  to  levy  a  debt  of  2000/.  and  costs  recovered  against 
part  of  the         _,  -    *  ,       ~,     rT.,,       .         .  „     ,.  , 

instrument      Garner  as  such  executor  by  1.  llilder,  by  virtue  of  which 

shewingadif.  the  said  indenture  of  lease  was  duly  taken  in  execution,  and 
to^bmd'the1     6°^d  *°  the  plaintiff  for  3iOL;  and  by  an  indorsement  duly 

landlord,  to  made  thereon,  attested,  &c.  and  sealed  with  the  seal  of  office 
whom  the 

words  of  the  covenant  were  to  be  attributed,  to  pay  the  tenant  for  the  value  of  all  the 
coppice  of  less  than  ten  years'  growth  left  standing  on  the  demised  premises  at  the  end 
of  Ihc  term  ;  though  no  special  consideration  appeared  on  the  face  of  the  deed  for  the 
landlord's  agreeing  to  make  a  compensation  to  the  tenant  for  the  value  of  such  part  of 
the  coppice,  which  the  tenant  was  not  entitled  to  cut.  One  Judge,  who  dissented, 
thought  that  the  words  "  such  growth"  referred  to  a  growth  of  ten  years,  though  inac- 
curately expressed  ;  founded  on  a  strong  presumption  of  the  meaning  of  the  parties  as 
gathered  from  the  restriction  on  the  tenant  not  to  cut  coppice  of  less  than  ten  years' 
growth,  and  to  the  period  of  the  year  when  the  tenancy  would  end ;  which  was  before  the 
cutting  season,  but  after  a  portion  of  the  coppice  would  be  of  ten  years'  growth. 

of 
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of  the  said  sheriff,  was  by  him  duly  bargained,  sold,  and         1810. 

assigned  to  the  plaintifTin  consideration  of  320/.  paid  by  him :        

by  virtue  of  which  assignment  the  plaintiff  entered  and  was       aeaUat 
possessed  for  the  residue  of  the  term  :  and  that  while  he  was  so        I'akk*. 
pogsessed  the  reversion  of  the  premises  expectant  on  the  de- 
termination of  the  said  term  legally  came  to  and  vested  by 
assignment  in  the  defendant.    And  then  it  proceeded  to  allege 
that,  at  the  expiration  of  the  term  on  the  29th  of  September 
1807,  the  plaintiff  delivered  up  possession  of  the  premises  to 
the  defendant,  at  which  time  there  were  standing  and  growing 
thereon  100  acres  of  coppice  and  underwood  of  the  value  of 
500/.,  and  which  had  been  standing  and  growing  thereonybr 
less  than  ten  years  and  more  than  two  months  next  before  the 
expiration  of  the  said  term,  and  which  were  at  such  ex- 
piration of  the  term  left  by  the  plaintiff  standing  and  growing 
upon  the  demised  premises.     And  then  it  averred  that  the 
plaintiff  within  two  months  of  the  expiration  of  the  term  re- 
quested the  defendant  to  choose  an  appraiser  to  value  the  cop- 
pice and  underwood  on  his  part,  &c.  but  the  defendant  re- 
fused, &c.  and  discharged  the  plaintiff  from  choosing  one  on 
his  part,  and  had  not  at  any  time  paid  or  tendered  to  the 
plaintiff  the  value  of  the  said  coppice  and  underwood  ;  con- 
trary to  the  said  indenture,  &c.  to  the  plaintiff's  damage  of 
500/.     The  defendant,  after  craving  oyer  of  the  indenture, 
which  was  set  out  at  large,  but  which  did  not  appear  to  aid  the       f  gg  ] 
construction  of  the  covenant  in  question,  demurred  generally. 
Tindal,  in  support  of  the  demurrer,  contended  that  under 
the  covenant  stated,  the  landlord  was  only  bound  to  pay  the 
tenant  the  value  of  the  coppice  and  underwood  left  standing 
on  the  premises  at  the  end  of  the  term,  which  was  of  the 
growth  of  10  years  and  upwards.     The  tenant  had  no  right 
to  cut  any  of  less  growth ;  and  it  may  be  questioned  whether 
the  property  in  such  as  was  of  less  than  10  years'  growth 
passed  to  him  at  all ;    but  at  any  rate  the  sense  of  the  thing 
6peaks  the  true  intention  of  the  parties,  that  the  landlord 
only  agreed  to  make  the  tenant  a  compensation  for  that 
which  he  might  have  cut,  but  thought  proper  to  leave  for 
the  benefit  of  the  estate.     It  would  be  absurd  for  the  land- 
lord to  agree  to  pay  for  that  which  (he  tenant  had  no  right 
to  take  away  :    there  would  be  no  consideration  for  such  an 
agreement.     Such  would  have  been  the  situation  of  the  par- 
tie* 


82  CASES  in  MICHAELMAS  TERM, 

\ 


Lovt 

against 


1810.  ties  if  this  covenant  had  not  been  made  ;  for  the  custom  of 
the  country  regulates  the  cutting  of  coppice  at  certain  pe- 
riods of  growth  ;    and  this  will  guide  the  Court  in  the  con- 

Pares.  struction  of  the  covenant  according  to  the  intent  of  the  par- 
ties. The  parties  must  have  contemplated  that  the  tenant 
would  have  to  cut  two  growths  of  10  years  each  within  the 
21  years  for  which  the  term  was  granted  :  and  as  the  season 
for  cutting  is  after  Michaelmas ,  when  the  term  would  expire 
in  the  21st  year,  it  was  to  be  expected  that  the  tenant  would 
take  the  advantage  of  the  last  year's  growth  to  increase  the 
value  of  the  coppice  which  he  was  entitled  to  cut  at  the  end 
of  the  20th  year,  or  to  take  the  benefit  of  a  rising  market, 
and  also  to  observe  his  own  covenant  not  to  cut  at  an  un- 

r  83  1  seasonable  time  :  and  these  considerations  fairly  account  for 
the  undertaking  of  the  landlord  to  pay  the  value  of  any  cop- 
pice that  might  be  left  standing  on  the  premises  of  more 
than  10  years'  growth  ;  but  it  is  impossible  to  account  rea- 
sonably for  his  agreeing  to  pay  for  that  which  was  of  les9 
growth,  which  the  tenant  had  no  right  to  cut.  The  meaning 
of  the  word  such  (such  growth)  must  be  collected  from  the 
sense  of  the  whole  covenant  taken  together:  the  mere  words 
are  not  very  intelligible;  "  such  growth  of  coppice  as  should 
"  be  then  growing"  is  a  very  imperfect  and  incorrect  mode 
of  expression,  unless  construed  by  reference  to  the  preceding 
part  of  the  covenant  to  mean  such  coppice  of  10  years'  growth 
as  should  be  then  growing. 

Gurney  contra,  relied  upon  the  words  of  the  covenant  ac- 
cording to  their  plain  grammatical  construction.  The  landlord 
agrees  in  express  terms  u  at  the  expiration  of  the  term  to  pay 
"  to  his  tenant  the  value  of  all  such  growth  of  coppice  as  should 
"  be  then  standing  and  growing:"  the  only  growth  mentioned 
before  is  "  of  less  than  10  years'  growth  /'  it  must  therefore 
mean  that  he  was  to  pay  for  all  thecoppice  of  less  than  1 0  years' 
growth  left  standing  at  the  end  of  the  term,  and  cannot  by  any 
rule  of  construction  signify  a  growth  of  more  than  10  years. 
However  reasonable  therefore  the  case  supposed  by  the  defend- 
ant's counsel  may  be,  as  a  ground  for  construing  the  agreement 
as  he  does,  the  answer  is,  that  no  such  case  is  expressed,  or  can 
be  implied  from  the  words  of  the  covenant.  And  on  the  other 
hand,  it  may  as  well  be  supposed  that  as  the  landlord  would 
have  an  interest  in  encouraging  the  tenant  to  nurse  and  take 

care 
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rare  of  the  coppice,  so  that  it  might  he  in  the  best  state  of        JS10. 

growth  when  be  resumed  the  estate,  that  would  be  a  reason-         

able  *consideration  to  engage  him  to  pay  the  tenant  for  it  in        ,gain»t 
proportion.     He  also  observed,  that  the  plaintiff  was  put        Parbj. 
under  a  disadvantage  by  the  defendant  having  demurred      *L  84  ] 
instead  of  pleading  issuably  and  going  to  trial ;    for  then  it 
would  have  appeared  that  the  plaintiff  had  paid  the  pre- 
ceding tenant  for  every  thing  that  was  left  in  the  ground  by 
him  according  to  custom  ;  and  therefore  the  tenant  was  now 
entitled  to  stand  on  the  strict  words  of  the  covenant. 

Tindal  replied,  that  if  there  were  any  custom  which  could 
affect  the  construction  of  the  covenant,  the  plaintiff  might 
have  set  it  out,  and  the  demurrer  would  have  admitted  it. 

Lord  Ellenborough,C.  J.  This  case  turns  upon  the 
mere  grammatical  construction  of  the  words  of  the  covenant; 
for  no  argument  can  be  derived  from  the  body  of  the  lease 
to  assist  materially  in  giving  them  any  other  sense  :  and  if 
the  grammatical  construction  be  reasonably  clear,  I  must 
put  that  construction  upon  them,  though  I  cannot  readily 
conceive  why  the  landlord  should  agree  to  compensate  the 
tenant  for  that  which  he  would  have  been  entitled  to  without 
making  any  compensation.  1  am  led  to  believe  that  there 
may  have  been  some  ulterior  consideration  not  expressed  in 
the  lease  for  this  engagement  by  the  landlord ;  but  I  cannot 
look  to  that,  but  only,  as  my  predecessor  said  upon  another 
occasion,  to  the  four  corners  of  the  instrument,  in  order  to 
discover  the  intention  of  the  parties.  The  words  of  the  co^ 
venant  are — that  the  tenant  shall  not  at  any  time  during  the 
term  cut  down  any  of  the  coppice  growing  upon  the  pre- 
mises of  less  than  10  years'  growth,  or  at  any  unseasonable 
time  of  the  year,  or  in  an  unhusbandlike  manner  :  but  at  [  85  ] 
the  expiration  of  the  term  the  landlord  agrees  to  pay  the 
tenant  the  value  of  all  such  growth  of  coppice  as  should  be 
then  standing  and  growing.  Now  the  only  growth  before 
mentioned  is  a  growth  of  less  than  10  years ,  and  there 
is  nothing  else  to  which  the  word  such  can  refer.  Then  if 
the  words  of  the  covenant  be  plain,  they  must  have  their 
effect.  If  the  landlord  have  been  led  by  mistake  into  this 
covenant,  he  must  apply  to  a  court  of  equity  for  relief;  but 
I  have  no  other  guide  in  this  case  to  come  at  the  meaning 
of  the  parties  than  the  grammatical  construction  of  the 
words  ;   and  by  that,  the  words  "  sugh  growth"  must  be  re- 
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1810.  ferred  to  the  growth  of  less  than  10  years,  the  only  growth 
before  spoken  of.  I  do  not  know  that  this  interpretation 
will  be  accorded  to  by  all  my  Brothers. 

Pakbs.  Grose,  J..    I  agree  that  the  plain  construction  of  the 

words  is  that  which  has  been  put  upon  them  by  my  Lord. 
The  landlord  agrees  to  pay  the  value  for  such  growth  of 
coppice  as  should  be  standing  at  the  end  of  the  term  demised. 
What  growth  is  that  ?  The  only  growth  before  mentioned  is 
one  of  less  than  10  years  ;  it  must  therefore  refer  to  that. 

Le  Blanc,  J.  1  have  the  misfortune  to  differ  from  my 
Lord  and  my  Brothers  in  the  meaning  of  this  covenant;  but 
it  strikes  me  at  present  not  to  admit  of  so  much  doubt  as  to 
call  in  aid  the  principle  of  construing  the  words  most 
strongly  against  the  covenantor.  This  was  a  Michaelmas 
holding,  and  the  tenant  would  accordingly  leave  the  estate 
at  Michaelmas  ;  and  I  take  it  that,  according  to  the  usual 
course  of  coppice  land,  there  would  at  every  Michaelmas  be 

r  gg  -j  some  portion  of  the  coppice  standing  which  would  be  of  10 
years'  growth  according  to  the  customary  mode  of  com- 
putation in  such  cases  ;  but  the  proper  time  for  cutting 
which  would  not  arrive  till  after  the  lease  was  expired.  To 
this  state  of  things  I  think  the  covenant  was  meant  to  apply: 
the  tenant  was  restrained  from  cutting  coppice  of  less  than  10 
years'  growth,  or  at  any  unseasonable  time  of  the  year ;  but 
at  the  expiration  of  the  term  the  landlord  agreed  to  pay  the 
tenant  the  value  of  all  such  growth  of  coppice  as  should  be 
then  standing  ;  meaning  by  such  growth,  as  I  understand  the 
covenant,  coppice  of  10 years'  growth,  which  the  tenant  was 
entitled  to  take  at  the  seasonable  time  of  1he  year  during  the 
term.  If  the  meaning  of  the  parties  had  been  that  the  tenant 
might  cut  all  of  10.  years'  growth,  and  that  the  landlord 
should  pay  for  all  of  less  than  10  years'  growth  standing  at  the 
expiration  of  the  term,  I  think  the  covenant  would  have  been 
differently  worded,  and  that  it  would  have  stipulated  that  the 
landlord  should  pay  for  all  the  coppice  that  was  left  standing, 
omitting  the  words"  such  growth  of:"  they  would  have  used 
fuller  and  plainer  words  than  they  have  done  to  express  that 
intention.  I  am  probably  wrong  in  putting  this  construction 
upon  the  covenant,  as  my  Lord  and  my  Brothers  think  dif- 
ferently ;  but  after  reading  it  again  and  again,  this  is  the 
conclusion  which  I  have  come  to. 

Baylet, 
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Baylet,  J.     It  is  possible  that  any  construction  which        1810. 

the  Court  may  adopt  may  be  contrary  to  the  real  meaning  of        

these  parties  ;    but  when  parties  make  use  of  such  uncertain       a'Jrf*tt 
terms  as  these  in  their  contracts,  the  safest  way  is  to  go  by        I'akes. 
the  grammatical  construction  ;   and  if  the  sense  of  the  words       [  87  ] 
be  in  equilibrio  the  rule  of  law  will  apply,  verba  chartarum 
fortius  accipiuntur  contra  proferentem  (a).    But  I  think  that 
the  sense  of  the  words  grammatically  considered  are  against 
the  landlord.     The  word  as  which  occurs  afterwards  in  the 
same  sentence  would  come  in  ungrammatically  without  the 
previous  word  such  ;   and  u  such  growth"  must  refer  to  the 
only  growth  before  spoken  of,  that  is  a  growth  of  less  than 
10  years.     Then  not  only  the  grammatical  construction  of 
the  words  is  with  the  tenant,  but  that  construction  also  falls 
in  with  the  rule  of  law,  that  the  words  are  to  be  taken  most 
strongly  against  the  party  binding  himself. 

Judgment  for  the  plaintiff*.  , 

(a)  Vide  Co.  Lit.  26. 


Wiso  and  Another,  Executors  of  Collier,  against 

SnUTTLEWOIlTH. 

Tuesday, 
J\"ov.  20th. 

THE  plaintiffs  declared  in  debt  for  3251.  10s.  upon  an  Thedefend- 
indenture  made  the  20th  of  August  1808,   between  ant  having 
Collier  (the  testator)  and  the  defendant,  whereby  Collier  ll™&£n 
sold  and  assigned  to  the  defendant  certain  tenements  demised  to  pay  the 

bv  indenture  of  lease  for  the  residue  of  a  term  of  40  vears  P{a'ntift  3007. 
i  i  i  •  i  i-  «  •  r.  at  the  end  of 

then  unexpired,  together  with  a  policy  of  insurance  from  atwelve- 

fire  ;  and  set  out  a  covenant  by  the  defendant  that  he  would  ponth,  and 
pay  to  Collier  3001.  on  the  20th  of  August  1809  :  and  in  the  time  and  un- 
til payment 
thereof,  to  pay  interest  for  it  at  5  per  cent  ;  it  is  no  answer  to  an  action  of  debt  for 
the  300/.  and  interest  accrued  thereon,  to  plead  that  by  the  same  indenture  it  was 
amongst  other  things  covenanted  that  the  defendant  should  pay  the  property  tax 
pay  able  for  and  in  respect  of  tke  said  S00/. :  for  the  plea  does  not  shew  that  the  covenant 
for  the  payment  of  the  property  tax  attached  on  the  interest  payable  for  the  300/. 
principal ;  and  the  covenants  as  there  exhibited  appear  to  be  independent ;  and  there- 
fore though  the  latter  should  be  void  by  the  Property  Tax  Act  46  Geo.  3.  c.  63.  *.  116. 
avoiding  all  contracts,  covenanls.  &c  for  the  payment  of  any  interest,  &c.  in  full, 
without  allowing  the  deduction  of  the  tax  as  directed  by  the  Act ;  yet  that  would  not 
avoid  the  other  independent  covenant  in  the  deed  for  the  payment  of  the  300/.  and 
inter  ett. 

F  2  mean 
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1810.        time  and  until  payment  thereof,  would  pay  interest,  at  5  per 
~  cent.,  half  yearly:    and  then  *assigned  a  breach  in  non-pay- 

against        ment  of  the  3001.  after  it  became  due,  and  of  25/.  10s.  for  in- 

Shuttle-      terest  accrued  thereon. 

Plea — that  in  and  by  the  said  indenture  it  was,  amongst 
other  things,  covenanted  and  agreed  between  the  defendant 
and  Collier,  that  the  defendant  should  pay  and  discharge  the 
property  tax  which  should  become  due  and  payable  for  and 
in  respect  of  the  said  300/.,contrary  to  the  form  of  the  sta- 
tute :  by  means  whereof  and  by  force  of  the  statute  the  said 
indenture  is  wholly  void  in  law.  To  this  there  was  a  general 
demurrer :   in  support  of  which, 

Bevan  relied  on  the  Property  Tax  Act  46  Geo.  3.  c.  65. 
*.  115.  by  which  "all  contracts,  covenants,  and  agreements 
made  or  to  be  made  for  payment  of  any  interest,  rent,  or 
other  annual  payment  aforesaid,  in  full,  without  allowing 
such  deduction  as  aforesaid  (i.  e.  on  account  of  the  property 
tax)  shall  be  utterly  void."  And  he  endeavoured  to  distin- 
guish this  case  from  Gaskell  v.  King  (a),  where  a  distinct  and 
independent  covenant  in  a  lease,  whereby  the  tenant  bound 
himself  to  pay  the  property  tax  and  all  other  taxes  imposed 
on  the  premises,  or  on  the  landlord  in  respect  thereof,  though 
illegal  and  void  in  itself,  did  not  avoid  a  separate  covenant 
for  payment  of  rent  clear  of  all  •parliamentary  taxes  ;  the 
latter  general  words  being  understood  of  such  taxes  only  as 
the  tenant  might  lawfully  engage  to  pay.  Those  upon  the  face 
of  them  were  separate  and  independent  covenants ;  but  here 
the  covenant  by  the  defendant  to  discharge  the  property  tax 
for  and  in  respect  of  the  said  300/.  is  necessarily  part  of  the 

f  89  1  same  covenant  to  pay  the  principal  and  interest,  and  varies 
the  amount  of  the  sum  to  be  paid  to  the  covenantee  in  the 
first  instance ;  making  the  contract  usurious. 

Reader,  contra,  relied  on  the  case  cited,  as  in  point  with 
the  plaintiffs ;  and  observed  that  the  covenants  as  here  pleaded 
were  even  more  clearly  distinct  and  independent  than  they  ap- 
peared to  be  in  that  case;  for  there,  immediately  after  the  de- 
fendant's covenant  to  pay  to  the  plaintiff  the  rent,  there  follow- 
ed, "  and  also  shall  well  and  truly  pay  the  land  tax,  property 

(«)  11  Eait,  161. 

"  tax, 
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"  tax,  &c.  imposed  on  the  said  premises,"  &c. :  whereas  here 
it  is  only  pleaded  that  by  the  said  indenture  it  was,  amongst 
other  things,  covenanted,  &c.  ;  which  seems  to  point  to  a  dis- 
tinct covenant. 

Lord  Ellenborough,  C.  J.  We  must  not  go  upon  in- 
tendments to  support  the  plea,  for  the  purpose  of  cutting 
down  the  plaintiff's  cause  of  action  stated  in  the  declaration? 
and  the  plea  does  not  even  shew  how  the  covenant  for  the 
payment  by  the  defendant  of  the  plaintiff's  property  tax  can 
attach  upon  the  principal  sum  of  3001.  to  which  it  is  there 
applied.  But  at  any  rate,  in  order  to  give  effect  to  the  ob- 
jection upon  the  statute,  the  covenant  stated  in  the  plea  should 
have  appeared  distinctly  to  be  so  interwoven  with  the  cove- 
nant for  the  payment  of  the  interest  on  the  300/.  as  necessa- 
rily to  form  part  of  the  same  covenant ;  but  as  they  are  ex- 
hibited to  us,  we  cannot  so  connect  them  ;  and  appearing  to 
be  independent  covenants,  the  case  then  falls  within  the  for- 
mer decision  in  Gaskell  v.  King. 

Per  Curiam.  Judgment  for  the  Plaintiffs. 


1810. 

WlGO 

against 
Siiuttlk- 
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t>  •  [90] 

RoUVEROY  against  ALEFSON.  Tuesda 

Nov.  20*th. 

J~  ITTLEDALE  moved  upon  the  stat.  43  Geo.  3.  c.  46.  Where  the 

JLa  s.  3.  for  a  rule  on  the  plaintiff  to  shew  cause  why  the  Plaint.iffi  after 

defendant  should  not  have  his  costs  taxed ;  on  the  ground  that  holding  the 

the  defendant  had  been  arrested  and  holden  to  bail  for  50/. ;  defendant  to 

and  having  paid  20/.  into  Court,  the  plaintiff,  after  giving  no-  for  50/.  took. 

tice  of  trial,  took  the  money  out  of  Court  and  stayed  further  20/.  out  of 

proceedings.    He  referred  to  Laidlow  v.  Cockburn  (a),  where  tto  defend    t 

the  Court  of  C.  P.  had  granted  such  a  rule,  though  the  de-  had  paid  in, 

fendants  had  been  holden  to  bail  only  for  20/..  and  had  paid  ^ud  stayed 

r  lurther  pro- 

as much  as  15/.   15s.  6d,  into  Court :  but  he  admitted  that  ceedings.: 

this  Court  had  refused  the  like  application  in  two  cases,  one  ^eM  that  that 

7  did  not  war- 

rant an  appli- 
cation for  costs  on  the  part  of  the  defendant  by  the  stat.  43  G.  3.  c.  46.  s.  3.  a<*ainst  fri- 
volous and  vexatious  arrests,  which  authorizes  costs  to  be  awarded  to  a  defendant  if  the 
plaintiff  do  not  recover  the  sura  for  which  he  held  the  defendant  to  bail,  and  had  no  rea- 
sonable or  probable  cause  for  holding  him  to  bail  to  that  amount. 


(«)  2  Ask  Rep.  16. 


Of 


90 


CASES  in  MICHAELMAS  TERM, 


J8I0. 

ROUVEROY 

against 
Alefson. 


of  Clarice  v.  Fisher,  T.  44  Geo.  3.  (a),  and  the  other  oFLintk- 
waite.  v.  Beltings,  T.  45  Geo.  3.  (b). 

The  Court  (Ld.  Ellenborough,  C.J.  beingabsent)  adverted 
to  the  cases  cited  in  this  Court  where  the  Act  had  been 
held  only  to  relate  to  cases  where  the  plaintiff  did  not  recover 
(meaning  by  the  verdict  of  the  jury)  the  amount  of  the  sum 
for  which  he  had  arrested  and  holden  the  defendant  to  spe- 
cial bail  without  reasonable  or  probable  cause:  but  they 
finally  asked  whether  Littledale  could  shew  any  vexation  in 
the  conduct  of  the  plaintiff  in  this  respect;  and  he  admitting 
that  he  was  not  prepared  to  do  so,  they  refused  the  rule  (c). 


(«)  Bullock  on  costs,  (2d  edit.)  139.,  and  1  SmitKs  Rep.  428. 

{b)  2  Smitht  667.  (c)  Vide  Cammack  v.  Gregory,  10  East,  525. 


[91  ] 

Wednesday, 
Nov.  21st. 

The  statute 
34  Geo.  3.  c. 
68.  s.  1 8.  giv- 
ing a  sum- 
mary convic- 


T 


The  King  against  Pixley. 

HIS  was  a  conviction  by  a  magistrate,  founded  upon 
the  Ship  Registry  Act  of  the  34  Geo.  3.  c.  68.  s.  18. ; 

which  stated  in  substance,  that  on  the  14th  of  June,  50  Geo. 

3.  at  the  Thames  police  office,  &c.  in  Middlesex,  J.  Graham 
any  master  of  of  London,  merchant,  sole  owner  of  the  ship  Hector,  came 
a  vessel,  who,  before  W.K.  Esq.  one  of  the  justices,  &c.and  gave  informa- 
eTthfcertT"  *'on  uPon  oatn»  &c«  tnat  Wm.  Pixley,  mariner,  being  the 
ficateofitsre-  master  of  the  ship  Hector,  then  lying  in  the  West  India  dock 
wiffuVly^-1  bason)  in  tne  namlet  of  Poplar  and  Blachwall,  in  Middlesex, 
tainandre-  and  having  received  the  certificate  of  the  registry  thereof, 
fuse  to  deliver  did  on  the  44  th  0f  June  jn  the  year  aforeSaid  unlawfully  and 
up  the  same  to  .  »       /.  »  -  ».  -, 

the  proper  of-  wilfully  detain,  and  unlawfully  refuse  to  deliver  up  the  same 
ficers  empow-  ^Q  ^ie  proper  officer  empowered  to  make  registry  and  grant 
registry,  $c.  certificate  thereof;  on  the  said  J.  Graham,  being  the  sole 
on  thercqui-  owner  of  the  said  ship,  requiring  the  defendant  to  deliver  up 
owner  or  ma-  ^ie  certificate  of  the  registry  of  the  said  ship  ;  against  the 
jorpartof  the  form  of  the  statute,  &c. ;  and  whereby  the  defendant  forfeited 

no^autlTorize  for  his  said  offence  100/-  That  the  defendant  appeared  and 
a  conviction 

of  a  master  who  did  not  comply  with  the  requisition  of  the  owner,  (though  the  sole 
owner,)  to  deliver  up  such  certificate  to  him,  though  expressed  to  be  for  the  purpose  of 
his  providing  the  necessary  indorsement  to  be  made  on  it  at  the  custom-house  upon  the 
transfer  of  the  ship  to  him. 

pleaded 
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pleaded  not  guilty.  That  in  support  of  the  charge,  J,  Gra-  1810. 
ham  produced  and  proved  a  bill  of  sale  of  the  ship  made  on  " 
the  Cth  of  Jan.  1810,  whereby  72.  Henri/  and  others,  the  then  again$t 
owners,  sold  and  assigned  to  Graham  the  said  ship,  then  be-  Pixlbt. 
ing  at  sea  on  a  voyage  from  Jamaica  to  London,  in  which  bill 
of  sale  the  certificate  of  the  registry  of  the  ship  wa3  duly  re- 
cited. That  J.  G.  a  witness  deposed,  that  on  the  said  14th  of 
June,  between  nine  and  ten  o'clock  in  the  forenoon,  he  deli- 
vered a  letter  to  the  defendant  on  board  the  Hector  at  Black' 
isa/I,  just  bpfore  she  entered  the  West  India  Dock,  from  the  [  92  ] 
said  ./.  Graham.  That  the  witness  then  tendered  the  origi- 
nal bill  ofoale  to  the  defendant,  but  that  he  would  not  look 
at  it.  That  the  witness  then  gave  the  defendant  a  copy  of  the 
said  bill  of  sale.  That  the  said  letter  was  open,  and  di- 
rected the  defendant  to  deliver  up  the  certificate  of  registry 
of  the  said  ship  to  the  witness,  who  was  to  give  him  a  receipt 
for  it.  That  the  letter  expressed  that  the  certificate  was  re- 
quired in  order  to  make  an  indorsement  thereon,  and  that  the 
witness  then  also  verbally  required  the  defendant  to  deliver 
the  said  certificate,  in  order  that  an  indorsement  might  be  made 
thereon  at  the  custom-house,  and  informed  the  defendant  that 
the  said  J.  Graham  had  purchased  the  ship.  That  the  defend- 
ant answered  that  the  ship  was  entered  at  the  custom-house, 
and  that  Mr.  Henry  (one  of  the  former  owners)  had  got  the 
certificate.  That  the  defendant  called  one  J.  E.  as  a  witness 
in  his  defence,  who  deposed  that  he,  J.  E.  was  authorized 
on  the  evening  of  the  twelfth  of  June  in  the  same  year  to  re- 
ceive the  certificate  of  registry  of  the  ship  Hector  by  Mr. 
Henri/,  and  went  on  the  same  evening  to  Gravesend.  That 
on  the  next  morning  he  saw  the  defendant  and  obtained  from 
him  the  certificate,  and  brought  the  defendant  with  him  to 
town,  and  reported  the  ship  that  day  ;  after  which  the  de- 
fendant delivered  the  certificate  to  him,  J.  E.,  and  he  re- 
turned to  the  counting-house  and  delivered  it  to  Mr.  Henry. 
That  when  J.  E.  demanded  the  register  of  the  ship,  he  did 
not  in  any  manner  signify  to  the  defendant  that  dispatch  was 
necessary,  as  a  negotiation  was  going  on :  that  he  told  the  de- 
fendant nothing  relative  to  the  transfer  of  the  ship :  that  he 
did  not  believe  that  the  defendant  gave  him  the  register  know- 
ing that  any  other  person  had  a  right  to  the  vessel,  nor  that 
lie  had  any  means  of  knowing  it :  but  the  witness  J.  E.  [  93  ] 
2  w'ould 
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1810.        would  not  sign  his  said  examination.    Thereupon  it  appeared 
to  the  convicting  magistrate  that  the  said  certificate  of  registry 
against       teas  not  lost  or  mislaid,  but  was  wilfully  detained  by  the  de- 
Pixley.      fendant :  and  he  convicted  the  defendant  of  the  offence  charged 
against  him,  according  to  the  form  of  the  statute  ;  and  ad- 
judged him  to  forfeit  100/.  to  be  applied  as  the  law  directs. 

Several  objections  were  taken  to  this  conviction  ;  1st,  That 
the  bill  of  sale  mentioned  rn  the  conviction  did  not  convey 
any  interest  in  the  ship  to  J.  Graham  the  supposed  owner, 
inasmuch  as  it  does  not  appear  that  any  copy  of  the  bill  of 
sale  was  delivered,  or  entry  thereof  indorsed  on  the  affidavit 
pursuant  to  the  stat.  34  G.  3.  c.  68.  s.  16.  2nd,  That  it  is  not 
charged  by  the  information,  nor  proved  in  evidence,  that  the 
defendant  was  required  to  deliver  up  the  certificate  of  registry 
to  the  proper  officer  empowered  to  make  registry.  3d,  That 
the  witness  J.  G.  mentioned  in  the  conviction,  did  not  shew 
to  the  defendant  any  sufficient  authority  entitling  him  to  de- 
mand such  certificate  from  the  defendant.  And,  4th,  That 
it  does  not  appear  from  any  evidence  adduced  by  the  prose- 
cutor that  the  defendant  was  possessed  of  the  certificate  at 
the  time  it  was  demanded ;  but  on  the  contrary  it  was  proved 
by  the  witness  J.  E.  that  he  had  delivered  it  up  to  the  former 
owners  before  any  demand  made  by  James  Graham.  And 
Peake  was  proceeding  to  substantiate  these  objections :  But 

Lord  Ellenborough,  C.  J.  called  upon  Abbott,  who  ap- 
peared in  support  of  the  conviction,  to  point  out  any  provi- 
sion in  the  Act  which  required  that  the  certificate  of  registry 
should  be  delivered  by  the  master  into  the  hands  of  any 
[  94  ]  owner  of  the  vessel,  which  was  the  only  demand  proved  to 
have  been  made  in  this  case  upon  the  defendant.  The  18th 
section  only  makes  it  an  offence  in  the  master  who  shall  wil- 
fully detain  and  refuse  to  deliver  it  up  "  to  the  proper  officers 
"  empowered  to  make  the  registry,  and  grant  a  certificate 
"  thereof"  on  the  requisition  of  the  owner  or  major  part  of 
the  owners. 

Abbott  answered,  that  the  substance  of  the  offence  was  the 
wilful  detainer  of  the  certificate  of  registry  by  the  defendant 
from  the  sole  owner,  who  applied  for  it  for  the  purpose  of  hav- 
ing an  indorsement  of  the  transfer  made  on  it  by  the  proper 
officer.  That  the  defendant  was  informed  at  the  time  of  the 
reason  for  making  the  application j  and  did  not  offer  to  take  it 

-   himself 
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himself  to  the  proper  officer.     That  the  prior  Act  of  the  28        1810. 

Geo.  3.  c.  34.  s.  13.  in  pari  materia  recites  that  masters  of       

ships  had  wilfully  and  maliciously  detained  and  refused  to  aeaintt 
deliver  up  certificates  of  registry,  to  the  prejudice  of  the  owner  Pixl«y. 
or  owners;  without  saying,  refused  to  deliver  up  to  the  proper 
officer;  and  then  enacts,  that  on  complaint  by  the  owner,  &c. 
whose  certificate  of  registry  shall  be  so  detained  and  refused  to 
be  delivered  up,  to  any  justice,  &c.  he  shall  cause  the  master 
to  be  brought  before  him  to  be  examined  touching  such  cfe- 
tainer  and  refusal,  Sfc. 

Lord   Ellenborough,   C.  J.      It  is  true  the  reason 
alleged  for  requiring  the  certificate  to  be  delivered  up  to  the 
owner  was  to  have  an  indorsement  made  on  it  at  the  custom- 
house ;  but  the  Act  does  not  require  the  master  to  deliver  it 
up  into  the  owner's  possession  at  all;    but  it  is  to  be  put 
into  indifferent  hands,  into  the  hands  of  the  public  officer  for 
this  purpose,  where  it  may  be  considered  as  in  the  custody  of 
the  law  :  the  requisition  therefore  from  the  owner  to  the  de-       [  95  3 
fendant  ought  to  have  been  shaped  to  that  effect,  in  the  terms 
of  the  clause.    So  far  as  the  second  Act  differs  from  the  first, 
it  must  rather  be  considered  as  a  repeal  of  the  former.     It  is 
not  necessary  to  say  any  thing  as  to  the  rest  of  the  case. 
Per  Curiam,  Conviction  quashed. 


The  King  against  The  Inhabitants  of  the  County  of  Salop.  Wednesday, 
&  J  Nov.  21st. 

THIS  was  a  presentment  by  a  justice  of  peace,  upon  his  The  inhabit- 
own  view,  that  from  time  immemorial  there  was  and  county  being 
yet  is  a  certain  common  bridge  called  Pilson  bridge,  over  a  prima  facie 

brook  or  river  called  the  Sleepy  Meese,  used  for  all  the  liege  "able  to  re- 

rj  '  °     pair  all  pub- 

subjects,  &c.    with  their  horses   and  on  foot  to  pass,   &c.  lie  bridges 

situate  and  being  in  the  townships  of  Pilson  and  Chetwynd,  Wltnin  ll> 

**         are  therefore 
in  the  parish  of  Chetwynd,  in  the  county  of  Salop,  in  the  as  it  seems, 

king's  common  highway  there  leading  from  the  market  town  bound  to  re- 

of  Market  Drayton  in  the  said  county  towards  and  unto  the  cje'n/horse 

market  town  of  Newport,  in  the  county  aforesaid  :   and  that  bridge,  unless 

the  bridge  aforesaid,  situate,  &c.  on  the  13th  September,  {JatotheTs 

49  G.  3.  and  continually  afterwards  until  the  present  day,  are  bound  to 

repair  the 
same. 
The  Court  will  take  no  cognizance  of  a  special  case  reserved  upon  the  trial  of  an 
indictment  at  the  sessions. 

1  was, 


The  King 
against 
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1810.  was,  and  yet  is,  ruinous  for  want  of  due  repair,  &c.  against 
the  peace,  &c.  To  this  two  of  the  inhabitants  of  the  county 
appeared,  and  pleaded  for  themselves  and  the  rest  of  the  in- 
The  Inhabit-  habitants  of  the  county,  (except  the  inhabitants  of  the  said 
ants  of  the  townships  of  Pilson  and  Chetwynd)  that  the  inhabitants  of 
Salop.  the  sa'd"  townships,  independent  of  the  other  inhabitants  of 
the  said  county,  from  time  immemorial,  have  been  used  and 
accustomed  and  of  right  ought  to  repair  the  said  bridge  as 
[  96  1  often  as  occasion  required  :  and  that  the  said  bridge  is,  and 
from  time  immemorial  hath  been  used  for  the  king's  subjects, 
with  their  horses  and  on  foot  only,  to  pass,  &c,  and  that  the 
same  hath  not  been  used  for  the  king's  subjects,  with  their 
carriages,  &c.  to  pass,  &c. :  and  that  the  same  bridge  hath 
from  time  immemorial  been  situate  in  the  townships  of 
Pilson  and  Chetwynd;  and  that  by  reason  of  the  premises 
the  inhabitants  of  those  townships,  independently  of  the  rest 
of  the  inhabitants  of  the  said  county,  during  all  the  time  in 
the  said  presentment  mentioned,  ought  to  have  repaired,  and 
still  of  right  ought  to  repair  the  said  bridge  :  and  traversed 
that  the  inhabitants  of  the  county  were  bound  to  repair  it. 
The  presentment  was  tried  at  the  sessions  by  a  jury,  who  found 
the  defendants  guilty,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

The  bridge,  comprised  in  the  above  presentment,  is  a  horse- 
bridge,  and  not  wide  enough  foracartorothercarriagetopass 
over  it.  The  bridge  is  situate  on  one  side  of  the  public  high- 
way; the  road  for  carriages  being  through  the  ford  in  the 
brook  or  river  on  the  other  side  of  the  said  highway.  The 
bridge  is  situate,  part  in  the  township  of  Chetwynd,  in  the 
parish  of  Chetwynd,  in  the  county  of  Salop,  and  the  other  part 
in  the  township  of  Pilson,  in  the  said  parish  of  Chetwynd,  over 
the  water  which  divides  those  townships,  which  townships 
have  immemorially  repaired  their  respective  highways.  No 
proof  of  any  repairs  having  been  ever  done  to  the  bridge, at  the 
expence  of  the  defendants,  the  inhabitants  of  the  county  of 
Salop,  or  any  one  else,  was  produced.  The  bridge  is  of  public 
utility.  And  the  question  therefore  was,  whether  the  inhabit- 
ants of  the  said  county  were  liable  prima  facie  to  repair  this 
horse  and  foot  bridge,  the  same  as  if  it  were  a  carriage  bridge, 
f  97  ]  When  this  case  was  called  on  in  the  crown  paper, 

Lord  Ellen  borough,  C.  J.  said — There  is  no  doubt 

that 
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that  a  public  footway  or  bridleway  is  a  highway  (a)  :    it  is  a        1810. 

highway  for  foot  passengers,  or  for  horse  passengers,  &c;  and 

the  parish  is  bound  to  repair  it  till  they  can  throw  the  onus       aain*tG 

upon  others.      So  all  public  bridges  are  prima  facie   re- The  inhabit- 

pairable  by  the  inhabitants  of  the  countv,  without  distinction    a"ts  "!  th<i 
r  ....  ,  County  of 

of  foot,  horse,  or  carnage  bridges,  unless  they  can  shew  that        Salop. 

others  are  bound  to  repair  particular  bridges  (b). 

Hut  it  is  quite  a  new  thing  that  a  case  should  be  reserved 
upon  the  trial  of  an  indictment  by  a  jury  at  the  sessions.  It 
is  a  very  great  irregularity,  and  ought  to  be  noticed  in 
order  to  prevent  the  repetition  of  it.  We  shall  take  no 
notice  of  the  case  reserved. 

rJ7ie  Attorney  General  said  that  he  should  have  felt  it 
to  be  his  duty,  without  adverting  to  what  party  he  re- 
presented there,  to  point  out  such  an  irregularity  to  the 
Court.  And  Park  and  Reader  (who  were  also  concerned 
as  counsel  in  the  case)  said  that  it  was  done  by  consent  of 
both  parties,  (though  they  agreed  that  it  was  irregularly 
done)  as  the  readiest  means  of  taking  the  opinion  of  the  [  98  ] 
Court  upon  the  point  of  law  meant  to  be  raised  ;  the  object 
"of  which  was  answered  by  the  opinion  now  expressed  by 
the  Court. 

Lord  Ellenborough,  C.J.  The  indictment  is  well 
removed  by  the  certiorari :  but  we  shall  take  no  notice  of 
the  case  :  we  shall  leave  the  matter  as  it  is,  and  pronounce 
no  judgment  upon  it. 

(a)  Vide  Allen  v.  Ormond,  8  East,  4. 

(b)  Rex  v.  The  Inhabitants  of  the  IV.  R.  of  Yorkshire,  5  Burr.  2594. 
was  the  case  of  an  ancient  foot-bridge  repaired  by  the  inhabitants  of  the 
township  of  Glusburne ;  which  bridge  was  taken  down,  and  in  lieu  of  it 
60  yards  above  on  the  stream  in  the  same  highway  was  built  a  carriage- 
bridge,  with  the  repairs  of  which  the  county  was  fixed.  And  vide 
Rex  v.  The  Inhabitants  of  the  W.  R.  of  Yorkshire,  2  East,  342  ;  and 
Rex  v.  The  Inhabitants  of  Ducks,  12  East,  192.  upon  the  construction 
of  the  statute  of  bridges  £2  H.  8.  c.  5.,  which  statute  mentions  bridges 
generally,  without  distinguishing  between  the  different  kinds  of  bridges: 
and  Lord  Coke  (2  Inst.  701  )  observes  that  "the  indictment  upon  this 
statute  saith  quod  pons  publicus  et  communis  situs  in  alia  regia  via 
super  flumen,  seu  cursum  aquae,"  &c. 


Marshall 
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Thursday, 
JVov.  22d. 

Where  goods 
are  sold  and 
delivered 
upon  an 
agreement  by 
the  vendee  to 
pay  for  them 
by  a  bill  at  a 
certain  date; 
as  interest 
would  have 
run  upon 
such  bill,  if 

fiven,  it  may 
e  recovered 
in  an  action 
for  the  price 
of  the  goods 
brought  after 
the  time 
when  such, 
bill  would 
have  become 
due ;  and  ft 
may  be  reco- 
vered as  part 
of  the  esti- 
mated value 
of  the  goods 
upon  the 
common 
count  for 
goods  sold 
and  deli- 
vered. 
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Marshall  and  Another  against  Poole  and  Another. 

ZITTLEDALE  on  a  former  day  obtained  a  rule  nisi, 
for  setting  aside  an  inquisition,  on  the  ground  of  the 
misdirection  of  the  under-sheriff  to  the  jury,  in  telling  them 
that  the  plaintiffs  were  not  entitled  to  interest.  The 
plaintiffs  declared  on  the  common  count  for  goods  sold  and. 
delivered;  and  the  proof  was  of  an  agreement  dated 
"4th  of  August  1809.— Bought  of  J.  and  B.  Marshall 
130  bales  of  cotton  on  board  the  Hercules,  at  \5d.  per  lb.y 
to  be  delivered  at  Liverpool,  on  arrival.  Payment  in  bills 
at  2  months,  in  10  days  after  delivery."  No  bills  were 
given,,  but  the  action  was  not  brought  till  after  the  bills 
would  have  become  due.  The  officer  thought  that  a  debt  of 
that  kind  for  goods  sold  and  delivered  would  not  carry 
interest ;  but  particularly  as  the  plaintiffs  had  not  declared 
specially  upon  the  agreement  to  pay  in  bills,  but  only  on  the 
common  count  for  goods  sold  and  delivered  :  and  the  jury 
found  accordingly.  But  it  was  now  urged  that  inasmuch  as 
the  bills,  if  given,  would  have  carried  *interest,  the  plaintiffs 
ought  not  to  be  in  a  worse  condition  by  the  defendants' 
breach  of  their  agreement ;  and  that  as  the  principal  money, 
was  recoverable  on  the  count  for  goods  sold  and  delivered, 
that  would  also  cover  the  amount  of  interest,,  which  was 
merely  accessorial  to  the  principal  demand.  And  he  re- 
ferred to  Becker  v.  Jones  (a),  where  the  Exchequer  Chamber 
allowed  interest  in  a  similar  case  upon  the  final  judgment, 
from  the  service  of  the  allowance  of  the  writ  of  error,  until 
affirmance  of  the  judgment ;  though  in  that  case  there  was  a 
special  count  on  the  agreement.  But  there  were,  he  said, 
many  cases  where  interest  had  been  recovered  in  actions  of 
indebitatus  assumpsit:  and  it  was  always  recovered  on  counts 
upon  bills  of  exchange,  though  it  was  not  reserved  upon  the 
face  of  the  bills.     Robinson  v.  Bland,  2  Burr.  1077. 

Richardson,  on  shewing  cause,  relied  on  Gordon  v.  Swan(b), 
where,  though  the  goods  were  contracted  to  be  paid  for  at  a 
day  certain,  yet  it  was  held  that  interest  did  not  run  from  the 


(a)  Ex.  Ch.  May  1810.  2  Camp.  428,  n. 
(ft)  /ft.  429.  and  12  East,  419. 


day 
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day  :  and  it  can  make  no  difference  in  reason,  that  here  the        1810. 

goods  were  to  be  paid  for  by  a  bill,  which  is  only  a  medium         

of  fixing  the  payment  at  a  certain  day.  ^ofti" 

Lord  Ellenborough,  C.J.  In  that  case  the  effect  of  the  Poole. 
agreement  was  only  to  entitle  the  vendee  to  credit  for  a  cer- 
tain time,  so  as  to  secure  him  from  being  called  upon  for  pay- 
ment till  that  time  arrived  :  it  was  resolved  therefore  into  a 
mere  demand  for  goods  sold  and  delivered,  which  has  never 
been  held  to  carry  interest.  But  here  the  agreement  is  to 
give  a  security,  which  would  carry  interest ;  and  as  the  per-  [  100  ] 
formance  of  the  contract  would  have  entitled  the  plaintiffs 
to  interest  upon  the  bill,  they  ought  not  to  be  prejudiced  by 
the  breach  of  it.  And  his  Lordship  asked  if  there  were  any 
case  the  other  way  ? 

Richardson  admitted  that  Becker  v.  Jones  was  an  authority 
against  him  on  that  point.  But  he  then  objected,  2dly,  that 
the  under-sheriff  was  right  in  his  direction  to  the  jury  in  this 
respect,  upon  this  declaration,  which  was  only  in  the  com- 
mon form  for  goods  sold  and  delivered,  and  that  is  framed 
on  an  implied  promise  to  pay  the  value  of  them  on  demand  ; 
which  does  not  agree  with  the  special  contract  shewn  in  evi- 
dence to  pay  for  them  by  a  bill  at  a  certain  date :  and  though 
the  Courts  admit  of  this  general  form  of  declaring  after  the 
time  of  credit  is  expired  (a),  yet  the  plaintiffs  cannot  in  that 
case  claim  the  benefit  of  a  contract  different  from  that  which 
they  have  stated  upon  the  record ;  when  that  which  is  so 
stated  would  not,  if  strictly  proved,  entitle  them  to  interest. 
[Ld.  Ellcnborough,  C.  J.  Could  you  not  give  a  promissory 
note  for  money  lent  in  evidence  upon  the  common  count  for 
money  lent,  after  the  note  was  due? J  Admitted:  but  the 
plaintiffs  would  not  be  entitled  to  recover  interest  on  it  in 
that  mode  of  declaring.  The  only  damage  the  plaintiffs  here 
have  to  complain  of  is  the  non-payment  of  the  price  of  the 
goods  on  demand,  on  which,  by  law,  no  interest  is  recoverable. 
When  they  abandoned  their  right  to  declare  on  the  special 
contract,  they  abandoned  their  claim  of  interest  on  it.  In 
Tappenden  v.  Randal  (6),  which  was  an  action  to  recover 

(a)  Vide  Swancott  v.  fPestgarth,  4  Eatt,  75.    Mutsen  v.  Price,  ib.  147. 
and  Miller  v.  Shawe,  ib.  149. 

(ft)  2  Bot.  $  Pull.  472.  which  refers  to  Motes  v.  Macferlan,  2  Burr. 
1005.  and  Walker  t.  Constable,  1  Bot.  #  Pull.  306. 
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back  money  which  had  been  paid  upon  a  void  contract,  one 
of  the  questions  wa9,  whether  interest  were  recoverable  upon 
that  sum  :  but  the  Court  held  that  in  an  action  for  money  had 
and  received,  nothing  but  the  real  sum  advanced,  without 
interest,  could  be  recovered.  Different  measures  of  value 
are  recoverable  in  different  actions  for  the  same  thing;  as  if 
goods  be  taken  wrongfully  from  the  owner  and  sold,  he  may 
bring  trover,  and  recover  the  real  value  ;  or  money  had  and 
received,  and  recover  what  the  sale  produced  ;  or  trespass, 
and  recover  damages  for  the  taking  and  detention,  as  well 
as  for  the  value  of  the  goods. 

Lord  Ellenborough,  C.  J.  Interest  may  be  considered 
in  this  case  as  parcel  of  the  price  of  the  goods  sold  and  de- 
livered :  if  they  had  been  paid  for  at  the  time  of  delivery, 
the  price  would  have  been  so  much  less ;  but  being  to  be 
paid  for  by  bill  payable  at  a  future  day,  the  value  was  to  be 
so  much  more  in  proportion  to  the  interest  which  would  have 
accrued  upon  the  bill,  if  that  had  been  given  according  to  the 
agreement;  therefore  it  seems  to  me  that  the  amount  of  such 
interest  may  well  be  recovered  upon  the  general  count  for 
goods  sold  and  delivered,  as  part  of  the  estimated  value  of 
the  goods  to  be  paid  for  in  that  manner. 


The  other  Judges  assenting, 


Rule  absolute. 


Andrews 
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Andrews  and  Others  against  Whitehead  and  Another.     Friday, 

°  Nov.  2Sd. 

IN  an  action  on  the  case  the  second  count  stated,  that  a  count  in 

whereas  heretofore,  to  wit,  on  the  15th  of  Dec.  1808,  at  fn  action  on 

\     .       ,  ,  the  case, 

the  parish,  &c,  the  plaint  ills  had  agreed  to  purchase  ot  the  stated  that 

defendants,  who  had  then  and  there  agreed  to  sell  and  de-  whereas  her©- 

,        i    .    A-/v  .    •  •  j    *     tofore,  &c. 

liver  to  the  plamtius,  at  a  certain  rale  or  price  per  pound,  to  tne  plaintiffs 

be  paid  in  a  manner  then  and  there  fixed  and  stipulated  by  and  had  agreed  to 

bclxce.cn  them  in  that  behalf,  divers  other  quantities,  viz.  from  tne  ddtout- 

30  to  40  other  bags  of  wool,  to  be  delivered  ivy  the  defendants  ants  to  sell 

to  the  plaintiffs,  at  a  time  which  before  and  at  the  time  of  the  J,^*1/™1"^ 

making  of  the  promise  and  undertaking  of  the  defendants  tain  rate  or 

hereinafter  next  mentioned  had  elapsed,  but  which  last-men-  vice  per 

'  ._.      pound.,  to  be 

tioned  wool  had  not  then  been  delivered  to  the  plaintiffs ;  paid  in  a 

and  thereupon  heretofore,  to  wit,  on  the  28th  of  Jan.  1809,  manner  then 
0        .  .  ,       ,.         j.,,  .  ji-  •  i         stipulatedbe- 

at,  &c.  in  consideration  of  the  premises,  and  also  in  consider-  iween  tnem 

ation  that  the  plaintiffs  at  the  instance  and  request  of  the  de-  40  bags  of 

fendants  would  still  receive  and  pay  for  the  said  wool  at  the  JJ^^/bv 

rate  or  price,  and  in  manner  last  aforesaid  on  the  deliver?/  of  such  the  defend- 

wool  to  them  within  a  reasonable  time  then  next  following;  the  a?L!it10*!ie 

s '  plaintiffs,  at 

defendants  undertook,  and  then  and  there  promised  the  plain-  a time  which, 

tiffs  to  deliver  the  said  wool  to  them  accordingly  within  such       [  103  ] 

reasonable  time  as  aforesaid:  and  though  the  plaintiffs  were  before  the 

always  from  the  time  of  making  the  said  promise  for  a  rea-  promise  of  the 

sonable  time  then  next  following,  to  wit,  until  and  upon  the  defendants 

28th  of  February  1809,  ready  and  willing  to  receiveand  pay  for  ^{0^"f,"'d 

the  said  wool  at  the  rate  or  price  and  in  manner  last  aforesaid;  elapsed,  but 

and  after,  during,  and  also  at  the  expiration  of  such  rea-  hadnot'then 

sonable  time  as  aforesaid,  to  wit,  on  the  day  and  year  last  been  deliver- 

o  foresaid,  offered  so  to  do,  and  requested  the  delivery  of  such  f,  '  and     . 
'  *  J  thereupon  tn 

consideration 

of  the  premises,  and  also  in  consideration  that  the  plaintiffs  would  still  receive  and  pay 

lor  the  said  wool,  at  the  rate  or  price  and  in  manner  last  aforesaid,  on  the  delivery  of 

it  within  a  reasonable  time  ;    the  defendants  promised  the  plaintiffs  to  deliver  the  said 

wool  accordingly  within  such  reasonable  time  as  aforesaid:  and  then  alleged  that  though 

the  plaintiffs,  for  a  reasonable  time  after  the  defendants'  promise,  were  ready  and 

willing  to  receive  and  pay  for  the  wool  at  the  rate  or  price  and  in  manner  last  aforesaid; 

yet  the  defendants  would  not  deliver,  &c. :   held,  that  this  was  too  general,  and  bad 

upon  special  demurrer  ;  inasmuch  as  no  price  and  mariner  of  payment  were  mentioned, 

which  were  referred  to  in,  and  incorporated  with,  and  made  part  of  the  consideration  of, 

the  new  promise  declared  on  ;   and  without  such  price  being  stated,  no  measure  was 

given  to  the  jury  for  estimating  the  damage  to  the  plaintiffs  by  the  non-delivery  of  the 

goods. 

wool 
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said  promise,  or  at  any  time  before,  or  on  the  said  28th  of 
February,  or  within  such  reasonable  time  as  aforesaid, 
deliver  the  said  wool,  &c. :  and  so  it  proceeded  to  allege 
damage  to  the  plaintiffs  from  the  non-performance  by  the 
defendants  of  the  agreement,  in  the  usual  form.  The  fourth 
count  was  in  substance  the  same.  The  fifth  count  stated 
that  whereas  before  the  making  of  the  promise  and  under- 
dertaking  of  the  defendants,  hereinafter  next  mentioned,  the 
plaintiffs  had  agreed  to  purchase  of  the  defendants,  who  had 
then  and  there  agreed  to  sell  and  deliver  to  the  plaintiffs 
other  quantities  of  wool,  consisting  together  of  divers 
(viz.  120)  bags  of  wool  at  and  for  certain  rates  or  prices 
agreed  upon  by  and  between  them,  but  at  the  time  of  making 
such  their  promise  and  undertaking  hereinafter  next  men- 
tioned the  defendants  had  wrongfully  omitted  and  neglected 
to  deliver  the  said  wools  or  any  part  thereof  according 
to  their  said  last-mentioned  agreement,  and  had  made  default 
in  the  performance  thereof  in  that  respect :  and  thereupon 
afterwards,  to  wit,  on  the  said  28th  of  January  1809,  at,  &c. 
in  consideration  of  the  premises  last  aforesaid,  and  also  in 
consideration  that  the  plaintiffs,  at  the  instance  and  request 
of  the  defendants,  would  still  receive  and  pay  for  the  said 
last-mentioned  wools  at  the  rates  or  prices  aforesaid,  the  de- 
fendants undertook,  and  then  and  there  promised  the  plain- 
tiffs, to  deliver  the  said  last-mentioned  wools  to  them  accord- 
ingly. And  though  the  plaintiffs  were  always,  from  the  time  of 
making  the  promise  last  aforesaid  for  a  reasonable  time  then 
next  following,  ready  and  willing  to  receive  and  pay  for  the 
said  wools  at  the  rates  and prices  aforesaid,andatthe  expiration 
of  such  reasonable  time  as  last  aforesa  id,  to  wit,  on  the  said  28th 
of  February  1809,  and  before,  offered  so  to  do,  and  requested 
the  delivery  of  the  said  wools  accordingly,  to  wit,  at,  &c. :  yet 
the  defendants  did  not  nor  would  within  a  reasonable  time 
next  after  the  making  of  their  promise  and  undertaking  last 
aforesaid,  or  when  so  requested  as  aforesaid,  or  at  any  other 
time,  deliver  to  them  the  said  wools;  but  during  all  that  time 
and  until  and  after  the  said  28th  of  February  wholly  refused 
and  neglected  so  to  do ;  whereby,  &c. 

To  these  counts  the  defendants  demurred  ;    and  set  forth 

these 
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these  special  causes,  as  to  the  2d,  4th,  and  5th  counts :  that  it        1810. 
does  not  appear  at  what  rates  or  prices  per  pound  the  defend- 
ants  had  agreed  to  sell  the  wool,  nor  at  what  time  in  certain        aguintt 
they  had  agreed  to  deliver  it;  nor  in  what  manner,  nor  at  Whitehead. 
what  time,  the  plaintiffs  had  agreed  to  pay  for  it.  And  further, 
as  to  the  5th  count,  that  it  does  not  appear  that  the  defendants 
undertook  and  promised  to  deliver  the  wool  upon  request  or 
within  a  reasonable  time,  or  at  any  or  what  time  in  certain. 
Taddy,  in  support  of  the  demurrers,  objected  to  the  too 
great  generality  of  all  these  counts,  in  which  the  essential 
terms  of  the  original  contract,  which  were  referred  to  and 
made  part  of  the  contract  declared  upon,  namely,  the  price      \_  105  ] 
of  the  goods  and  the  time  and  manner  of  payment  for  them, 
are  omitted  in  the  statement  of  that  contract;  although  each 
of  those  circumstances  constitutes  part  of  the  consideration 
for  the  subsequent  promise  of  the  defendants.     The  rule  of 
pleading  in  this  respect  was  laid  down  by  Lord  Ellenborough 
in  delivering  the  judgment  of  the  Court  in  Clarke  v.  Grey  (a) ; 
that  the  declaration  must  set  out  so  much  of  any  contract, 
consisting  of  several  distinct  parts  and  collateral  provisions, 
as  contains  the  entire  consideration  for  the  act,  and  the  entire 
aet  which  is  to  be  done  in  virtue  of  such  consideration.  Now 
here  it  is  only  stated  that  the  defendants  had  agreed  to  sell 
and  deliver  to  the  plaintiffs  the  goods  at  a  certain  rate  or 
price  per  pound,  (not  saying  what  rate  or  price)  to  be  paid  in 
a  manner  stipulated  between  the  parties  (without  shewing  how 
stipulated)  and  to  be  delivered  at  a  time  which  was  elapsed 
before  the  promise  was  made  (not  stating  when  the  delivery 
was  to  be  made.)  [The  Court  suggested  that  the  argument,  e 
contra,  might  be  that  the  first  agreement  was  laid  as  a  consi- 
deration past,  and  mere  inducement  to  the  subsequent  pro- 
mise.] It  might  perhaps  have  been  laid  as  inducement,  but  it 
is  not  so  laid:  the  latter  part  of  the  count  refers  to  the  price, 
and  manner  of  payment,  as  parts  of  the  consideration  of  the 
promise:  the  promise  is  laid  to  be  in  consideration  of  the  pre- 
mises, and  that  the  defendants  would  receive  and  pay  for  the 
wool  at  the  rate  or  price  and  in  manner  last  aforesaid,  when  no 
price  or  manner  had  been  mentioned.  So  much  of  every  agree- 
ment declared  on  should  be  stated,  as  that  the  Court  may  judge 
of  its  legal  effect,  and  see  that  the  stipulations  of  it  are  legal. 

(«)  6  Eatt,  66t.    . 
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1810.  But  if  an  agreement  for  the  sale  and  delivery  of  goods  were 
made  in  the  very  terms  stated  on  this  record,  not  specifying 
prices,  mode  of  payment,  or  time  of  delivery,  it  would  be  void 
Whitehead,  for  the  uncertainty  of  what  the  one  party  was  to  pay,  and  the 
other  to  perform.  A  promise  to  pay  must  be  of  a  specific 
sum,  or  of  what  is  reasonably  due:  and  so  of  the  considera- 
tion :  for  the  convertible  terms  of  the  contract  must  be  equally 
certain,  in  order  to  shew  that  the  defendant  might  have  a  mu- 
t  ual  remedy  for  the  part  of  the  contract  stated  as  the  considera- 
tion. By  the  words,  in  consideration  of  the  premises,  the  whole 
of  the  antecedent  agreements  in  the  declaration  forms  part  of 
the  consideration.  The  payment  may,  for  any  thing  appearing 
to  the  contrary,  have  been  stipulated  to  be  made  in  a  way 
which  would  create  a  condition  precedent :  as  by  a  part  pay- 
ment, or  by  a  bond  to  be  sealed  and  delivered,  before  the  de- 
livery of  the  wools :  or  it  may  have  been  stipulated  to  be  made 
in  a  way  which  the  law  would  deem  usurious.  Suppose,  in- 
stead of  the  general  issue,  a  special  plea,  as  anciently,  was  to 
be  pleaded;  in  answer  to  the'  allegation  that  the  plaintiffs 
"  were  ready  and  willing  to  receive  and  pay  for  the  said  wool 
"  at  the  rate  or  price  and  in  manner  last  aforesaid,  and  requested 
"  the  delivery  of  such  wool  accordingly  ;  but  that  the  defeud- 
"  ants  would  not  deliver  the  said  wool,"  &c. ;  the  defendants 
might  have  pleaded,  that  they  were  ready  and  willing  to  have 
delivered  the  said  wool  at  the  rate  or  price  and  in  manner  last 
aforesaid,  but  that  the  plaintiff's  were  not  ready  to  pay  for  it 
in  manner  aforesaid:  and  then  the  modo  et  forma  would  have 
been  part  of  the  issue;  and  yet  no  manner  of  payment  would 
be  stated  upon  the  record  ;  so  that  it  would  be  quite  uncertain 
f  107  ]  what  fact  was  to  be  tried  upon  that  issue.  The  action  of  as- 
sumpsit is  in  most  instances  a  substitute  for  the  action  of 
debt,  as  appears  in  Slade's  case  (a) ;  but  it  is  clear  that  debt 
for  a  certain  sum  to  be  paid  in  a  certain  manner,  (neither 
mentioning  the  sum  nor  the  manner,)  would  be  bad.  It  was 
resolved  (6)  in  that  case,  that  every  contract  executory  im- 
ports in  itself  an  assumpsit ;  and  therefore  when  one  sells 
goods  to  another, and  agrees  to  deliver  them  at  a  day  to  come ; 
and  the  other,  in  consideration  thereof,  agrees  to  pay  so  much 
money  at  such  a  day ;  both  parties  may  have  an  action  of  debt, 
or  on  the  case  on  assumpsit;  for  the  mutual  executory  agree- 

•  («)  4  Rep.  94.  (&)  3d  &  4th  Rcsol.  ib. 

ment 
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ment  of  both  parties  imports  in  itself  reciprocal  actions  upon        1810. 

the  case,  as  well  as  actions  of  debt.    And  that  the  plaintiff  in        

that  action  on  the  case  on  assumpsit  should  recover  not  only       againtt 
damages  for  the  special  loss,  but  also  for  the  whole  debt;  so   Wuitkhbjd. 
that  a  recovery  or  bar  in  that  action  would  bar  an  action  of  debt 
on  the  same  contract,  and  vice  versa.  Now  if  the  count  do  not 
disclose  to  the  Court  the  essential  terms  of  the  contract,  how  * 

can  a  recovery  in  the  one  action  be  pleaded  in  bar  to  another 
action  on  the  same  contract?  If  the  contract  be  stated  truly  in 
the  one,  and  thus  generally  in  the  other,  it  cannot  appear  to 
the  Court  to  be  the  same  contract.  Thus,  one  of  the  objects 
of  requiring  reasonable  certainty  in  pleading  will  be  defeated.  * 
Wherefore  in  TViatv.  Essinglon  (a),  the  plaintiff  having  de- 
clared in  trespass  for  breaking  his  house,  and  taking  away 
divers  goods  and  chattels  (not  saying  what  goods)  of  his  there 
found;  after  verdict,  judgment  was  arrested;  because  a  reco- 
very in  that  action  could  not  be  pleaded  in  bar  to  another 
action  for  the  same  goods.  This  very  general  manner  of 
pleading  in  case  on  assumpsit  is  of  recent  introduction,  and  T  108  J 
no  precedents  of  the  kind  have  until  now  been  brought  in 
review  before  the  Court.  The  precedents  in  Clift.91.  93.  96. 
and  Lib.  Plac.  18  (15)  all  state  the  nature  of  the  goods,  the 
price,  and  time  of  delivery.  Of  the  ancient  precedents,  one 
in  RaslaWs  Entr.  Action  on  the  Case,  G.  b.  7.  comes  nearest  to 
this:  that  is  upon  an  assumpsit  to  deliver  seisin  of  four  acres 
purchased  of  the  defendant  within  a  certain  time  past:  in  the 
recital  of  the  writ  it  is  stated  generally,  that  there  was  a  cer- 
tain agreement  to  do  the  act  in  a  certain  time;  but  in  the  count 
the  purchase-money  is  stated,  aud  the  promise  of  the  defend- 
ant to  deliver  seisin  within  a  certain  time,  to  wit,  before  the 
Feast,  SfC.  In  Wise  v.  Wise  (b)  an  executor  declared  in  as- 
sumpsit, that  the  defendant  being  indebted  to  his  testator  in 
20/.  which  he  ought  to  have  paid  him  according  to  an  agree- 
tnent  between  them,  promised  to  pay,  &c. :  and  after  verdict, 
judgment  was  arrested,  because  it  did  not  appear  what  the 
agreement  was,  whether  by  deed,  obligation,  or  how  otherwise. 
But  Ward  v.  Harris  (c)  may  be  relied  on,  where  the  declar- 
ation stated  that,  in  consideration  that  the  plaintiff  had  sold 
to  the  defendant  a  certain  horse  of  the  plaintiff  at  and  for  a 

(a)  ZLd.Raj?.  1410. 
(b)  2  Lev.  152.  (c)  2  Bou  $  Pull.  265. 
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1810.        certain  quantity  of  certain  oil,  to  be  delivered  within  a  certain 
time,  which  had  elapsed  before  the  suit  commenced,  the  de- 

A  vno  E W§ 

against  fendant  promised  to  deliver  the  said  oil  accordingly:  and  a 
Whitehead,  majority  of  the  Court  held  this  to  be  sufficient  after  verdict : 
but  that  does  not  conclude  a  case  arising  upon  special  de- 
murrer. And  Lord  Eldon  was  ofopinion  that  the  declaration, 
not  stating  the  value  of  the  horse  or  of  the  oil,  nor  the  quan- 
tity of  the  oil,  did  not  state  enough  of  the  contract  to  war- 
[  109  ]  rant  any  judgment  upon  it,  even  after  verdict,  as  he  could 
not  intend  upon  that  general  statement  what  the  contract 
proved  was.  Then  further,  as  to  the  5th  count,  it  states  the 
breach  of  an  agreement ;  which  agreement  is  not  stated,  as 
the  consideration  for  the  subsequent  promise ;  it  is  not  shewn 
therefore  how  the  agreement  was  broken  by  the  defendants. 
The  promise  to  deliver  is  also  stated  too  generally:  it  might 
be  either  to  deliver  upon  request,  or  upon  payment,  or  at  a 
time  certain,  or  within  a  reasonable  time:  whichever  it  was, 
-  it  ought  to  have  been  stated.  And  if  it  be  said  that  upon  a 
promise  to  deliver  generally,  the  law  will  construe  it  to  be 
upon  request ;  that  legal  result  ought  to  be  stated  :  for  it  i9 
not  sufficient  to  state  evidence  of  the  contract,  but  the  legal 
effect  of  it  must  be  stated,  otherwise  questions  of  law  would 
be  mixed  with  the  facts  on  the  record. 

In  the  course  of  the  argument  Lord  Ellenborough,  C.  J. 
proposed  to  the  plaintiff's  counsel  to  amend  his  declaration ; 
saying  that  it  would  at  any  rate  be  better  to  make  decisive 
sense  than  doubtful  nonsense  of  these  counts ;  and  to  state 
the  contract  with  certainty,  rather  than  try  experiments  with 
how  little  sense  and  meaning  such  counts  could  be  framed. 
But  he  answered  that  it  might  be  more  advantageous  to  his 
clients  to  have  some  of  the  counts  in  this  general  form  if  they 
could  be  supported,  as  he  still  hoped  they  might.  His  Lord- 
ship referred  to  what  was  said  by  Mr.  Justice  Chambre  in  the 
case  of  Bldkey  v.  Dixon  (a). 

Marry  at,  contra,  then  contended,  that  howevergenerally  the 
contract  referred  to  in  these  counts  might  be  stated,  yet  as  the 
time  in  which  the  delivery  of  the  goods  was  to  have  been  made, 
[  110"]  whatever  it  might  have  been,  was  passed  at  the  time  of  making 
the  promise  on  which  the  action  was  brought,  the  breach  of 
such  contract  so  laid  was  a  sufficient  consideration  for  the  sub- 

(«)  *  ft*.  4  FvU .  ttft. 

1  sequent 
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sequent  promise  of  the  defendants.    Where  there  is  an  agree-        1810. 
ment  to  deliver  goods  generally,  the  law  implies  that  the  de- 

A  N  D  R  F  Vf  • 

livery  i9  to  be  made  within  a  reasonable  time ;  and  what  that       against 
reasonable  time  may  be  is  a  matter  of  evidence,  arising  out  of   Whitehead. 
all  the  circumstances  of  the  case,  and  is  not  necessary  to  be 
stated  with  precision,  or  if  stated  under  a  videlicet,  is  unneces- 
sary to  be  proved  as  laid  :    and  where  the  action  is  brought, 
as  it  is  here,  for  the  non-delivery  within  a  reasonable  time, 
the  price  of  the  goods  or  manner  of  payment  is  wholly  imma- 
terial, and  need  not  be  stated  :  in  like  manner  as  if  the  action 
were  brought  for  the  non-delivery  at  the  price  agreed  upon, 
the  time  of  delivery  when  elapsed  would  be  immaterial  to  be 
stated.  But  here  the  prior  agreement  which  had  been  broken 
is  not  that  on  which  the  plaintiffs  now  sue  ;  the  time  for  its  ex- 
ecution was  gone  by ;  it  is  merely  stated  as  inducement  forthe 
subsequent  promise  declared  on:  theparticular  terms  there- 
fore of  that  agreement  were  no  longer  material  to  be  inquired 
of  or  stated  ;  it  is  a  sufficient  consideration  for  the  subsequent 
promise  that  there  had  been  an  agreement  for  the  sale  and 
delivery  of  the  wools  by  the  defendants  to  the  plaintiffs  at  a 
certain  price,  and  to  be  paid  for  in  a  certain  manner;  (which 
price  and  manner  of  payment  are  mere  matters  of  evidence  in 
the  assessment  of  the  damages,  and  form  no  part  of  the  con- 
sideration for  the  new  promise)  which  agreement  had  been 
broken  by  the  non-delivery  of  the  goods  at  a  time  (as  it  is  al- 
leged) which  before  the  promise  made  by  the  defendants  had 
elapsed.     The  precise  day,  therefore,  when  that  breach  took 
place  is  nothing  to  the  purpose;  that  consideration  was  gone      r  111  J 
by;  and  if  any  time  had  been  stated,  it  must  be  admitted  that 
it  would  not  have  been  necessary  to  be  proved,  as  laid:  itwould 
have  been  sufficient  to  have  proved, as  here  alleged,  that  the 
time  had  elapsed  and  the  breach  incurred  before  the  promise 
of  the  defendants.  And  then  the  count  proceeds,  that  in  consi- 
deration of  the  premises,  (that  is,  of  the  previous  breach  of  the 
agreement  by  the  non-delivery  of  the  goods  by  a  time  before 
then  gone  by)  and  also  in  consideration  that  the  plaintiff  would 
still  receive  and  pay  for  the  wool  at  the  price  and  in  manner 
last  aforesaid  (that  is,  in  the  past  agreement)  on  the  delivery 
of  the  goods  within  a  reasonable  time  afterwards,  the  de- 
fendants promised  to  deliver  it  within  such  reasonable  time: 
and  then  it  alleges  a  breach  of  that  promise  by  the  non-de- 
livery 
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1810.        livery  within  a  reasonable  time,  to  wit,  on  or  before  the  28th 
.  of  February.   Now  admitting  that  it  is  necessary  for  a  plain- 

against       tiff  to  state  the  legal  effect  of  every  contract  on  which  he  de- 
Whitehead.    clares,  here  every  thing  which  was  necessary  to  be  proved  by 
the  plaintiffs  is  stated ;  and  the  objection  is  that  other  things, 
which  if  stated  would  not  have  been  necessary  to  be  proved 
as  laid,  and  which  are  quite  beside  the  plaintiff's  gravamen,  are 
not  stated.     If  the  parties  had  been  reversed,  and  the  action 
had  been  brought  to  recover  the  price  of  the  goods,  then  an 
averment  of  price  would  have  been  sensible  and  material. 
[Bayley,  J.   Is  not  the  price  of  the  goods  to  be  the  measure 
of  damages  in  this  case  ?]     It  is  only  necessary  to  allege  a  le- 
gal consideration  for  the  promise;  the  rest  is  matter  of  evi- 
dence :  the  true  measure  of  damages  is  the  value  of  the  goods, 
if  delivered,  to  the  purchaser :  and  it  can  be  no  more  neces- 
sary to  notice  the  price  of  the  goods  in  this  case  than  in  an  ac- 
tion against  a  carrier  for  non-delivery  of  goods  sent  by  the 
seller  to  the  buyer.     If  one  agreed  with  another  to  build  a 
f  112  1      house;  though  the  contract  should  specify  the  price  of  every 
article  to  be  used  in  the  building;  yet,  in  an  action  for  not 
building  the  house,  it  would  not  be  necessary  to  set  out  the 
prices  of  the  several  articles.     Less  certainty  too  is  required 
in  pleading,  in  stating  that  which  is  within  the  defendant's 
own  knowledge.  Com.  Dig.  Plead.  (C.)  26.  collects  the  cases. 
[Bay  ley,  J.  That  is  where  the  matter  lies  peculiarly  within 
the  knowledge  of  the  other  party.    Lord  Ellenborough  C.  J. 
Is  there  any  case  which  says  that  it  is  not  necessary  to  state 
the  medium  of  payment,  at  least,  so  as  to  shew  that  it  is  a  le- 
gal medium?]    The  allegation  of  price,  generally,  imports  a 
legal  price,  and  the  Court  will  not  intend  that  it  is  illegal. 
[Lord  Ellenborough,  C.  J.    No  intendment  is  to  be  made 
either  way;  but  the  plaintiff,  who  is  to  recover  upon  the 
strength  of  his  own  case,  is  to  shew  that  sufficiently  to  entitle 
himself.]    In  an  action  for  the  non-delivery  of  goods,  or  for 
goodssold  and  delivered,  thegoods  may  be  contraband,  but  the 
Court  will  not  intend  that  they  are  so,  though  not  aver  red  to  be 
lawful  goods ;  that  is  matter  of  evidence  and  not  of  statement. 
It  is  sufficient  to  shew  an  adequate  consideration  which  does 
not  appear  on  the  face  of  it  to  be  illegal .  He  then  relied  upon  the 
case  of  Wardv.  Harris  (a),  where  theeount.  he  contended,  was 

(o)  ?  Bo».  #  Pull.  S65. 
2  more 
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more  general  than  these:  forthere,neitherthepriceofthe  horse        1810. 

nor  of  the  oil  was  mentioned, noreven  the  quantity  of  the  latter        

for  which  the  horse  was  sold ;  the  price  of  the  horse  being  only  a*ain»t 
stated  to  be  "at  and  for  acerlain  quantity  of certain  oil:"  nor  was  Wbiteuiuo. 
the  time  of  delivery  mentioned,  but  only  that  it  was  "  to  be 
delivered  within  a  certain  time:"  andyetlhiswasheldtobesuf- 
ficiently  stated  after  verdict.  The  only  inconvenience  which  [  113  ] 
can  be  suggested  from  this  general  mode  of  declaring  is  the 
difficulty  of  pleading  a  recovery  in  the  action  in  case  of  a 
second  action  brought  for  the  breach  of  the  same  contract : 
but  the  same  objection  applies  more  strongly  to  every  count 
upon  an  indebitatus  assumpsit.  Then  cui  bono  should  the 
price  of  the  goods  or  the  time  of  delivery  be  stated,  since,  if 
stated  under  a  videlicet,  they  need  not  be  proved,  as  laid. 
In  Lee  v.  Walker  (a),  which  was  an  action  on  the  case  for  the 
non-delivery  of  Riga  flax,  the  plaintiffwas  nonsuited;  because 
the  proportionablequantitiesof  the  different  sorts,and  the  time 
of  arrival  of  the  cargo,  out  of  which  the  delivery  was  to  be 
made,  were  not  proved,  as  laid  in  the  first  special  count.  But 
because  there  was  a  general  count,  which  only  stated  the  con- 
tract to  be  for  the  delivery  of  certain  quantities  at  certain  prices 
generally,  without  specifying  the  quantities,  prices,  or  time  of 
delivery;  this  Court,  on  motion,  sent  the  case  to  a  new  trial. 


(a)  M.  50  Geo.  3.  in  this  Court.  The  short  and  perhaps  imperfect 
note  which  I  took  of  the  contract  in  this  case,  on  hearing  the  report  of 
the  evidence  read ;  which  may,  however,  help  to  explain  the  allusion 
of  the  plaint  ill"  s  counsel;  is  this: — Sold  to  the  plaintiffs  25  tons  of 
Jtiga  flax,  on  arrival  of  the  first  cargo  we  shall  receive  of  our  pur- 
chases on  arrival  for  the  ensuing  season  already  made.  To  consist  of 
a  proportion  of  sorts. — The  objections  made  to  the  first  count,  as  I 
collected  them  at  the  time,  (for  I  did  not  see  the  declaration,)  were, 
first,  that  it  alleged  an  absolute  purchase  made  of  25  tons  of  Riga 
flax,  then  expected  to  arrive  in  and  to  be  imported  into  this  kingdom; 
whereas  the  contract  proved  was  conditional,  namely,  for  a  purchase 
out  of  the  first  cargo  that  should  arrive,  on  the  arrival  of  such  cargo  ; 
next,  that  the  count  alleged  it  to  be  a  contract  for  an  equal  proportion 
of  sorts ;  whereas  by  the  contract  the  proportion  of  sorts  was  to  depend 
upon  the  contents  of  the  cargo  which  might  first  arrive.  No  objec- 
tion was  taken  to  the  form  of  the  second  count,  as  being  too  general ; 
but  it  was  only  considered  as  obviating  by  its  generality  the  variance 
objected  to  between  the  contract  proved,  and  that  laid  in  the  first 
count. 

[Lord 
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*[  114  ] 


[115] 


[Lord  Ellenborough,  C.  J.    The  objection  there  did  not  arise 
upon  special  demurrer.  Le  Blanc,  J.  This  general  mode  *of 
laying  the  goods  to  be  sold  for  a  certain  price,  without  a  vide- 
licet at  some  money  price,  (which  would  tie  the  plaintiff  down 
to  prove  a  money  price  agreed  to  be  paid,  though  not  the  pre- 
cise sum  laid,)  would  let  him  in  to  prove  a  barter  price,  to  be 
paid  for  in  other  goods.]  "  A  certain  price"  must  be  taken  to 
mean  a  money  price.  [Bayley,  J.  Supposing  that  were  so ;  yet 
upon  judgment  by  default,  it  would  be  left  open  to  a  jury  to  say 
what  was  the  price  meant.]    Not  more  so  than  in  other  cases 
where  there  is  judgment  by  default.  [Lord  Ellenborough  C.J, 
It  does  not  necessarily  follow  that  the  allegation  of  a  certain 
price  to  be  paid  for  goods  means  a  money  price ;  that  might 
depend  upon  the  place  where  the  contract  was  made.     If,  for 
example,  it  were  made  on  the  coast  of  Africa,  where  commo- 
dities are  sold  by  barter,  it  would  be  taken  prima  facie  to  mean 
a  barter  price.   And  is  it  not  an  inconvenient  uncertainty  that 
the  other  party  should  be  left  in  doubt  whether  the  agreement, 
with  the  breach  of  which  he  is  charged,  were  for  the  sale  of 
goods  at  a  money  price,  or  for  a  barter  price,  or  in  what  man- 
ner the  price  was  to  be  paid?]    In  this  country  it  would  be 
taken  to  mean  a  money  price :  but  all  this  goes  to  the  esti- 
mate of  damage,  and  is  matter  of  evidence  for  the  jury.  In  an 
action  against  a  carrier  for  the  non-delivery  of  goods,  the 
price  for  which  he  agreed  to  carry  is  not  stated  (a);  and  yet 
that  is  part  of  the  consideration  for  the  duty  :  but  the  amount 
of  the  reward  must  have  been  considered  as  immaterial  upon 
a  question  of  non-delivery :  and  in  Clarke  v.  Grey  (by  the 
general  form  of  declaring  against  carriers  was  sustained, 
after  much  consideration,  though  it  was  proved  that  the  car- 
riers had  stipulated  specially  not  to  be  accountable  for  more 
than  51.  for  goods  (and  the  goods  lost  were  above  that  va- 
lue) unless  entered  and  paid  for  accordingly;  which  was 
not  stated  in  the  declaration :  the  Court  considering  it  to  be 
only  necessary  in  that  case,  as  in  covenant,  to  set  out  so 
much  of  the  contract,  the  breach  of  which  gave  the  ground 
of  action ;  (not  omitting  any  part  which  went  to  qualify  the 


(a)  Fide  the  precedent  of  Datston  v.  Janson,  in  3  Ld.  Ray.  115., 
rhere  the  allegation  is  only  that  the  carrier  was  to  carry  for  a  reward. 
(ft)  6  Eait,  564. 

contract 
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contract  as  set  out  in  the  declaration  ;)  but  not  that  which        1810. 

only  went  to  regulate  the  damages:  and  adding,  that  if  thecon-        

tract  for  safe  carriage  were  equally  broken  by  the  loss  of  the       against 
goods,  whether  the  sum  stipulated  to  be  paid  on  that  account  Whitcbbad. 
were  much  or  little,  it  could  not  be  said  that  such  stipulation 
necessarily  made  a  part  of  the  contract  for  safe  carriage  (a). 

Taddy  in  reply  was  stopped  by  the  Court. 

Lord  Ellen  borough  C.J.  It  is  not  necessary  to  wander 
into  the  variety  of  topics  which  have  been  brought  into  the 
argument,  in  order  to  decide  that  these  counts  are  bad.  It  is 
a  radical  fault  of  every  one  of  them  that  in  stating  the  consi- 
deration of  the  promise^  they  profess  to  refer  to  a  certain  rate 
or  price,  before  stated,  at  which  the  goods  were  to  be  deli- 
vered, when  no  rate  or  price  whatever  was  before  stated. 
Neither  is  it  necessary  to  draw  the  line,  and  say  how  little 
information  a  declaration  may  give  to  the  Court  of  the  real 
contract  between  the  parties;  how  nearly  it  may  be  reduced  f  116  1 
ad  maciem  et  ossa.  But  without  laying  down  any  general 
rules  as  to  what  manner  of  pleading  is  necessary  or  not  in 
setting  forth  contracts;  and  admitting,  for  argument  sake, 
that  certainty  of  price  and  time  of  delivery  of  the  goods  were 
not  necessary  to  be  stated  in  this  case;  yet,  as  the  considera- 
tion laid  for  the  subsequent  promise  purports  to  refer  to  a 
rate  or  price  before  mentioned,  and  no  rate  or  price  was 
before  mentioned,  but  only  a  certain  rale  or  price,  which  rate 
or  price  no  where  appears;  the  objection,  which  is  here 
pointed  out  by  special  demurrer,  is  well  founded.  As  to  the 
case  of  Ward  v.  Harris,  we  may  collect  the  inclination  of 
the  Court  to  have  been  to  hold  the  declaration  bad,  if  the 
question  had  arisen  on  special  demurrer;  the  majority  only 
holding  it  to  be  sufficient  as  being  after  verdict.  But  how 
much  more  certain  was  that  count  than  these  :  for  it  was  a 
barter  of  a  horse  for  oil;  and  the  only  objection  was,  that  the 

(a)  The  rule  laid  down  in  that  case  was,  that  it  is  sufficient  in  de- 
claring upon  any  agreement,  consisting  of  different  parts,  either  under 
seal  or  not,  to  state  so  much  of  it  only  as  constitutes  that  contract,  the 
breach  of  which  is  complained  of,  prescribes  the  duty  to  be  performed, 
and  the  time,  manner,  and  other  circumstances  of  its  performance:  with 
this  difference  only,  that  in  case  of  an  agreement  not  under  seal,  the 
consideration  must  be  stated,  and  no  part  of  the  entire  consideration  for 
any  promise  contained  in  the  agreement  can  be  omitted. 

count 
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count  did  not  state  the  quantity  or  price  of  the  oil :  but  still 
the  subject  of  the  barter  for  the  horse  was  stated  to  be  oil: 
whereas  here  the  count  refers  to  a  rate  or  price  before  men- 
tioned  to  be  paid  for  the  goods,  when  none  was  mentioned. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Le  Blanc,  J.  The  counts  are  all  too  general.  I  agree 
that  a  preceding  contract,  after  it  is  broken,  need  not  be 
stated  with  the  same  precision  as  the  immediate  contract  de- 
clared upon;  but  here  there  is  uncertainty  introduced  into 
the  contract  declared  upon,  because  it  refers  to  a  rate  or 
price,  before  mentioned,  in  the  former  contract  which  it  adopts; 
and  then  the  count  states  that  in  consideration  that  the  plain- 
tiffs would  still  receive  and  pay  for  the  wool  at  the  rate  or 
price  and  in  manner  last  aforesaid,  &c.  the  defendants  pro- 
mised, &c. ;  but  it  is  no  where  stated  what  that  rate  or  price 
was.  And  then  again  it  is  alleged  that  the  plaintiffs  were 
ready  and  willing  to  receive  and  pay  for  the  wool  at  the  rate 
or  price  and  in  manner  last  aforesaid;  but  that  is  only  saying 
that  they  were  ready  and  willing  to  pay  for  the  wool  at  an 
uncertain  price  and  in  an  uncertain  manner. 

B ayley,  J.  In  many  cases  it  may  not  be  necessary  to  state 
the  price  of  goods  contracted  to  be  delivered :  but  where  the 
question  of  damages  is  to  depend  entirely  on  what  the  price 
agreed  on  was;  there,  I  think,  it  is  necessary  to  state  the 
price.  Now  here  the  damages  to  the  purchaser  for  the  non- 
delivery of  the  goods  contracted  for  were  to  be  estimated  by 
the  difference  between  their  actual  value  and  the  price  agreed 
upon :  but  the  contract,  as  stated  in  these  counts,  gives  no 
measure  at  all  for  the  damages.  Then  suppose  there  was 
judgment  by  default,,  the  jury  would  have  to  assess  the  da- 
mages without  any  standard  to  refer  to.  I  never  before  saw 
a  declaration  of  this  sort  containing  general  counts  like 
these,  without  also  a  count  in  which  the  price  of  the  goods 
was  stated,  and  to  which,  therefore,  the  defendant  could  not 
demur;  and  that  may  account  for  the  objection  not  having 
been  before  taken. 

Judgment  for  the  Defendants. 


Elizabeth 
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1810. 
Emzabeth  Ann  Coxe,  an  Infant,  by  John  Gordon,  her  JHft^j 
next  Friend,  against  Day. 

THE  Master  of  the  Rolls  directed  a  case  to  be  sent  for  Where  a 
the  opinion  of  this  Court,  of  which  the  following  is  J5JJrw»»  J2!« 
the  substance.  to  the  father, 

By  indentures  of  lease  and  release  of  July  1790,  to  which  ^"/[er/,'^' 
Charles  Weslley  Coxe  and  Anne  his  wife,  both  since  deceased,  decease,  to 

(  harles  Coxe.  the  father  of  C.  W.  Coxe.  and  certain  trustees,  tbe  s^n'  j?: 

,    .        ,  i  in-  '  nant for  life; 

were  parties;  being  the  settlement  made  after,  in  pursuanceof  and  the  son 

articles  before,  the  marriage  of  C.  W.  Coxe  with  Anne  Gordon  obtained  a 
his  wife  ;    certain  manors,  messuages,  and  lands,  &c.  in  the  fne  father  of 
county  of  Wills,  of  which  C.  W.  Coxe  was  then  seised  in  fee,  his  life  estate 
were  conveyed  by  him  with  his  wife  to  the  trustees  to  the  use  tkin^the"0" 
of  C.  W.  Coxe  and  his  assigns  for  life,  sans  waste;  remainder  power)  sub- 
to  the  use  of  the  trustees  to  preserve  contingent  remainders ;  jfjafiBBt  with 
remainder  to  the  use  of  the  first  and  other  sons  of  C.  W.  Coxe  a  power  of 

andvtfwwehis  wife  in  tail  male;  remainder  to  the  use  of  all  and  re_entl7  for 

,     non-payment, 
every  their  daughter  and  daughters,  equally  to  be  divided  if  &c. :  held 

more  than  one,  in  tail  general,  &c.    And  by  the  same  inden-  *°at  the  son, 

tures  Charles  Coxe  and  C.  W.  Coxe  conveyed  other  lands  in  lifetime  of  his 

Sappcrton  and  Frampton  Mansell  in  Gloucestershire,  (being  father,  could 

part  of  the  premises  demised  by  the  lease  of  the  17th  of  derthepower. 

February  1802  after  mentioned)   of  which  C.  Coxe,  the      Under  a 

father,  was  then  seised  for  life,  with  remainder  to  his  son    ea^Df,Q  -, 

C.  W.  Coxe  in  fee,  to  the  trustees,  to  the  use  of  C.  Coxe  A 

!•/•  .i  power,  with  a 

and  his  assigns  for  life,  sans  waste;    remainder  to  the  use  of  condition (in- 

C.  W.  Coxe  and  his  assigns  for  life,  sans  waste ;   remainder  ter  alia) for 

re-entry  for 
to  the  use  of  the  trustees  during  C.  W.  Coxe\  life  to  preserve  non-payment 

contingent  remainders;    with  remainders  to  such  and  the  of  rent  for  21 

same  uses  as  were  before  stated  in  respect  of  the  Wiltshire  granted  with 

estate.     The  release  also  contained  a  power  of  leasing  the  a  condition 

Gloucestershire  estate  in  these  terms.     Provided  also,  that  it  £[  J^mJSL 

shall  and  may  be  lawful  to  and  for  the  said  C.  Coxe  during  ment  of  rent 

his  life,  and  after  his  decease  to  and  for  the  said  C.  W.  Coxe  in  20  dayVa 
......  .  .  case  no  suffi- 

dunng  his  life  from  time  to  time,  by  indenture  to  demise  all  dent  distress. 

or  any  part  of  the  premises,  &c.  to  any  person  or  persons,  can}e  taken 
for  any  term  or  number  of  years  not  exceeding  21,  in  pos-  mises  whereby 

to  levy  the 
rent,  %c.  is  not  a  good  execution  of  the  leasing  power;  such  conditional  power  of  re- 
entry being  less  beneficial  to  the  remainder-man  than  an  absolute  power  of  re-entry  on 
non-payment  of  rent. 

session, 
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session,  and  not  in  reversion,  or  by  way  of  future  interest, 
without  taking  any  fine  or  income  or  any  matter  or  thing  in 
the  nature  thereof  for  making  such  leases ;  and  so  as  the 
lessees  were  not  made  dispunishable  of  waste,  &c.  ;  and 
reserving  the  best  and  most  improved  rent  payable  half- 
yearly  during  the  continuance  of  such  leases  :  and  so  as  in 
every  such  lease  there  be  contained  a  condition  of  re-entry  for 
non-payment  of  the  rent  reserved  by  the  space  of  2 1  days : 
and  so  as  the  respective  lessees  execute  counter  parts,  &c. 
And  a  corresponding  power  was  extended  to  the  copyholds, 
to  demise  them  by  copy  of  court  roll,  reserving  the  ancient 
rents,  &c.  By  the  same  indenture  of  release  Charles  Coxe 
and  C.  W.  Coxe  conveyed  to  the  trustees  the  prebend 
of  Tarlton,  and  certain  other  lands  in  Tarlton,  in  the  parish 
of  Rodmanton,  in  Gloucestershire,  (comprising  the  residue  of 
the  premises  contained  in  the  lease  of  the  17th  of  February 
1802  hereafter  mentioned)  of  which  C  Coxe  wasthenseised  for 
the  lives  of  hiinselfand  of  C.  W.  Coxe,  and  of  Elizabeth  Bald- 
win, and  the  survivor  of  them,  under  a  lease  made  by  the  pre- 
bendary of  Tarllon,  at  and  under  a  certain  yearly  rent  and  ser- 
vices; habendum  to  the  use  of  the  trustees  and  their  heirs 
during  the  lives  of  the  said  C.  Coxe  and  E.  Baldwin,  and  the 
survivor,  upon  trust  out  of  the  rents  and  profits  of  the  said 
leasehold  premises  to  pay  theprebendal  rent  reserved, and  per- 
form the  covenants  of  the  lessee;  and  to  renew  the  lease  on  the 
death  of  any  of  the  cestui  que  vies,  and  as  occasion  should  re- 
quire, to  the  intent  that  there  might  always  be  three  subsisting 
lives  ;  and  next  to  permit  and  suffer  the  clear  rent  thereof 
to  be  received  by  the  said  C.  Coxe  and  his  assigns  during  his 
life  ;  and  after  his  decease,  upon  trust,  to  permit  and  suffer 
the  same  rents  to  be  received  by  C.  W.  Coxe,  and  his  assigns, 
during  his  life;  and  after  the  decease  of  the  survivor  of 
C.  Coxe,  and  C.  W.  Coxe,  upon  trust  that  the  trustees 
should  stand  seised  of  all  the  said  leaseholds,  subject  to  the 
several  trusts  aforesaid,  upon  such  trusts  and  for  such  in- 
tents and  purposes  as  would  best  and  nearest  agree  with  the 
trusts  before  declared  concerning  the  freeholds.  And  the  re- 
lease contained  a  power  for  leasing  the  said  leasehold,  as  fol- 
lows:— Provided  that  it  shall  and  may  be  lawful  for  the  said 
trustees,  at  the  request  of  the  person  or  persons  who  shall  for 
the  time  being)  by  virtue  of  the  trusts  before  declared,  be  en- 
titled 
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titled  to  the  receipt  and  enjoyment  of  the  rents  and  profits  of        18 10. 
the  same  leasehold,  by  indenture  to  make  any  under  lease  or         ~ 
leases  of  the  same,  &c.  with  the  like  restrictions  as  in  the  for-        ajcSntt 
mer  leasing  power,  as  to  the  freehold.)     By  indentures  of         Day. 
lease  and  release  of  the  20th  and  27th  of  March  1792,  between  ^"'"Jrl 
C.  Coxe  and  C.  W.  Coxe;  C.  Coxe,  for  the  considerations  lease  of  179?, 
therein  mentioned,  conveyed  to  C.  W.  Coxe,  his  heirs  and  as-  fg"^'"§Ahe 
signs,  the  manors  and  lands  *secondly  released  and  conveyed  estate  to  the 
by  the  indenture  of  settlement  of  the  9th  of  July  1790,  and  »on,Mubjectt 
also  the  prebend  of  Tarllon  and  the  lands  in  Tarlton  in  Rod-     #'r  J21  "| 
manton,  in  the  county  of  Gloucester,  thirdly  released  and  con- 
veyed by  the  same  settlement;  habendum  to  C.  W.  Coxe,  his 
heirs  and  assigns,  during  the  life  of  C.  Coxe,  subject  to  the 
proviso  after  mentioned  :  yielding  and  paying  to  the  said  C. 
Coxe  the  yearly  rent  of  1050/.  clear  of  all  taxes  and  deduc- 
tions, payable  half-yearly,  at  Michaelmas    and  Lady-day. 
Provided  that  if  the  said  yearly  rent  of  1050/.  or  any  part   Proviso  for 
thereof,  should  be  in  arrear  for  20  days  next  after  the  said  re-entry. 
days  of  payment,  &c,  "  being  lawfully  demanded,  and  no 
"  sufficient  distress  or  distresses  can  be  taken  or  found  in  or 
u  upon  the  said  demised  premises  thereby  granted,  6}c."  orany 
part  or  parts  thereof,  it  shall  and  may  be  lawful  for  the  said 
C.  Coxe  his  heirs  and  assigns  in  and  upon  the  said  premises, 
&c. "  to  re-enter  and  the  same  to  have  again,  repossess,  and 
■tt  enjoy,  and  receive,  and  take  the  rents,  issues,  and  pro- 
"  fits,  &c.  until  the  said  rent  and  all  arrears  thereof,  toge- 
K  ther  with  the  costs  and  charges  of  re-entry,  and  re-taking 
"  the  possession  thereof,  shall  be  lawfully  satisfied  and  paid  ; 
"  any  thing  therein  contained  to  the  contrary  notwithstand- 
ing."  By  indenture  ofleaseof  the  17th  of  February  1792,  C.  Leaseofnth 
W.  Coxe,  in  consideration  of  the  yearly  rents  and  covenants  q*^1]?2' by 
thereinafter  reserved  and  contained  on  the  part  of  the  lessee  to  the  defend 
to  be  paid  and  performed,  demised  to  the  defendant  the  farm  ant> 
at  Tarllon, together  with  certain  other  lands  in  Rodmanton  (be- 
fore mentioned),  and  also  certain  of  the  freehold  lands  lying  in 
Sapperton,  in  the  county  of  Gloucester,  (excepting  mines,  tim- 
ber, &c.)  habendum  to  the  defendant  from  the  Lady-  day  next      [  122  ] 
ensuing  the  date,  for  the  term  of  21  years,  subject  to  the  proviso 
thereinaftercontained :  reservingto  C.  W.  Coxe,  his  heirs  or  as- 
signs, the  yearly  rent  of  800/.  payable  half  yearly  at  Michaelmas 
and  Lady-day:  which  lease  contained  the  following  proviso  of 
re-entry.  "Provided 
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"  Provided  always,  and  these  presents  are  upon  this  ex- 
"  press  condition,  that  in  case  the  said  yearly  rent  of  800/.  or 
"  any  part  thereof,  &c.  shall  be  behind  and  unpaid  in  part  or 
"  in  all,  by  the  space  of  twenty  days,  &c.  being  lawfully  de- 
IC  manded,  and  no  sufficient  distress  or  distresses  can  or  may  be 
(i  had,  taken,  or  found  in  or  upon  the  said  demised  premises,  or 
"  some  part  thereof,  whereby  to  levy  the  same,  and  all  arrears 
"thereof,  if  any  ;  or  if  the  defendant,  his  executors,  &c.  shall 
"  sell  or  assign  over  this  indenture  of  lease,  or  the  premises 
"  hereby  demised,  or  any  part  thereof,  &c.  for  all  or  any  part 
"  of  the  said  demised  term,  except  to  his  or  their  child  or 
*'  children,  without  the  licence  in  writing,  of  the  said  C.  W. 
"  Coxe,  his  heirs  or  assigns  ;  or  if  the  defendant,  his  execu- 
"  tors,  &c.  do  not  pay  and  perform  all  the  rents  and  covenants 
*i  &c.  on  the  part  of  the  lessee,  &c. :  then  it  shall  and  may  be 
"  lawful  for  the  said  C.  W.  Coxe,  his  heirs,  &c.  to  re-enter 
"  upon  the  said  demised  premises,  &c.  and  the  same  to  have 
"  again,  repossess,  and  re-enjoy  as  in  his  and  their  former  es- 
"  tate,  &c."  The  said  indenture  of  lease  also  contained  a  co- 
venant that  the  lessee  should  lay  out  upon  the  premises  within 
the  term  demised,  1000/.  in  certain  buildings  and  repairs;  and 
that  in  case  of  any  dispute  about  the  sum  expended,  it  should 
be  settled  by  bill  delivered,  or  by  a  reference ;  C.  W.  Coxe. 
finding  rough  timber  and  lime,  and  assisting  with  his  team,  at 
convenient  times.  This  instrument,  though  dated  on  the  17th 
of  February  1802,  was  not  delivered  by  C.  W.  Coxe  until  the 
27th  of  April  following  (a)  ;  and  the  defendant  at  the  same 
time  executed  and  delivered  a  counterpart  of  such  lease.  The 
defendant  took  possession  of  the  demised  premises  at  Lady- 
day  1802,  and  laid  out,  pursuant  to  his  said  covenant  for  that 
purpose,  1000/.  and  several  hundred  pounds  more  in  repairs 
and*  improvements  of  them.  Anne  Coxe  died  in  February 
1797;  C.  W.  Coxe,  her  husband,  died  on  the  9th  of  March 
1806  ;  and  C.  Coxe,  the  father,  died  on  the  19th  of  February 
1808.  The  plaintiff,  Elizabeth  Anne  Gordon  (lateCoxe)  was 
the  only  issue  of  the  marriage  of  C.  W.  Coxe  and  Anne  his 
wife  ;  and  the  said  plaintiff  and  Joseph  Kaye,  to  whom  a  con- 
veyance had  been  previously  executed  by  the  surviving  trustee 
of  that  part  of  the  premises  demised  by  the  said  lease  to  the  de- 


(«)  Vide  Doe  d.  Coxe  v.  Day,  10  East,  427. 


fendant, 
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fendant,  which  consisted  of  the  prebendal  estate,  in  Easter        1810. 
Term  1808  brought  an  ejectment  against  the  defendant  to        " 
recover  the  whole  of  the  demised  premises;  which  was  tried       againtt 
at  Gloucester  in  the  summer  of  1808,  when  the  plaintiff  reco-         D**- 
vered  a  verdict  for  the  whole:  but  in  Hilary  Term  1809  (a) 
the  Court  of  K.  B.  set  aside  so  much  of  the  verdict  as  ap- 
plied to  the  freehold  part  of  the  demised  premises,  and  re- 
strained it  to  the  leasehold  only,  and  judgment  has  been  en- 
tered accordingly.     The  questions  now  reserved  for  the  opi- 
nion of  this  Court  were,  1st,  whether  C.  TV.  Coxe  had  power 
to  grant  the  said  lease  to  the  defendant,  as  to  the  freehold 
part  of  the  demised  premises,  during  the  life  of  his  father  C. 
Coxe.     2dly,  Whether  the  power  of  re-entry,  reserved  by 
the  lease  for  non-payment  of  the  rent,  be  or  be  not  made  in       L  ***  J 
conformity  to  the  power  in  the  settlement  for  granting  leases 
of  the  freehold  part  of  the  demised  premises :  and  if  not, 
whether  the  lease  be  not  void  on  that  ground.     Sdly,  Whe- 
ther, in  consequence  of  the  lease  to  the  defendant  of  the  pre- 
bendal part  of  the  demised  premises  being  void  at  law,  the 
lease  be  or  be  not  valid  as  to  the  freehold  part ;  the  rent  for 
the  whole  being  entire  :  and  in  case  the  lease  i3  valid  as  to 
the  freehold  part  of  the  premises ;  whether  the  defendant 
will  be  liable  to  pay  the  whole  rent  for  the  same,  or  to  have 
the  rent  apportioned  ? 

Puller,  for  the  plaintiff,  contended,  1st,  that  the  lease 
granted  by  C.  W.  Coxe,  the  son,  during  the  life  of  his  father, 
C.  Coxe,  of  lands  in  which  the  father  had  a  prior  life  estate, 
was  not  a  valid  lease  warranted  by  the  leasing  power  con- 
tained in  the  marriage  settlement  of  July  1790  :  for  the  power 
was  given  to  be  exercised  first,  by  C.  Coxe  during  his  life, 
and  after  his  decease  (and  not  till  then)  by  C.  W.  Coxe 
during  his  life  ;  whereas  the  lease  in  question  was  executed 
by  C.  W.  Coxe  alone,  during  his  father's  lifetime.  What- 
ever may  be  the  effect  of  the  conveyance  of  the  father's  life 
interest  to  his  son,  by  the  release  of  March  \192,  in  a 
Court  of  Equity,  the  power  must  be  construed  strictly  at 
law,  and  the  execution  must  be  in  strict  pursuance  of  it : 
and  no  qualifications  in  a  leasing  power  can  be  dispensed 
with,  except  such  as  go  to  the  destruction  of  the  power 

(a)  Vide  Doe  d.  Coxe  v.  Day,   10  East,  427. 

itself 


124  CASES  in  MICHAELMAS  TERM, 

J810.       itself  (a) :  but  here  the  qualification  did  not  go  to  the  de- 
struction  of  the  power,  because  after  the  conveyance  of  the 

against       father's  life  estate  to  the  son,  the  latter  could  by  applying 

Day.         to  equity  have  compelled  the  father  to  join  in  executing  a 

lease,  if  proper.     It  does  not  even  appear' to  have  been  the 

T  125  ]  intention  of  the  parties  to  the  conveyance  of  179?  that  the 
son  alone  should  have  the  power  of  leasing  reserved  to  the 
father  by  the  prior  deed  of  settlement;  for  what  could  then 
have  prevented  the  son  from  taking  a  fine,  and  leasing  to 
the  tenant  for  a  nominal  rent ;  which  would  have  been  good 
as  against  the  father  and  son  during  their  lives;  and  where 
then,  after  the  son's  death,  would  have  been  the  remedy 
of  the  father  for  his  rent  of  1050/.  per  annum  in  case  there 
was  no  sufficient  distress  on  the  premises:  for  if  the  lease 
were  well  executed  under  the  power,  the  tenant  would 
claim  under  the  prior  settlement.  But  if  the  father  had  in- 
tended to  convey  and  transfer  over  to  the  son  his  power  of 
leasing,  he  could  not  do  so ;  for,  according  to  Lady  Gresham's 
case  (6),  a  power  to  lease  cannot  be  executed  by  attorney, 
but  only  by  the  party  himself  to  whom  it  is  personally  given; 
and  this  rule  is  applied  as  well  to  authorities  coupled  with 
an  interest  as  to  naked  authorities.  And  in  The  Earl  of 
Montague  v.  The  Earl  of  Bath  (c),  where  the  owner  of  the 
estate  had  made  a  voluntary  settlement  of  it  with  a  power  of 
revocation  by  a  certain  instrument ;  the  power  not  having 
been  regularly  revoked  in  the  manner  prescribed,  was  held  to 
be  as  binding  upon  the  party  as  if  the  restriction  had  been 
imposed  upon  him  by  another.  The  true  meaning,  how- 
ever, of  the  power  in  question  is,  that  the  father  and  son 
should  each  in  succession  execute  the  leases  made  in  his 
own  lifetime,  The  power  is  given  to  the  father  alone,  and 
not  to  him  and  his  assigns,  during  his  life,  as  it  would  have 
been  if  so  intended.     As  to  the  second  question,  whether  the 

[  126  ]  proviso  for  re-entry  in  the  lease  be  made  in  conformity  to 
the  power  in  the  settlement;  the  proviso  in  the  lease  is 
only  for  the  re-entry  of  the  lessor,  in  case  the  rent  shall  be  in 
arrear  for  20  days,  and  there  be  no  sufficient  distress  upon  the 

(a)  Winter  ▼.  Ltedty,  Ctrtk.  429. 

(b)  Cited  in  Comket't  case,  9  Rep.  76.  a.  and  Palm,  436. 
(«)  2  Ck.  Rep.  417.  and  3  Ck.  Cat.  107. 

premises 
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premises  whereby  to  levy  the  same;  which  is  much  less  bene-        1810. 

ficial  to  the  owner  of  the  inheritance  than  the  absolute  condi-        

tion  for  re-entry  required  by  the  power  in  every  such  leaseybr        »°,"/ 
non-payment  of  the  rent  reserved  by  the  space  of  2 1  days  ;  with-         Da  v. 
out  the  necessity  of  shewing  that  tin-re  was  no  sufficient  distress 
upon  the  premises  ;  which  it  might  be  difficult  to  do.  Courts  of 
justice,  it  is  said  in  Taylor  d.  Atkins  v.  Horde  (a),  have  always 
looked  with  a  jealous  eye  to  see  that  the  conditions  in  favour 
of  the  next  taker  be  pursued,  not  literally  only,  but  substan- 
tially.    The  rent  must  be  reserved  with  all  the  beneficial  cir- 
cumstances. And  in  Orby  v.  Lord  Mohun  (b)  a  lease  under  a 
power  reserving  the  ancient  rent,  without  specifying  what  that 
rent  was,  was  held  void  by  Lord  Keeper  Cowper  and  Lord  C.J. 
Trevor,  against  Lord  HoWs  opinion;  because  it  put  the  re- 
mainder-man under  a  difficulty  in  declaring  or  avowing  for 
the  rent  in  arrear.  [Lord  Ellenborough,  C.  J.  There  can  be 
no  doubt  that  it  is  more  beneficial  to  the  owner  of  the  estate  to 
have  a  power  of  re-entry  at  once  upon  the  tenant,  upon  non- 
payment of  the  rent  within  a  certain  time,  than  to  have  such  a 
power  only  in  case  there  shall  be  no  sufficient  distress  upon 
the  premises  from  time  to  time  as  the  rent  shall  fall  in  arrear.] 
The  3d  point,  he  admitted,  was  against  him,  upon  the  autho- 
rity of  Co.  Lit.  148.  b. ;  which  does  not  appear  to  have  been 
questioned.     Lord  Coke  says,  "  concerning  the  appointment 
of  rents,  there  is  a  difference  between  a  grant  and  a  reservation 
of  a  rent:  for  if  a  man  be  seised  of  two  acres  of  land;  of  one  in 
fee  simple,  and  of  another  in  tail ;  and  by  his  deed  grant  a  rent      [  1 27  ] 
out  of  both  in  fee,  in  tail,  for  life,  &c,  and  dieth  ;  the  land  en- 
tailed is  discharged, and  the  land  in  fee  simple  remains  charged 
with  the  whole  rent:  for,  against  his  own  grant,  he  shall  not 
take  advantage  of  the  weakness  of  his  own  estate  in  part. 
But  if  he  make  a  gift  in  tail,  a  lease  for  life,  or  for  years,  of 
both  acres;  the  donor  or  lessor  dieth  ;  the  issue  in  tail  avoid- 
eth  the  gift  or  lease  ;  the  rent  shall  be  apportioned  :  for  see- 
ing the  rent  is  reserved  out  of  and  for  the  whole  land,  it  is 
reason  that  when  part  is  evicted  by  an  elder  title,  the  donee 
or  lessee  should  not  be  charged  with  the  whole  rent,  but  that 
it  should  be  apportioned  rateably  according  to  the  value  of 
the  land,  as  Littleton  here  saith." 

(a)  1  Burr.  121.         ((,)  2  fern.  531.  542.  and  3  Ch.  Rep.  102. 

Vol.  XIII.  H  Abbott 
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1810.  Abbott  contra.  As  to  the  first  question  ;  it  must  be  taken  in 

~  a  court  of  law  that  the  conveyance  from  the  father  to  the  son 

against  wa®  °f  h's  whole  interest.  The  rent  reserved  is  analogous  to 
Day.  a  fee  farm  rent,  though  it  cannot  be  so  called ;  and  until  the 
condition  be  broken  the  estate  of  the  father  is  in  the  son.  As 
to  the  possibility  of  the  father  being  prejudiced  by  the  transfer 
of  this  power  to  the  son  ;  it  must  be  recollected  that  powers  of 
this  sort  are  introduced,  not  for  the  benefit  of  the  tenant  for 
life,  but  of  the  remainder-man.  [Lord  Ellenborough,  C.  J. 
The  power  to  lease  for  so  long  a  term  is  for  the  benefit  of  the 
tenant  for  life:  the  qualifications  only  are  for  the  benefit  of 
those  in  remainder.]  No  lease  however  could  be  made  with- 
out reserving  the  best  rent ;  and  therefore  the  father  could 
not  be  prejudiced.  The  son  then  being  assignee  of  the  fa- 
ther's estate,  the  question  is,  whether,  he  may  not  execute  the 
power  of  leasing,  although  it  be  not  in  terms  given  to  the  fa- 
ll 128  ]  ther,  and  his  assigns.  Such  a  power  was  holden  in  Edwards 
v.  Slater  (a),  to  be  annexed  to  the  estate  of  the  tenant  for  life, 
and  not  merely  collateral  to  it.  And  there  are  several  cases 
to  shew  that  if  the  tenant  for  life  forfeit  his  estate,  the  power 
annexed  to  it  is  also  gone.  Then  it  follows  that  the  person 
seised  of  that  estate  by  a  lawful  conveyance  may  execute  the 
power  annexed  to  it.  This  case  is  the  stronger  in  favor  of 
the  power  passing  with  the  estate ;  because  the  son,  who  was 
next  in  remainder,  was  as  much  interested,  at  least,  in  the 
due  execution  of  the  power  as  the  father  himself.  Lady 
Greshani's  case  (b),  which  was  determined  at  the  assizes,  is 
very  distinguishable ;  for  there  the  tenant  had  delegated  his 
power  to  a  stranger,  to  whom  he  had  not  assigned  his  estate. 
In  How  v.  Whitfield  (c),  a  power  of  leasing  was  held  well 
executed  by  the  assignee  of  a  term  to  which  such  power 
was  annexed :  but  there  the  power  was  given  in  express 
terms  to  the  party  and  his  assigns.  2dly,  As  to  the  sufficiency 
of  the  clause  in  the  lease  for  re-entry,  compared  with  the 
requisition  of  the  power ;  admitting  that  there  must  be  a 
substantial  compliance  with  the  terms  of  the  power,  and  in 
a  manner  equally  beneficial  to  the  remainder-man,  the  ques- 
tion is,  whether  that  has  not  been  done  in  this  instance  ? 

(a)  Hardr.  415.  (ft)  9  Rep.  70.  a. 

(c)  T.  Jonet,  110.  and  1  Ventr.  339.  S.  C." 

1  The 
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The  power  does  not  affect  to  specify  the  very  terms  of  the        1810. 
clause  to  be  introduced,  but  only  to  give  the  substance  of  it.         "" 
The  lease  does  in  fact  contain  a  condition  of  re-entry  for  non-       agaimt 
payment  of  the  rent  reserved  for  20  days;  and  not  the  less         Day. 
so,  because  it  is  only  to  be  exercised  if  there  be  not  a  suf- 
ficient distress  on  the  premises  out  of  which  the  landlord  may 
immediately  satisfy  himself  for  the  rent   due.      The  sole 
object  of  such  a  clause  is  to  secure  the  rent ;  but  if  there  be       [  1*9  J 
a  sufficient  distress,  that  object  is  more  immediately  and  ef- 
fectually secured  than  by  re-entry.      [Lord  Ellenborough, 
C.  J.  In  the  one  case,  it  is  to  b<*  secured  from  time  to  time 
by  successive  suits,  with  the  risk  of  sureties  if  the  distress  be 
replevied ;  in  the  other  it  is  secured  once  for  all  by  the  land- 
lord's re-possessing  himself  of  the  land  out  of  which  the  rent 
is  derived.]    In  substance  it  amounts  to  the  same  thing;  for 
at  any  time  before  the  landlord  recovers  in  ejectment  for  the 
forfeiture,  the  tenant  coming  iu  and  paying  the  arrears  and 
costs  will  be  relieved  (a) :  it  is  therefore  now  become  merely    . 
a  clause  in  terrorem.  [Lord  Ellenborough,  C.  J .  Surely  the 
direct  power  of  re-entry  is  more  beneficial  to  the  landlord.] 
It  was  found  to  be  so  difficult  for  the  landlord  to  avail  him- 
self of  the  general  power  of  re-entry  for  non-payment  of  rent 
at  the  day,  on  account  of  the  precision  required  in  making 
the  demand  of  rent,  that  the  legislature  passed  the  act  of  the 
4  Geo.  2.  c.  28.  [Lord  Ellenborough,  C.  J.    The  very  provi- 
sion of  the  legislature  shews  that  there  is  a  difference  in  this 
respect.] 

Puller  was  stopped  in  reply  :  and 

Lord  Ellenborough,  C.  J.  said  that  the  Court  would 
certify  their  opinion  to  his  Honor.  And  afterwards  the  fol- 
lowing certificate  was  sent. 

This  case  has  been  argued  before  us  by  counsel :  we  have 
considered  it,  and  are  of  opinion  upon  the  first  question  sub- 
mitted to  our  consideration,  that  the  said  Charles  Weslley 
Coxe  had  not,  during  the  lifetime  of  his  father  Charles  Coxe,  [  130  ] 
power  to  grant  the  lease  to  the  said  defendant,  as  to  the  free- 
hold part  of  the  said  demised  premises.  And  upon  the  se- 
cond question,  that  the  power  of  re-entry,   reserved  in  and 

(a)  Vide  st.  4  Geo.  8.  c.  28.  recognizing  such  relief  at  law  as  well  as  iu 
equity. 

H2  by 
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COXE 

against 
Day. 


by  the  said  lease  for  non-payment  of  the  rent,  is  not  made  in 
conformity  to  the  power  in  the  settlement  for  granting  leases 
of  the  freehold  part  of  the  said  demised  premises ;  and  that 
the  lease  is  void  on  that  ground. 

The  above  opinion  on  the  first  and  second  questions  made 
it  unnecessary  for  us  to  enter  upon  the  consideration  of  the 
third. 

Ellenborough. 

N.  Grose. 

S.  Le  Blanc. 

J.  Bayley. 


Friday, 
Nov.  23d. 


Lowndes  and  Others,  Assignees  of  Lees,  a  Bankrupt, 
against  Anderson  and  Others. 


THE  plaintiffs  declared  in  assumpsit  upon  the  common 
money  counts,  for  money  lent,  money  paid,  money  had 


sideration 
without  no- 
tice.   There- 
fore where  a 
trader,  after 
a  commission 


Bank  notes 
cannot  be  fol- 
lowed by  the 

legal  owners  an(j  receiVed  by  the  defendants  to  the  use  of  the  plaintiffs  as 
•  hi  assignees,  and  upon  an  account  stated  between  them ;  to 
of  bona  fide  which  the  defendants  pleaded  the  general  issue  :  and  at  the 
holders  for  a  trial  before  Lord  Ellenborough,  C.J.  at  Guildhall,  a  verdict 

was  found  for  the  plaintiffs  for  2506/.  18s.  2d.  subject  to  the 

opinion  of  the  Court  upon  this  case: 

The  plaintiffs  are  assignees  of  William  Lees,  a  bankrupt, 

against  whom  a  commission  issued,  dated  the  5th  of  August, 

1807,  upon  an  act  of  bankruptcy  committed  on  the  3d  of  that 
issued  against  month.  The  defendants  are  bankers  in  London.   On  the  1 1th 
him,  wishing 
to  redeem  a 

bill  of  exchange  which  he  had  before  remitted  to  his  bankers,  to  whom  he  was  in- 
debted much  beyond  the  amount,  secretly  employed  an  unknown  agent,  in  whose 
hands  he  placed  for  that  purpose  four  other  bills  of  about  the  same  value;  and  such 
agent,  after  endeavouring  in  vain  to  prevail  on  the  bankers  to  take  in  exchange  such 
four  bills  for  the  one,  (wnich  application  was  made  as  from  and  in  the  names  of  third 
persons,  though  seconded  by  a  letter  from  the  trader  to  the  bankers,  received  by 
them  about  the  same  time,)  passed  off  the  four  bills  in  the  market,  and  obtained 
bank  notes  for  the  same,  with  which  bank  notes  he  took  up  the  first  bill  out  of  the 
bankers'  hands  in  the  usual  way :  held  that  the  assignees  of  the  bankrupt  trader  could 
not  recover  from  the  bankers  the  amount  of  such  bank  notes,  the  produce  of  the  four 
bills,  part  of  the  bankrupt's  estate,  though  disposed  of  by  him  after  his  bankruptcy  ; 
the  bankers  having  bona  fide  for  a  valuable  consideration,  and  without  notice  of  the 
true  owners,  received  such  bank  notes. 

2  of 
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of  April,  1807,  Lees  paid  or  remitted  to  the  defendants  a  bill  MO. 
of  exchange,  dated  the  1st  of  September,  1S06,  drawn  by  him  _""~ 
and  accepted  by  Danson  and  Walmsley,  of  Lancaster,  for  again* 
2509/.  19s.  payable  12  months  after  date  to  the  order  of  Lees  Ani>krso«. 
the  drawer,  and  indorsed  by  him,  and  also  by  Gregsons  and 
Co.  of  Liverpool.  The  bill  was  paid  to  the  defendants  on  a 
general  banking  account,  and  in  the  usual  way  of  business  ; 
and  about  the  same  time  Lees  drew  several  bills  of  exchange 
on  the  defendants  to  the  amount  of  the  said  bill  or  thereabouts, 
in  the  common  course  of  business  ;  Lees  having  been  in  the 
habit  of  making  remittances  to  and  drawing  bills  on  them, 
as  suited  his  own  business  :  and  Lees  was,  at  the  time  lie 
paid  this  bill  for  2509/.  19s.  to  bis  bankers,  and  still  is,  in- 
debted to  them  for  money  advanced  in  a  sum  very  consider- 
ably above  the  amount  of  all  their  securities.  On  the  27th 
of  July,  1807,  Lees  knew  of  his  approaching  insolvency  ;  and 
being  particularly  desirous  to  get  this  bill  for  2509/.  19s.  into 
his  possession,  desired  his  clerk,  B.  Prescott,  to  go  to  Lon- 
don immediately  for  that  purpose;  and  on  the  28th  of  July, 
1807,  Lees  gave  Prescolt  four  bills  to  the  amount  of  2525/.  3s. 
2d.,  with  which  he  that  day  set  off  for  London,  and  was  di- 
rected by  Lees  to  do  the  business  through  the  medium  of  a 
third  person.  On  the  4th  of  August,  Prescott,  according  to  [  132  ] 
the  instructions  of  Lees  to  employ  a  third  person,  gave  these 
bills  to  a  friend  of  his  in  London,  who  was  unknown  to  the 
bankers,  and  requested  him  to  go  to  the  defendants  and 
retire  the  bill  for  2509/.  19s.  and  soon  after  the  stoppage  of 
Lees,  and  before  the  defendants  had  heard  of  the  commission 
of  bankrupt  against  him,  this  person  called  at  the  defendants* 
banking-house,  in  consequence  of  the  direction  he  had  received 
from  Prescolt,  to  take  up  the  bill  for  2509/.  19s.  and  brought 
the  bills  of  exchange  for  that  purpose,  which  had  been  so 
given  by  Lees  to  Prescott.  The  defendants  asked  this  per- 
son from  whom  he  came  ?  he  said  he  came  to  take  up  Danson 
and  Walmsley*  s  acceptance  'from  Lowndes  and  Bateson,  who 
are  merchants  in  Liverpool;  and  being  asked  by  the  defendants, 
whether  Lozcndes  and  Bateson  would  indorse  the  bills,  he  said 
he  did  not  know.  The  defendants  then  refused  to  take  the  bills 
which  were  so  offered  to  them.  Sometime  after  this,  and  after 
the  middle  of  August,  1807,  the  same  person,  in  consequence 
of  the  directions  he  had  received  from  Prescott,  agaiu  offered 

bills 
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1810.        bills  to  take  up  the  bill  for  2509/.  19s.  but  the  defendants  re* 

,  fused  to  take  the  bills  which  were  so  offered  on  this  second 

Lowndes  _      ^      _ 

against  application.  Un  the  day  when  this  second  application  was 
Anderson,  made,  the  defendants  had  received  a  letter  from  Lees,  dated 
two  days  before,  which  stated  the  flourishing  situation  of  his 
{Lees')  affairs,  and  that  he  had  made  arrangements  to  pay 
\5s.  in  the  pound  immediately,  and  was  to  pay  or  give  se- 
curity for  the  remaining  5s.  in  the  pound,  to  be  paid  soon  *, 
that  the  reason  why  Lees  wished  the  defendants  to  take 
the  bills  they  had  before  refused  was,  that  he  had  some 
idea  Danson  and  Walmsley's  acceptance  might  not  be  paid 
[  133  J  when  due  at  the  place  where  it  had  been  domiciled  ;  but  that 
if  Mr.  Lowndes  had  the  acceptance  of  Danson  and  Walrus- 
ley  in  his  possession,  he  had  the  means  of  payment  in  his  own 
hands,  and  that  it  would  be  liquidated  in  that  way  :  and  the 
letter  added,  that  the  defendants  by  so  doing  would  get  their 
money  immediately.  The  defendants  destroyed  this  letter 
after  the  bill  for  2509/.  19s.  was  given  up  by  them,  as  here- 
inafter mentioned,  as  being  indignant  at  the  contents  of  such 
letter.  On  the  26th  of  August,  1807,  the  same  person  who 
had  before  applied  to  the  defendants,  paid  to  the  defendants, 
by  PrescotCs  directions,  2510/.  in  bank  notes,  which  Prescott 
had  procured  by  discounting  the  bills  which  Lees  had  deli- 
vered to  him,  and  received  cash  thereout  31.  Is.  lOd.  ;  leav- 
ing a  balance  of  2506/.  18s.  2d.,  being  the  amount  of  the 
bill  for  2509/.  19s.  deducting  nine  days'  discount ;  the  bill 
not  being  due  till  the  fourth  of  September  ;  and  the  bill  for 
2509/.  19*.  was  then  delivered  up  by  the  defendants.  At 
the  time  of  the  second  application  for  taking  up  the  bill  for 
2509/.  19*.  as  aforesaid,  the  defendants  knew  of  the  bank- 
ruptcy of  Lees.  The  defendants  at  the  time  of  the  payment, 
on  the  said  26th  of  August,  knew  that  the  commission  against 
Lees  had  been  issued.  There  was  no  other  evidence  that 
they  knew  that  the  bills  offered,  for  the  purpose  of  taking  up 
Danson  and  Walmsley's  acceptance,  were  the  property  of 
Lees,  nor  that  the  cash  they  received  was  the  produce  of 
them,  nor  that  the  person  who  applied  to  them  came  from 
Lees.  The  question  was,  whether  the  plaintiffs  were  enti- 
tled to  recover  ?  If  they  were,  the  present  verdict  was  to  stand : 
if  otherwise,  a  nonsuit  was  to  be  entered. 
Liltledale,  for  the  plaintiffs,  contended,  that  they  were  enti- 
tled 
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tied  to  recover  the  money  in  question,  a9  being  the  produce        1810. 

of  the  hilh  which  were  delivered  to  Prescott  by  JLees  before         

his  bankruptcy,  for  the  purpose  of  taking  up  the  bill  of  Against* 
25091.  19s.  then  in  the  hands  of  the  defendants,  and  which  Anderso*. 
lulls  upon  the  bankruptcy  of  JLees  taking  place,  and  before 
they  were  converted  into  bank  noted,  became  the  property 
of  the  assignees.  [Lord  Ellenborough,  C.J.  What  ob- 
jection can  there  be  to  theee  defrndants  selling  a  bill  of 
exchange,  their  property,  for  bank  notes?]  The  four  bills 
being  the  property  of  the  assignees  in  the  hands  of  Prescott, 
the  bank  notes  which  he  received  for  them  must  equally  be 
l  lie  property  of  the  assignees  ;  and  these  identical  notes  are 
traced  into  the  hands  of  the  defendants  after  the  bankruptcy. 

Lord  Ellen  borough,  C.  J.  It  would  be  a  grievous  in- 
convenience if  bank  notes  could  be  followed  in  the  manner 
now  attempted  through  the  hands  of  bona  fide  holders  for  a 
valuable  consideration,  without  notice.  The  defendants  had 
before  refused  to  exchange  the  bill  for  2509/.  1.95.  for 
the  four  bills ;  but  there  was  nothing  to  prevent  their  dis- 
posing of  it,  if  they  pleased,  to  any  person  who  tendered 
them  the  amount  in  gold  or  bank  notes.  And  when  they 
afterwards,  bona  fide,  for  a  valuable  consideration,  and 
without  notice,  received  bank  notes  from  a  person  who  came 
to  take  up  the  bill,  they  cannot  be  held  accountable  for 
them.  The  case  of  Clarke  v.  Shee  (a)  is  decisive  upon  the 
question. 

Grose,  J.  concurred. 

Le  Blanc,  J.     Suppose  Prescott,  after  receiving  the 
bank  notes  for  the  bills,  had  spent  any  of  them  in  post-chaise      [  135  ] 
hire,  could  the  assignees  have  recovered  the  amount  from 
the  several  innkeepers  ? 

Bayley,  J.  In  Clarke  v.  Shee  the  rule  is  laid  down 
generally,  that  where  money  or  notes  are  paid  bona  fide 
and  upon  a  valuable  consideration,  they  shall  never  be 
brought  back  by  the  true  owner. 

Nonsuit  to  be  entered  (b). 

Knox  was  to  have  argued  for  the  defendants. 

(a)  Cowp.  200. 

(b)  Vide  Miller  v.  Race,  1  Burr.  452.  The  following  uote  upon  the 
xnuc  subject  was  taken  by  me. 

'  Solomons 
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1810.  Solomons  v.    The  Bank  of  England.    M.  32  G.  3.  1791.   B.  II. 

— Trover  for  a  bank  note  of  500/.    At  the  trial  before  Lord  Kenyon, 

Solomons      C.  J.  at  Guildhall,  it  appeared  that  the  note  in  question  had  been  frau- 
a^f'nff         dulently  obtained  by  some  person,  by  means  of  a  forged  draft,  from 
England       Batson  and  Company,  who  acquainted  the  Bank  therewith;   and  there- 
The  holder  of  fore  when  it  was  presented  for  payment  at  the  Bank  some  time  after- 
a  bank  uote  is  wards  by  the  plaintiff,  it  was  stopped,  and  the  plaintiff  was  informed  by 
prinia  facie       tne  Bank  of  all  the  circumstances,  and  required  to  give  an  account  how 
nromnt  nav-      ^e  came  Dv  '*:    *n*s  was  on  tne  2^  °^  February  1790.     It  appeared  that 
linn  t  of  it,        ne  na<l  received  the  note  from  Hymen  and  Hendricks,  his  correspondents, 
and  cannot  be  Jews  living  at  Middleburgh,  in  a  letter  (which  was  read,)  dated  27th  of 
affected  by        January,  1790,  wherein  they  informed  him  that  they  should  draw  upon 
f    ndlof  °         nim  ^or  *ne  arnount  at  some  future  period.     The  plaintiff,  on  presenting 
former  holder  *ne  n°te  at the  Bank,  had  inquired  whether  it  were  a  good  one,  it  being 
in  obtaining      of  three  years'  standing.     In  consequence  of  what  then   passed,  he, 
it,  unless  eyi-  by  the  desire  of  the  Bank,  wrote  to  his  correspondents  at  Middleburgh, 
encc    e  jQ  jearn  now  tne„  came  DV  ^ne  note :    the  only  answer,  however,  which 

given  to  bring  J  I  J,  J.         a 

it  home  to  his  was  communicated  to  the  Bank  was  in  a  letter  from  those .  corre- 

privity.     But  spondents  to  the  plaintiff,    that  they  had  received    it    from   a  man 

where  a  bank  dressed  in  such  a  way,  in  payment  for  goods,  and  that  they  knew  nothing 

note  for  500/.  Gf  him.     Another  letier  was  read  on  the  part  of  the  plaintiff  from  the 

liau  been 

fraudulently     same  Persons»  dated  11th  of  April  following,  telling  the  plaintiff  that 

obtained  by  they  would  not  be  amused  by  him  any  longer;  that  they  should  either 

some  person  draw  upon  him  for  the  amount  of  the  note,  or  expected  that  he  would 

unknown  <  immediately  return  it  to  them,  in  case  the  Bank  would  not  pay  it. 

r  1  3fi  1  ^e  no^e  wa8  state<*  to  nave  been  received  by  the  plaintiff  in  reduction 

bein<»-  nre-  °^  a  balance  0)  due  upon  his  correspondents'  account.    It  further 

sented  for  appeared  in  evidence  that  bank  notes  of  so  large  an  amount  as  this  were 

payment  not  usually  current  at  Middleburgh. 

sometime  Lord  Kenyon,  C.  J.,   before  whom  this  case  was  tried  at  Guild- 

*ii  tcrwii rdfi  nv 

an  as-ent  of  a  hal1,  stated  to  the  jury,  that  inasmuch  as  it  did  not  appear  that  the 

foreign  prin-    ' — — 

cipal,  inform-       (1)  How  this  fact  was  did  not  appear  with  certainty  on  the  evidence  ; 

ation  was  namely,  whether  the  balance  due  from  Hymen  and  Co.  to  the  plaintiff 

f  1Vu1  -°  and6      bad  accrued  at  the  time  when  the  note  was  first  received  by  the  plaintiff, 

the  principal     or  m  the  course  of  the  transaction  after  notice  by  him  of  all  the  circum- 

was  desired       stances.    But  what  is  stated  above  is  the  evidence  which  was  given  of  the 

*°  '?*?rra  |^e  plaintiff's  conversation  with  the  Bank  officers,  on  being  interrogated 

?an  Z  JlJT*        by  them  concerning  his  title  to  the  note, 
came  by  it ;        *  ° 

but  the  only 

account  he  would  give  of  it  was,  that  he  had  received  it  in  payment  of  goods  from 
a  man  dressed  in  such  a  way,  of  whom  he  knew  nothing ;  and  it  was  further  proved  that 
bank  notes  of  so  large  a  value  were  not  Usually  circulated  in  that  foreign  country  ; 
this  was  held  to  be  sufficient  evidence  to  be  left  to  a  jury  of  the  principals  privity  to 
the  original  fraud,  in  an  action  of  trover  brought  by  his  agent  to  recover  it  from  the 
Bank  who  had  detained  it  under  the  authority  of  the  original  owner,  to  whom  it  pro- 
perly belonged.  And  the  question  was  not  altered  by  the  agent,  who  received  it  on 
account,  having,  after  notice,  made  payments  for  his  principal,  which  turned  the 
balance  in  favour  of  stich  agent. 

plaintiff 
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pliintiff  himself  hail  paid  a  valuable  consideration  for  the  note  before  1810. 

notice,  he  should  consider  him  as  the  agent  of  Hymen  and  Hendrickt  t  

and  with  respect  to  them,  he  was  by  no  means  satisfied  in  his  own  Solomon* 

mind   that  they   had    properly  accounted  for  thoir   possession   of  it  t         againut 

whereupon  the  plaintiff *•  counsel  desired  to  be  nonsuited;  which  was    Tj^'^nkoF 
.  England. 

done. 

Brareroft  obtained  a  rule  to  shew  cause  why  that  nonsuit  should  not 
be  set  aside,  on  the  ground  that  the  holder  of  a  bank  note  was  entitled 
to  the  payment  of  it  on  the  mere  production  thereof,  it  being  equiva- 
lent to  money  ;  and  that  no  suspicion  or  fraud  whatever  would  war- 
rant a  withholding  of  it,  unless  the  fraud  Were  brought  home  to  the 
holder  himself.  That  in  this  case  there  was  no  evidence  whatever  to 
impute  fraud  to  the  plaintiff,  and  that  the  proof  of  it  lay  affirmatively 
on  the  defendants,  and  not  negatively  on  the  holder  of  the  note. 

Erthinc  and  ftjfgWH  shewed  cause.  They  admitted  from  Miller  v. 
It  are,  I  Burr.  452;  Grant  v.  Vaughdn,  3  Barf.  1516;  Peacock  v. 
Rhodes,  Dougl.  6.33.  and  other  cases,  that  prima  facie  the  bearer  of  a 
bank  note  was  entitled  to  receive  the  money  merely  on  the  score  of 
his  possession,  and  that  no  other  person  was  entitled  to  the  note,  un- 
less he  wire  also  entitled  to  the  money:  and  that  whoever  impeached 
his  title  must  take  the  burden  of  proof  upon  himself.  But  the  prin- 
ciple of  all  the  cases  was,  that  the  party  standing  upon  his  possession 
was  a  bona  fide  holder,  for  a  valuable  consideration;  and  therefore 
the  case  did  not  apply  to  establish  this  plaintiff's  right,  who  appeared 
upon  the  evidence  not  to  be  a  holder  for  a  valuable  consideration  be- 
fore notice.  It  appears  plainly  from  the  letters  that  on  the  2d  of  Fe- 
bruary, 1790,  when  he  was  informed  by  the  Bank  of  all  the  facts  rela- 
tive to  the  note,  he  had  not  then  advanced  any  consideration  for  it  to 
his  correspondents,  from  whom  he  only  received  it  on  the  27th  of 
January  preceding,  and  who  then  informed  him  that  they  should  draw 
upon  him  for  the  amount  at  some  future  period.  It  is  as  plain  that 
on  the  Uthof^prtY  he  had  not  advanced  any  thing  on  the  note;  for 
they  wrote  to  desire  him  either  to  pay  the  money  or  return  the  note. 
If  after  notice  he  thought  proper  to  pay  the  money,  the  most  he  can 
claim  is  to  stand  in  the  shoes  of  Hymen  and  Hendricks,  from  whom  he 
received  it.  Now  as  to  them,  sufficient  evidence  was  given  to  call  on  "  137  1 
them  to  shew  more  especially  how  they  came  by  it.  If  the  plaintiff, 
in  order  to  avert  the  verdict  which  he  saw  hanging  over  his  head, 
thought  proper  to  be  nonsuited,  there  is  no  ground  for  this  Com  I  to 
interfere;  there  being  evidence  enough  to  warraut  the  suspicion  inti- 
m  iled  by  the  learned  Judge. 

Beareroft,  in  support  of  the  rule,  contended  that  upon  settled  prin- 
ciples of  law,  and  on  the  broad  ground  of  policy,  the  plaintiff  was  en«  , 
titled  to  recover;  and  that  there  was  no  evidence  here  to  warrant  the 
intimation  of  opinion  given  by  his  lordship  to  the  jury,  to  avert  the 
consequences  of  which  the  plaintiff  had,  in  deference  to  that  opinion, 
submitted  to  a  nonsuit.     lu  one  point  of  view  tire  case  was  of  great 

moment 
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moment  as  it  affected  public  policy,  which  was  deeply  interested  in 
sustaining  the  credit  of  the  bank  abroad  sis  well  as  here-,  which  could 
only  be  done  by  giving  the  same  currency  to  bank  notes  as  to  the  cash 
itself  which  they  represented,  and  for  which  they  were  always  taken  hy 
the  public.  But  if  once  the  bauk  were  permitted  to  withhold  payment 
upon  the  same  grounds  as  would  warrant  it  in  the  case  of  bills  of  ex- 
change, the  confidence  of  foreigners  would  be  greatly  shaken,  and  the 
circulation  of  these  notes  very  much  diminished.  But  in  point  of  law 
also,  it  appears  from  the  cases  alluded  to  on  the  other  side,  that  the 
bare  possession  of  a  bank  note  is  sufficient  to  entitle  the  possessor  to 
payment,  unless  it  appear  by  positive  evidence  that  he  himself  came  by 
it  fraudulently.  Any  fraud  committed  by  any  other  person  previously, 
in  obtaining  the  note,  is  not  sufficient,  uuless  it  be  also  shewn  that  the 
possessor  was  privy  to  it.  The  burden  of  proof  in  all  such  cases  rests 
upon  those  who  object  to  the  payment  of  it.  Now  here  it  was  even 
proved  on  the  part  of  the  plaintiff,  which  was  not  necessary  for  him  to 
do,  that  he  had  bona  fide  received  this  note  from  his  correspondents  at 
Middleburgh,  upon  account,  and  in  reduction  of  his  balance.  His  title, 
therefore,  was  at  all  events  unimpeached,  whatever  theirs  might  be. 
But  even  supposing  the  plaintiff's  title  rested  ultimately  upon  theirs, 
it  was  not  sufficient  for  the  Bank  to  call  upon  them  to  shew  how  they 
came  by  the  note.  They  were  not  bound  to  disclose  any  thing.  They 
had  a  right  to  receive  payment,  till  the  Bank  had  given  evidence  of 
their  being  concerned  in  the  fraud  by  which  the  note  was  originally 
obtained ;  and  no  such  evidence  was  given.  At  all  events  that  would 
not  affect  the  plaintiff,  who,  so  far  from  there  being  any  evidence  of 
his  colluding  with  Hendricks  and  Co.,  appears  from  the  letters  to  have 
been  suspected  by  them  of  an  intention  to  cheat  them  by  not  returning 
cither  the  money  or  the  note. 

Lord  Ken  yon  C.J.  It  is  very  certain  that  both  policy  and  conve- 
nience require  that  bank  notes  should  have  the  freest  currency,  and  no 
other  impediment  ought  to  be  put  in  the  way  of  it  than  such  as  mere 
justice  requires.  This  is  doing  no  more  than  would  be  the  case  even 
upon  payment  of  money  itself.  For  if  this  party  had  received  money 
contrary  to  conscience,  it  might  have  been  recovered  back  again.  As 
this  case  is  now  situated,  I  am  glad  that  the  opinion  which  I  now  hold 
will  not  prevent  the  party  from  making  another  appeal  to  the  laws  of  the 
country,  if  he  find  that  he  can  better  his  case.  There  is  no  doubt  but 
the  holder  of  a  bank  note  is  entitled  prima  facie  to  prompt  payment  • 
but  if  another  party  has  been  plundered  of  it  before,  and  has  applied  to 
the  Bank,  can  any  impropriety  be  imputed  to  them  for  suspending  the 
payment,  till  it  is  ascertained  that  the  party  tendering  it  for  payment  is 
not  contaminated  with  the  guilt  Upon  this  evidence  I  think  Solomons 
must  be  considered  to  be  in  the  same  situation  as  Hendricks  and  Co. 
Now  when  they  were  informed  of  the  circumstances,  and  applied  to 
in  order  to  give  information  from  whom  they  received  the  note, 
they  refused  to  give  any  satisfactory  account  of  it.  Under  such  cir- 
cumstances 
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cu instances  it  is  impossible  to  say  that  there  was  not  sonic  suspicion  1810. 

thrown  upon  them  of  their  being  privy  to  the  fraud  ;    and  that  was  all         

that  1  told  the  jury,  to  whom  I  was  about  to  leave  the  question  of  fact      Solomons 
for  their  decision,  when  the  plaintiff,  on  such  intimation  of  my  opinion,         agaitut 
desired  to  be  nonsuit.-.! .  Th„e  Bank  of 

Ashhurst,  J.  This  is  an  application  to  our  discretion.  My  Lord 
s;i\s  he  left  the  question  of  fraud  to  the  jury  ;  and  what  objection  is 
there  iu  point  of  law  to  it  ?  On  the  evidence  of  suspicion  which  was 
given  with  respect  to  this  note,  the  plaintiff  ought  to  have  given  every 
possible  account  how  his  correspondents  came  by  it,  iu  order  to  clear 
then  from  the  imputation  of  fraud ;  and  this  was  not  done  :  the  sus- 
picion, therefore,  remains  as  it  did  before. 

Buller,  J.  The  plaintiff  must  be  considered  merely  as  the  agent  of 
lit) men  and  Hendricks,  and  must  stand  or  fall  by  their  title.  It  is  cer- 
tainly enough  iu  the  case  of  a  bank  note  to  shew  possession,  until  the 
title  is  affected  by  evidence  on  the  other  side.  Then  see  whether  there 
was  not  evidence  of  that  sort  here,  and  whether  it  has  been  answered. 
It  is  proved  by  the  defendants  that  the  bill  had  originally  been  impro- 
perly obtained  ;  that  these  parties  had  notice  given  them  of  it,  and  were 
applied  to  in  order  to  learn  how  they  came  by  it;  that  notes  of  fhis  large 
amount  are  not  usually  current  in  the  country  where  they  reside,  and  there- 
fore more  easy  to  be  remembered  from  whom  received ;  and  yet  they  have 
not  thought  proper  to  give  any  account  of  it.  This  was  certainly  e\  idcuce 
enough  to  be  left  to  the  jury,  which  was  offered  to  be  done,  whether 
these  parties  were  not  involved  in  the  fraud. 

Grose,  J.  I  agree  entirely  with  the  plaintiff's  counsel  that  bank  notes 
are  to  be  considered  as  cash ;  and  that  the  holder  has  a  right,  in  the  first 
instance,  to  say  that  he  will  not  tell  how  he  came  by  it :  but  on  the  other 
hand  the  Bauk  may  take  upon  them  the  onus  of  fixing  fraud  upon  the 
holder ;  and  then  it  will  be  incumbent  on  him  to  clear  himself  from  it. 
Now  there  were  circumstances  proved  here  to  raise  a  reasonable  pre- 
sumption of  fraud  in  these  parties;  and  the  plaintiff's  counsel  were  so 
aware  of  this,  and  that  the  jury  would  probably  decide  against  them, 
that  they  rather  chose  to  be  nonsuited.  There  is  no  ground,  therefore, 
for  the  Court  to  interfere;  especially  as  the  party  may,  if  he  think  proper, 
bring  another  action. 

Rule  discharged. 


The 
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Saturday, 
JVov.  24th. 


The  King  against  Thomas  Hazell. 


A  conviction    "13  E  it  remembered  that  at  Croydon,  in  the  county  of 

of  a  journey-  _D  Surrey,  on  the  4th  of  June,  50  Geo.  3.,  Thomas 
man  calico-        rT       „      .    ,         „     Trr  „.  no 

printer  upon     Hazell,    late  ot    rvauwgtony   in  the  county    or    surrey, 

the  stat.  39  &  journeyman  calico-printer,  is  convicted  before  us  J".  R.  and 
106.  and  41  -^*  £*•>  two  °f  n's  majesty's  justices  of  the  peace  for  the 
Geo.  3.  c.  38.  county  of  Surrey,  of  having,  within  three  calendar  months 

tftworkSc  ^as*  Pas*>  *°  w*t>  on  *ne  ^st  °^  March  ^ast,  (he  the  said 
made  by  jus-  Thomas  Hazett  then  being  lawfully  employed  by  George 
Maeeof  the  Savage,  fyc.  of  Wellington  aforesaid,  in  the  county  of  Surrey 
county of'Sur-  aforesaid,  calico-printers,  in  the  manufacture,  trade,  or 
th^tth^d111^  business  of  a  calico-printer,  carried  on  by  them  at 
fcndantwas  Wallington  aforesaid,  and  whilst  he  the  said  T.  H.  was 
*JnP'°|ei'  DJ  such  workman,  and  was  so  employed  as  aforesaid,)  without  a 
W.  in  the  said  just  or  reasonable  cause,  refused  to  work  with  one  Joseph 
county,  in  the  Bates,  the  said  Joseph  Bates  then  also  being  a  workman 
or  business  of  employed  by  the  said  George  Savage,  See  to  work  in  the  said 
a  calico-priii-  manufacture,  trade,  or  business  of  a  calico-printer  carried  on 
bTthemaJw!  by  them  at  Wallington  aforesaid :  contrary  to  the  statute 
aforesaid ;  made  in  the  39  &  40  Geo.  3.,  entitled,  &c.  And  we  the  said 
•ritftttt  d  JU8t'ces  do  hereby  order  and  adjudge  the  said  Thomas 
fendant  was     Hazell  for  the  said  offence  to  be  committed  to  and  confined 

such  work-  jn  ^ne  COmmon  gaol  for  the  said  county  for  the  space  of  three 
man  and  was        ,       ,  ,,°         „,.         .,.,... 

employed  as    calendar  months.     (Signed  by  the  justices.) 

aforesaid,  This  conviction,  founded  on  the  stat.  39  &  40  Geo.  3., 

T  140  1      c'  I®**.,  and  41  Geo.  3.  c.  .38.,  which  latter  gives  the  general 

Mmable  cause  form  of  conviction,  was  confirmed  on  appeal  by  the  sessions, 

he  refused  to    an(j  afterwards  removed  into  this  Court  by  certiorari,  where 

work  with         .  '  . 

one  J.  fl.then  !*  wa8  moved  to  be  quashed  upon  two  objections  :    1st,  that 

also  being  a     it  does  not  state  with  sufficient  certainty  where  the  offence, 
ployed  by  the  if  any>  was  committed;    and  therefore  no  jurisdiction  was 
said  J.  S.  &c.  given  to  the  convicting  magistrates  :    2dly,  that  the  offence 
manufacture    *t8e^  was  not  8tated  with  sufficient  certainty  upon  the  face 
&c.  carried      of  the  conviction  (a), 
on  by  them  at 
W.  afore- 
said; is  bad,  («)  Vide  Rex  v.  JVeild  and  Others,  6  East,  417. 
for  want  of 

stating  that  the  defendant's  refusal  io  work,  tfc,  which  was  the  criminal  act  charged,  was 
made  at  W.  within  the  jurisdiction  of  the  convicting  magistrates.  And  this  isnot  helped 
by  a  summary  mode  of  conviction  given  by  statute  ;  in  one  of  the  blanks  of  which  it  is 
rcquircato  state  the  offence,  without  any  blank  specifically  pointing  to  the  place. 

Nolan 
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Nolan  and  Cowley,  in  support  of  the  conviction,  were  de-  1810. 
sired  to  confine  their  attention  for  the  present  to  the  first  ob-  "  ~ 
jection,  which  appeared  to  the  Court  to  be  decisive  :  and  against 
they  urged  that  all  the  facts  stated  in  the  conviction  were  to  Hazeu.. 
be  referred  to  the  place  named  at  the  beginning  of  it,  where 
no  other  venue  was  given :  and  the  more  so,  as  this  is  a  sum- 
mary form  of  conviction  given  by  the  stat.  41  Geo.  3.  c.  58., 
which  does  not  require  the  place  to  be  stated,  but  considers 
that  as  matter  ofevidence,  and  sufficiently  referred  to,  in  the 
form  given,  by  the  title  of  the  justices.  The  act  in  addition 
to  that  form  only  requires  the  justices  to  state  the  offence. 
Lord  Hale  (a)  takes  the  distinction  between  an  indictment 
for  a  misdemeanor,  and  for  a  felony;  and  says,  that  in  the 
former  the  adtunc  et  ibidem  need  not  be  repeated  to  the  seve- 
ral parts  of  the  fact,  as  in  cases  of  felony.  And  a  conviction 
need  not  be  more  precise  in  its  form  that  an  indictment  for  a 
misdemeanor.  They  also  referred  to  The  King  v.  Swallow 
(b),  where  the  conviction  stated,  that  at  K-,  in  the  county  of  [  141  ] 
N.,  the  informer  came  before  the  justice,  &c,  and  swore  that 
on,  &c.  at  W.,  in  the  said  county,  the  defendant  kept  and 
used  engines  to  destroy  the  game,  &c  ;  and  that  on  the 
27th  of  October,  (a  subsequent  day,)  the  defendant,  having 
been  summoned,  appeared  before  the  justice,  &c.  and  pleaded, 
&c.  and  that  on  the  said  27th  of  October,  at  H.,  in  the  said 
county,  the  witness  deposed,  &c. ;  and  thereupon  the  defend- 
ant at  H.  aforesaid,  was  convicted,  &c.  It  was  first  objected, 
that  it  did  not  appear  at  what  place  the  defendant  was  sum- 
moned to  appear,  or  did  appear,  so  as  to  give  the  justice 
jurisdiction  :  but  Lord  Kent/on  said,  that  it  would  be  under- 
stood that  the  summons  to  appear,  and  the  appearance,  were 
at  K.,  the  place  before  mentioned.  And  here  they  said,  that 
it  must  be  intended  that  the  refusal  to  work  was  at  the  manu- 
factory stated  to  be  at  Wallington,  in  the  county  of  Surrey, 
in  which  manufactory  he  was  employed  to  work. 

Lord  Ellenbobough,  C.  J.  We  can  intend  nothing  in  fa- 
vour of  convictions,  and  we  will  intend  nothing  against  them  : 
but  it  mustappear  upon  the  face  of  the  conviction,  that  the  of- 
fence was  committed  within  the  county  of  the  justices  who  con- 
vict the  defendant,  without  which  they  can  have  no  jurisdic- 

(a)  2  Hale,  P.  C.  178.  (b)  8  Term  Rep,  284. 

tion. 
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1810.  tion.  The  statute  never  meant  to  give  these  magistrates  ju- 
risdiction  to  inquire  of  this  offence  throughout  every  county  : 
against  *ne  allegation,  therefore,  that  the  offence  was  committed  at 
Hazem,.  someplace  within  the  county  of  which  they  were  justices,  is 
essential  to  give  them  jurisdiction.  Now  here  it  is  stated, 
that  there  was  a  service  to  be  performed  by  the  defendant  to 
his  employers  in  the  calico  trade  carried  on  by  them  at  Wel- 
lington in  Surrey:  but  no  criminal  act  is  stated  to  be  done 
£  142  ]  there.  It  is  stated  that  he  refused  to  work  with  another  work- 
man employed  by  the  masters  in  the  said  manufactory  carried 
on  by  them  at  Wallington :  but  where  that  refusal  was  given 
does  not  appear.  Suppose  the  defendant  had  come  up  to 
town,  and  being  applied  to  in  the  county  of  Middlesex  to  go 
to  his  work,  and  there  declared  that  he  would  never  go  to 
Wallington  to  work  again :  such  a  case  in  proof  would  be  con- 
sistent with  this  conviction  ;  but  that  would  not  have  been  cog- 
nizable by  justices  of  the  county  of  Surrey. 

Grose,  J.  The  refusal  to  work,  which  is  the  offence 
charged  may  have  been  given  in  one  county,  though  he  may 
have  been  employed  to  work  in  another. 

Le  Blanc,  J.  The  mention ^of  Wallington  is  only  as  the 
place  where  the  manufactory  was ;  but  it  is  not  said  that  he 
refused  to  work  there. 

Bayley,  J.  It  is  a  refusal  to  work  generally,  and  not  a 
refusal  to  work  while  at  the  manufactory. 

Lord  Ellenborough,  C.J.  added,  that  the  words  then 
and  there  were  not  to  be  exploded  altogether:  they  had  some- 
times more  meaning  than  some  persons  were  aware  of. 

Conviction  quashed. 

The  Attorney  General  and  Andrews  were  to  have  opposed 
the  conviction. 


The 
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The  King  against  The  Inhabitants  of  All  Saints,  Saturday, 

b  _.  Nov.  24th. 

Deuby. 

TWO  justices,  by  their  order,  removed  Lydia  Rowland,  Tne  stat.  43 
a  pauper,  from  Lambeth,  in  Surrey,  to  the  parish  of  All  Eli~-  e.  2.*. 
Saints  in  Derby:  the  sessions,  on  appeal,  confirmed  the  or-  that'/L"15 
der,  subject  to  the  opinion  of  this  Court  on  the  following  case:  churchward- 
The  pauper,  Lydia  Rowland,  a  poor  child  of  the  parish  of  JJJjjf6^' 
Alvaston,  in  Derbyshire,  was,  at  the  age  of  13  years,  with  the  4,  3,  or  2  sub- 
consent  of  two  justices  of  that  county,  by  indenture,  dated  the  JJjJJ^'  JjMe* 
15th  of  August,  1806,  bound  by  J.  Eley  and  J.  Williams,  in  to  be  nomi- ' 
the  said  indenture  denominated  churchwardens  and  overseers  nate^  bv  the 
of  the  poor  of  the  said  parish  of  Alvaston,  to  serve  M.  Cope  shall  be  orer- 
of  the  parish  of  All  Saints,  in  Derby,  milliner,  until  she  should  *een  of  the 
attain  the  age  of  21  years,  or  day  of  marriage.    The  indentures  an°appouit-rCS 
were  duly  executed  by  the  parties,  and  the  pauper  served  ment  to  be 
under  them  in  All  Saints  for  nearly  four  years,  when  she  ran  ^^^J™0 
away  and}  became  chargeable  to  Lambeth  parish.     Eley  and  seers  at  the 
Williams  had  been  appointed  overseers  of  Alvaston  parish  on    .*st'  CcXJ?u~ 
the  12th  of  April  1806 :  Williams  was  at  the  time  of  that  ap-  existing 
pointment  sole  churchwarden  of  the  parish  of  Alvaston,  and  churchward- 

6T18  *     WnlCll 

acted  as  such  until  the  6th  of  June  in  that  year,  when  Eley     r'  144  1 

was  appointed  in  his  room  sole  churchwarden  for  Alvaston,  body  socon- 

and  sworn  into  that  office.     Eley  and  Williams  were  the  only  ?J_,tuted.  °r 

•z  *  J    the  greater 

persons  filling  theofficesof  churchwardens  and  overseers  for  part  of  them, 

the  parish  of  Alvaston  at  the  time  when  the  indentures  were  are  empower- 

etl  to  execute 
executed,  and  no  other  person  had  been  appointed  to  either  certain  duties 

of  those  offices  for  any  part  of  the  year  1806.  relating  to  the 

Nolan,  in  support  of  the  order  of  sessions,  contended  that  j^erefore  the 

5th  section, 
which  authorizes  "  the  said  churchwardens  and  overseers,  or  the  greater  part  of  them" 
(by  the  assent  of  two  justices,)  to  bind  out  poor  children  apprentices,  is  not  satisfied 
by  a  compulsory  binding  by  two  persons  styling  themselves  churchwardens  and  over- 
seers, who  had  been  appointed  the  overseers  of  the  parish  at  the  time  when  one  of  them 
was  churchwarden ;  which  latter  continued  the  sole  churchwarden  for  about  two  months 
afterwards,  when  the  other  overseer  was  appointed  sole  churchwarden  in  his  place. 
For  at  all  events  this  power  is  given  to  a  body  constituted  of  more  than  two  persons  ; 
though  it  may  be  executed  by  the  major  part  of  the  body  when  well  constituted.  And 
therefore  a  poor  child,  assumed  to  be  bound  apprentice  by  such  an  indenture,  could 
not  gain  a  settlement  by  service  under  it. 

the 


144  CASES  in  MICHAELMAS  TERM, 

1810.  the  indentures  of  apprenticeship  executed  by  two  persons 

— 7"  duly  appointed  overseers,  one  of  whom  was  also  appointed 

agaimtG  ano*  acted  as  churchwarden,  were  sufficient  in  law  by  the  stat. 

The  Inhabit-  43  Eliz.  c.  2.,  to  enable  the  apprentice  to  gain  a  settlement 

ante  of  under  them      The  jst  section  0f  tne  act  directs  that  "  the 

All  BAIHtS,  . 

Derbt.  "  churchwardens  ot  every  parish,  and  four,  three,  or  two  si/o- 
"stantial  householders  there,  &c.  shall  be  called  overseers  of 
"  the  poor:  and  fAey,  or  */je  greater  part  of  them,  shall  take 
'*  order,  &c.  for  setting  to  work  the  children"  of  poor  persons, 
&c.  Then  by  s.  5.  "  it  shall  be  lawful  for  the  said  churchzcard- 
"  ens  and  overseers,  or  the  greater  part  of  them,  by  the  assent 
"  of  two  justices,  &c,  to  bind  any  such  children  as  aforesaid 
**  to  be  apprentices,  &c. :"  and  all  other  acts  to  be  done  for 
the  maintenance  and  relief  of  the  poor  are  required  to  be  done 
by  the  same  officers,  or  the  greater  part  of  them.  From  the 
nature  and  urgency  of  many  of  these  acts  it  is  manifest  that 
the  legislature  must  have  contemplated  them  to  be  done  by 
the  greater  number  of  such  parish  officers  at  any  time  existing 
'within  the  parish:  for  it  was  not  till  the  statute  17  Geo.  2.  c. 
38.  s.  3.  that  in  case  of  the  death,  removal  from  the  parish, 
or  insolvency  of  an  overseer,  the  justices  were  empowered  to 
appoint  another  in  his  stead;  (and  still  there  is  no  like 

T  145  1  provision  made  for  the  appointment  of  a  new  churchwarden 
in  the  place  of  one  dying,  &c.  within  the  year :)  and  it 
never  could  have  been  intended  that  if  the  major  part  of 
the  churchwardens  and  overseers  died  within  the  year,  no 
provision  could  be  made  for  the  poor  by  the  remaining 
officers  till  the  vacancies  were  supplied.  In  The  King  v. 
Hinckley  {a),  a  parish  indenture  executed  by  one  church- 
warden and  one  overseer  only  was  holden  good,  by  intend- 
ing that  by  custom  there  was  only  one  churchwarden  in 
the  parish.  But  assuming  that  such  a  custom  would  be 
good,  notwithstanding  the  canon  (b)  which  requires  two ;  it 
would  be  strange  that  if  in  fact  there  were  but  one  church- 
warden appointed  by  an  irregular  appointment,  the  two 
overseers,  being  the  major  part  of  the  whole  number  of 
officers,  should  not  be  as  competent  to  do  all  necessary  acts 
for  the  relief  of  the  poor  as  if  there  had  been  originally 
a  good   appointment  of  the  three,  and  one  of  them  had 

(a)  i2  East,  361.  (A)  The  89th  Canon  of  1603. 

died 
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died.     If  this  will  not  suffice,  there  could  not  have  been  any        1810. 

legal  rate  made  for  the  relief  of  the  poor  of  this  parish.         

Here,  however,  one  of  the  officers  was  appointed  both  over-        a^aiw'J0 
seer  and  churchwarden  ;    and  as  there  is  nothing  incom-  The  Inhabit- 
patible  in  the  two  offices,  and  all  the  duties  of  each  which  AjjTfiJwrL 
respect  the  poor  are  the  same,  there  seems  to  be  no  objection       Derby. 
to  their  being  held  by  the  same  person.  But  the  appointment 
of  a  sole  churchwarden  being  bad,   unless  warranted   by 
custom,  and  no  such  custom  being  stated  in  this  case  ;  there 
was  no  legal  churchwarden  at  the  time  of  the  appointment 
of  the  two  persons  as  overseers,  and  therefore  their  appoint- 
ment, as  such,  was  good.    Then  again,  if  the  offices  of  church- 
warden and  overseer  be  incompatible,  the  appointment  of  one 
who  was  legally  appointed  overseer  for  the  year,  could  not       f  '*"  J 
be  done  away  by  his  appointment  during  that  period  to  an 
incompatible  office,  and  still  less  by  an  illegal  appointment 
as  sole  churchwarden,  without  any  custom  stated  to  warrant 
it.     There  appears,  therefore,  to  have  been  two  legal  over- 
seers appointed,  which  satisfies  the  requisition  of  the  stat. 
43  Eliz. :   and  whether  one  of  them  might  afterwards  be 
legally  appointed  churchwarden,  in  which  case  there  were 
two  overseers  and  one  churchwarden  appointed  de  facto ;  or 
whether  the  appointment  of  one  as  sole  churchwarden,  with- 
out a  custom  to  warrant  it,  or  of  the  other,  as  filling  at  the 
time  another  office  which  he  eould  not  voluntarily  relinquish, 
were  bad;  at  any  rate  there  was  de  facto  an  appointment  of 
twooverseers,  and  another  appointment  of  one  churchwarden, 
and  de  facto  there  were  two  persons  filling  oneor  other  of  these 
offices  at  the  time,  constituting  the  greater  part  within  the 
words  of  the  statute :  and  the  Court  will  not  in  these  collateral 
cases  inquire  whether  they  were  officers  de  jure  regularly  ap- 
pointed, when  the  legislature  has  given  a  direct  mode  oftrying 
the  validity  of  their  appointments  by  appeal  to  the  sessions. 
[Le  Blanc,  3.    The  great  question  is  whether  these  were  de 
facto  the  major  part  of  the  churchwardens  and  overseers:  whe- 
ther in  a  case  where  the  stat.  43  Eliz.  intended  that  there 
should  be  two  churchwardens  and  two  overseers,  and  that 
they  or  the  greater  part  should  do  certain  acts,  it  did  not  mean 
that  four  persons  should  be  appointed  to  fill  those  offices;  and 
whether  an  appointment  of  two  only  can  satisfy  the  words  of 
the  Act  ?J     Supposing  that  to  be  sp,  and  that  the  Court 
Vol.  XIII.  I  would 
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would  compel  by  mandamus  such  appointments  to  be  made, 
still  if  in  fact  a  fewer  number  have  been  appointed,  the 
major  part  of  the  existing  officers  at  the  time  must,  from  the 
necessity  of  many  of  the  *duties  to  be  performed,  be  com- 
petent to  act.  16  Vin.  Abr.  114.  tit.  Officers  and  Offices 
(G)  4.  collects  the  cases  of  acts  done  by  officers  de  facto 
which  are  valid.  [Lord  Ellenborough,  C.  J.  Supposing 
that  an  officer  de  facto  would  do  in  a  case  of  this  kind;  yet, 
must  there  not  under  the  statute  of  Eliz.  be  some  one  or 
more  officer  or  officers,  (without  considering  the  question 
whether  one  churchwarden  would  satisfy  the  words  of  the 
statute,  which  speaks  of  churchwardens  in  the  plural;) 
besides  the  overseers  appointed  by  the  justices  ?  for  it  says, 
"  the  churchwardens  of  every  parish  and  four,  three,  or  two 
H  substantial  householders  there,  &c."  It  first  provides  for 
the  due  constitution  of  the  officers  so  composed,  and  then  it 
points  out  the  duties  which  they,  or  the  greater  part  of  them, 
are  to  perform :  then  can  that  provision  be  satisfied  by  an  ori- 
ginal appointment  of  two  overseers  alone,  or  of  one  church- 
warden and  one  overseer  ?  Bayley,  J.  There  is  in  fact  only  an 
appointment  of  one  person  to  be  overseer,  besides  the  ori- 
ginal churchwarden.]  If  one  person  cannot  hold  the  two 
offices,  so  as  to  satisfy  the  meaning  of  the  act,  the  case  must  be 
taken  as  if  there  were  no  appointment  of  churchwarden  at  all 
for  the  reasons  before  urged.  Then  if  two  overseers  were 
regularly  appointed,  and  no  churchwarden  were  appointed, 
because  perhaps  the  right  of  appointment  was  in  dispute ; 
or  the  churchwardens,  if  appointed,  had  died  ;  it  is  difficult 
to  conceive  that  such  a  construction  should  be  put  upon  the 
act  as  would  suspend  the  execution  of  the  law  altogether 
till  the  appointments  were  filled  up  :  the  poor  might  die  for 
want  in  the  mean  time.  In  The  King  v.  Richardson  (a), 
where  a  charter  directed  an  election  of  portmen,  upon  the 
death  or  removal  of  any,  to  be  made  "  by  the  others,  or 
"  residue  of  the  portmen  for  the  time  being,  or  the  greater 
part  of  them  /"  Lord  Mansfield,  in  delivering  the  judgment 
of  the  Court,  said  that  if  it  had  been  material,  (which 
in  the  event  it  was  not)  they  were  inclined  to  support 
an  election  made  by  the  only  remaining  portman.  The 
necessity  for  such  a  construction  is  the  stronger  in  this  case 


(a)  I  Burr.  517. 


where 
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whore  the  churchwardens  and  overseers  are  appointed  by  dif-        18J0. 

ferent  persons  and  under  different  jurisdictions,  so  that  there        

must  be  some  interval  between  the  several  appointments.    In        against0 
Rex  v.  Wymondham  («),  Lord  Kenyan  considered  that  a    The  inhahit- 
certificate  signed  by  a  majority  of  the  parish  officers  de  facto,    ^i  ? 'sai  vrs 
as  contra-distinguished  from  such  officers  de  jure,  would   be       Di.uby. 
valid.  [Lord  Ellenborongh,  C.  J.  We  are  not  inquiring  at 
present  whether  these  officers  were  duly  appointed  :  but  be- 
fore we  give  effect  to  their  act,  we  must  see  that  there  were 
a  sufficient  number  of  persons  constituted  to  do  the  act,  as 
required  by  the  statute.]  Then  at  all  events  the  indenture 
was  only  voidable  by  the  parties,  and  not  absolutely  void. 
The  pauper,  not  disputing  the  competency  of  the  officers  to 
bind  her,  but  submitting  to  serve  under  the  indenture  for 
more  than  40  days,  gained  a  settlement  in  the  parish  where 
she  served.     As  where  the  stat.  5  Eliz.  c.  41.  avoids  inden- 
tures of  apprenticeship  made  otherwise  than  is  thereby  ap- 
pointed, i.  e.  for  seven  years  at  the  least;  yet  an  indenture 
of  apprenticeship  for  a  less  time  (b),  or  in  the  case  of  a  fe-      t   H9  ] 
male,  till  21  absolutely,  without  the  alternative  of  mar- 
riage (c)  ;  has  been  holden  to  be  only  voidable  by  the  parties. 
[Lord  Ellenboroughj  C.  J.  If  the  apprentice  were  not  bound 
by  a  competent  authority  in  this  case,  may  not  the  objection 
be  gone  into  at  any  time?]  If  this  had  been  the  case  of  a  vo- 
luntary binding,  no  doubt  the  indenture  would  have  been 
good  :  then  if  the  one  party  assume  the  authority  to  bind, 
and  the  other  agree  to  submit  to  it  without  compulsion,  there 
is  no  reason  why  it  should  not  operate  wijh  respect  to  third 
parties,  to  confer  a  settlement,  the  same  as  in  those  cases 
under  the  stat.  5  Elis. 

Clarke,  contra.  The  words  of  the  stat.  43  Eliz.  c.  2.  decide 
the  first  question;  for  that  directs  that  the  churchwardens,  and 
4,  3,  or  2  houseliolders  to  be  nominated,  #c.  shall  be  called 
overseers  of  the  poor,  and  that  they  or  the  greater  part  of 

(a)  6  Term  Rep.  553.  But  see  the  report  of  Ld.  Kenton's  judgment 
in  that  case,  explained  and  corrected  by  Lawrence,  J.  in  Rex  v.  Clifton, 
2  East,  175.  and  vide  also  Rex  v.  Martyr,  ante,  55, 

(ft)  Rex\.  St.  Nicholas,  in  Ipswich,  Burr.  S.  C.  91.  Rex  v.  Gains- 
borough,  ib.  586.  Rex  v.  Chalbury,  1  Const's  Bolt,  610.  pi.  848.  and 
Rex  v.  ffoolstanton,  ib.  pi.  849. 

(r)  Rex  v.  St.  Petrox,  Burr.  S.  G.  248. 

12  them 
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them  shall  take  order,  &c. :  the  churchwardens  therefore  are 
an  essential  constituent  part  of  the  body  to  whom  the  autho- 
rity in  question  is  given.     And  this  construction  is  fortified 
by  the  stat.  13&14  Car.  2.  c.  12.5.  21.  and  17  Geo.  2.  c.  38.  s. 
15.  which  enables  the  overseers  of  townships,  where  there  are 
no  churchwardens,  to  execute  all  the  powers  for  the  necessary 
relief  of  the  poor,  as  are  appointed  by  those  and  the  former 
statutes  of  Elizabeth  to  be  executed  by  the  churchwardens  and 
overseers.    Now  here,  without  considering  which  of  these 
appointments  is  good,  and  which  is  bad ;  it  is  clear  that  if  there 
were  a  proper  appointment  in  either  instance  of  a  church- 
warden, there  was  but  one  overseer;  and  ifthere  were  a  proper 
appointment  of  two  overseers  as  directed  by  the  statute  of  Eli- 
zabeth, then  there  was  no  appointment  of  churchwarden;  be- 
cause, whether  the  offices  were  in  themselves  incompatible  or 
not,  it  was  manifestly  the  intention  of  the  statute  that,  for  this 
purpose,  they  should  be  executed  by  different  persons,  for 
the  better  security  of  the  parishes  and  of  the  poor.   In  order 
therefore  to  make  any  act  of  theirs  effectual  to  bind  the  pa- 
rish, there  could  not  have  been  less  than  a  constituted  body 
of  two  overseers  and  one  churchwarden  at  least  appointed  at 
the  time;  (without  considering  whether  one  churchwarden 
would  suffice,  particularly  when  no  custom  is  found  to  appoint 
only  one:)  though,  when  so  constituted,  the  majority  of  the 
whole  number  would  have  been  competent  to  bind  the  ap- 
prentice.    If  it  were  necessary,  however,  to  consider  the  le- 
gality of  the  appointments,  it  seems  that  one  of  the  persons 
being  churchwarden  at  the  time  of  his  appointment  to  be  over- 
seer, such  appointment  was  absolutely  void ;  because  the  sta- 
tute directing  the  appointment  of  overseers  to  be  made,  who, 
together  with  the  churchwardens,  should  take  order  for  the 
relief  and  management  of  the  poor,  thereby  virtually  excludes 
the  appointment  of  one  who  is  then  a  churchwarden  to  be 
overseer,  and  renders  him  incompetent  to  be  appointed :  the 
appointment  therefore  was  not  merely  voidable,  but  abso- 
lutely void.  But  then  it  is  said  that  the  other,  being  originally 
a  good  overseer,  could  not  for  the  same  reason  be  appointed 
churchwarden  in  the  course  of  his  year  of  office;    and  that 
the  first  churchwarden,  when  he  went  out  of  that  office,  be- 
came at  least  an  overseer  de  facto,  and  acted  as  such,  under 
the  original  appointment :  but  when  he  ceased  to  be  church- 
warden, 
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warden,  he  could  not  be  set  up  again  as  an  overseer  to  bind 
the  parish  under  the  former  void  appointment,  but  he  ought 
to  have  been  appointed  to  the  office  de  novo.  Next  it  is  ar- 
gued that  *the  indenture  is  at  most  only  voidable  and  not  void ; 
but  that  does  not  apply  to  cases  where  the  defect  of  authority 
is  in  the  persons  themselves  who  do  the  act,  and  not  merely  in 
the  manner  of  doing  it.  In  the  cases  cited  of  bindings  under 
the  stat.  5  Eliz.  for  less  than  seven  years,  the  indentures  were 
good  so  far  as  they  went,  but  they  did  not  go  far  enough. 
And  this  cannot  be  compared  to  a  voluntary  binding;  for  the 
apprentice  did  not  execute  the  indenture,  but  was  compelled 
to  be  bound  by  those  who  had  no  authority  for  the  purpose. 

Lord  Ellenborough,  C.J.  A  settlement  is  conferred 
on  one  who  serves  under  a  compulsory  binding,  which  the 
stat.  43  Eliz.  enables  to  be  made  of  poor  children  by  the 
churchwardens  and  overseers,  or  the  greater  part  of  them, 
by  the  assent  of  two  justices;  but  if  this  were  not  a  compul- 
sory binding  under  the  statute,  cadet  questio.  The  statute 
begins  by  constituting  the  body  to  whom  it  entrusts  the 
relief  and  management  of  the  poor  in  the  several  respects 
stated ;  and  these  are  the  Churchwardens  of  every  parish,  and 
four,  three,  or  two  substantial  householders  there,  to  be  nomi- 
nated yearly  at  Easter,  under  the  hands  and  seals  of  two  or 
more  justices,  &c. :  and  these  are  to  be  called  overseers  of  the 
poor :  and  then  it  proceeds  to  point  out  the  duties  to  be  ex- 
ecuted by  the  body  so  constituted,  and  says  that  they  or  the 
greater  part  of  them  shall  take  order  from  time  to  time,  &c. 
The  statute,  therefore,  requires  that  there  shall  be  overseers 
appointed  under  the  hands  and  seals  of  the  magistrates,  dis- 
tinct from  the  churchwardens,  to  execute  these  powers.  Now 
here  at  the  time  of  the  execution  of  this  indenture  there  were 
only  one  churchwarden  and  one  overseer ;  or  if  there  were 
two  overseers,  there  was  no  churchwarden  in  the  parish  ;  the 
statute  therefore  was  not  complied  with,  because  there  was 
no  such  body  constituted  as  it  thereby  required  for  this  pur- 
pose. There  then  was  no  compulsion  upon  the  party  as- 
sumed to  be  bound  by  such  compulsory  act  of  these  officers, 
but  she  was  free  all  the  time  ;  and  consequently  no  settle- 
ment could  be  gained  by  her  as  an  apprentice  bound  by  this 
indenture  under  the  statute. 

Gbose,  J.  In  order  to  give  effect  to  the  indenture  of  ap- 
prenticeship, 
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prenticeship,  there  must  have  been  such  a  binding  as  was  com- 
pulsory not  only  upon  the  person  to  be  bound,  but  upon  the 
person  who  was  to  take  the  apprentice  ;  and  here  there  has 
The  statute  of  Elizabeth,  requiring 
that  the  several  duties  there  specified  should  be  executed  by 

Derdy.  the  churchwardens,  and  by  two  at  least  overseers,  to  be  ap- 
pointed by  the  magistrates,  certainly  meant  that  those  seve- 
ral characters  should  be  represented  by  different  persons. 

Le  Blanc,  J.  The  settlement  here  depends  upon  a  ser- 
vice under  indentures  of  apprenticeship,  whereby  two  persons 
naming  themselves  churchwardens  and  overseers  of  the  parish 
of  Almston,  have  assumed  to  bind  out  a  poor  child  appren- 
tice under  the  provision  of  the  stat.  43  Eli%. ;  and  the  ques- 
tion is,  whether  they  had  sufficient  jurisdiction  to  make  such 
a  binding  ?  By  that  statute,  which  gives  the  authority  to  make 
compulsory  bindings  of  poor  children  under  the  circumstances 
-  there  stated,  such  authority  is  to  be  executed  by  "  the  said 
"  churchwardens  and  overseers,  or  the  greater  part  of  them,  by 
"  the  assent  of  two  justices, "  &c.    These  are  the  officers  de- 

[  153  ]  scribed  in  the  first  part  of  the  act,  which  directs  that  the 
churchwardens  of  every  parish,  Asafour,  three,  or  two  sub- 
stantial householders  there,  to  be  nominated  under  the  hands 
and  seals  of  two  or  more  justices,  shall  take  order  from  time 
to  time,  with  the  consent  of  the  justices,  for  setting  to  work 
the  children  of  all  such  whose  parents  shall  not  "  by  the  said 
"  churchwardens  and  overseers,  or  the  greater  part  of  them, " 
be  thought  able  to  maintain  their  children.  It  is  clear  from 
this,  that  the  appointment  of  one  overseer  in  addition  to  the 
churchwardens,  would  not  be  a  sufficient  compliance  with  the 
requisition  of  the  statute,  which  looks  to  a  greater  body  of  per- 
sons to  manage  the  poor  in  each  parish,  and  that  such  body 
must  consist  of  at  least  two  overseers  to  act  together  with  ano- 
ther description  of  persons,  the  churchwardens  of  the  same  pa- 
rish, for  this  purpose  :  the  statute,  therefore,  looks  to  a  body 
consisting  at  the  least  of  more  than  two  persons.  Now  here 
one  of  the  two  persons  chosen  to  be  overseers  in  the  first  in- 
stance wasalready  churchwarden  of  the  parish,  so  that  in  effect 
there  was  only  one  overseer  chosen  :  and  when  the  first  church- 
warden went  out  of  office  in  June,  the  other  overseer  was 
chosen  churchwarden  in  his  place  :  therefore  there  was  never 
more  than  one  overseer,  besides  the  churchwarden  ;  which  is 

clearly 
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clearly  bad;  and  the  body  never  consisted  of  more  than  two 
persons ;  whereas  the  statute  requires  that  there  shall  be  two 
overseers  at  least,  distinct  from  the  churchwardens,  and  that 
the  aggregate  body  shall  consist  of  at  least  more  than  two 
persons. 

Bayley,  J.  To  give  the  pauper  a  settlement  in  this  case 
as  an  apprentice,  there  must  have  been  a  competent  compul- 
sory binding  by  competent  persons,  as  required  by  the  sta- 
tute ;  that  is,  by  the  churchwardens  and  overseers  of  the 
parish,  of  which  latter  there  cannot  be  less  than  two,  by  the 
assent  of  two  justices  of  the  peace.  Now  it  has  been  holden,(a) 
that  if  the  assent  of  the  two  magistrates  be  given  separately, 
that  will  avoid  the  indenture,  because  it  lessens  one  of  the 
checks  imposed  by  the  legislature  on  this  species  of  binding. 
By  the  same  rule,  then,  if  there  be  not  a  competent  body  of 
parish  officers,  by  whom  or  the  greater  part  of  them  consent 
may  be  given  to  the  binding,  as  the  statute  requires,  it  must 
equally  avoid  the  indenture.  Now  here  there  was  in  effect 
an  appointment  of  only  one  overseer;  for  the  statute  requir- 
ing that  the  churchwardens  of  the  parish,  and  four,  three,  or 
two  householders  there,  to  be  nominated  by  the  justices, 
should  be  overseers;  and  that  they  or  the  greater  part  of 
them  should  execute  this  amongst  other  duties ;  must  have 
intended  an  appointment  of  two  other  householders  at  least 
to  be  overseers,  exclusive  of  the  churchwardens,  and  cer- 
tainly looked  to  a  body  consisting  of  more  than  two  persons. 
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Orders  quashed, 
(a)  Hex  v.  Uamstall  Ridware,  3  Term  Rep.  380. 
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Saturday,     The  King  against  The  Trustees  for  the  Burgesses,  &c.  of 
Nov.  uth.  Tewkesbury. 

An  act  of  the  TPON  an  appeal  against  the  poor  rates  after  mentioned, 
having  vested  W-J  tried  at  the  borough  sessions  of  Tewkesbury,  between 
the  aftermath  the  trustees  appointed  by  an  act  of  the  48  Geo.  3.  for  the  bur- 
meadow  in  gesses  or  freemen  and  principal  householders  of  the  borough, 
trustees,  in  appellants,  and  the  churchwardens  and  overseers  of  the  pa- 
bur^essesand  r's^  °^  Tewkesbury,  respondents ;  the  sessions  were  of  opinion 
principal  that  the  trustees  having  taken  in  cattle  to  tack  on  the  Severn 

householders  ffam  after  mentioned,  and  it  being  impossible  to  rate  the  se- 
bury,  freed      veral  persons  sending  their  cattle  there,  the  trustees  them- 

from  all  other  selves  must  be  considered  as  the  occupiers,  and  liable  to  such 

interest  in  the  .   .         _  „  .    ,  '        ..  ,, 

same;  with      rates;  and  therefore  confirmed  the  same,  subject  to  the  opinion 

power  to  let    of  this  Court  on  the  following  case: 

any  part'or  The  ^rst  °^  tne  rates  appealed  against  was  made  on  the 

parts  thereof,  13th  of  October  1809,  as  follows : 

annually,  to 


any  person  or  R 
persons  tor        m«iiu 
the  best  rent,   eon/ 


Occupiers. 
Trustees  of  the  Severn 
Ham. 


What  assessed.  |  Rate. 
Aftermath  of  the 
Severn  Ham. 


161.10s. 


and  also  to  let 

it    IN    PAS- 

tures    tot 

horses',  cattle,  The  other  rate  was  made  on  the  5th  of  January  1810,  in  the 

and  sheep,  to  same  form  ;  the  only  difference  being  in  the  sum  assessed, 

sons^atsuch"  wh'ch  was  24/.  15s.     There  is  a  large  meadow  in  the  parish 

rates,  and  of  Tewkesbury  called  the  Severn  Ham,  belonging  to  several 

suclfrco-ula-  different  owners  and  proprietors.     Before  the  passing  of 

[  156  J  the  act  of  the  48  Geo.  3.,  entitled,  "  An  act  for  inclosing 

tions  as  the      «  lands  in  the  borough    and  parishes  of  Tewkesbury,  in 

trustees  i    <•  • 

should  ap-       "  ^e  county  of  Gloucester,  and  for  vesting  the  after  or 

point;  or  by    «  latter  math  of  a  meadow  called  Severn  Ham,  within  the 

theiV'riands  "  "  sa'^  borough  and  parish,  in  trustees  for  certain  purposes," 

and  seals  to     the  burgesses  or  freemen  of  the  borough  of  Tewkesbury 

demise  the       re8jrlent  within  the  borough  for  the  time  being:,  and  the 

same  tor  a  °  »' 

term  of 

J  ears,  &c;  and  that  the  rents  and  profits  should,  after  payment  of  all  charges, 
e  divided  by  the  trustees  amongst  the  objects  of  the  trust:  held  that  the  trustees, 
not  having  let  the  aftermath  to  any  persons  for  any  certain  term,  or  in  any  certain 
proportions,  but  having  let  it  out  (as  it  was  called)  tn  pastures,  at  so  much  a  head  for 
borses,  cattle,  and  sheep,  to  various  persons,  must  themselves  be  taken  to  he  the  oc- 
cupiers of  the  land,  and  were  consequently  rateable  for  the  same. 

occupiers 
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occupiers  for  the  time  being  of  certain  houses  situate  within 

the  borough,  were  entitled  to  a  right  of  common,  for  a  limited 

number  of  their  own  cattle  only,  in  the  Severn  Ham,  from  the 

12th  of  August  to  the  13th  of  February  in  every  year,  both 

inclusive;  which  right  of  common  was,  according  to  the  form 

and  effect  of  the  said  act,  afterwards  suspended  by  order  of 

the  commissioners  therein  named ;  and  the  after  or  latter  math 

of  the  Severn  Ham  was  by  the  act  declared  to  be  vested  in 

certain  trustees  therein  mentioned  and  their  successors  to  be 

appointed  by  virtue  thereof,  by  the  name  of"  The  trustees  for 

"  the  burgesses  or  freemen  and  principal  householders  of  the 

"  borough  of  Tewkesbury ',  in  the  county  of  Gloucester,  ap- 

11  pointed  by  an  act  passed  in  the  48  Geo.  3."  "  for  ever  freed 

"  and  discharged  of  and  from  all  right,  title,  and  interest,  claim 

"  and  demand  whatsoever,  which  any  person  or  persons  could 

"  or  might  have  in  or  to  the  same,  or  any  part  or  parcel  there- 

"  of;  upon  the  trusts  nevertheless  therein  declared  concerning 

"  the  same."    And  by  the  act  it  was  further  enacted,  "  that  it 

"  should  and  might  be  lawful  to  and  for  the  said  trustees,  or 

"  any  nine  or  more  of  them,  at  any  of  their  meetings  to  be 

"  holden  in  pursuance  of  that  act,  and  they  were  empowered, 

"  to  let  and  set  annually  the  after  or  latter  math  of  the  said  mea- 

"  dow,  called  Severn  Ham,  so  vested  in  them  as  aforesaid,  or 

"  any  part  or  parts  thereof  to  any  person  or  persons  whomso- 

"  ever,  at  the  best  and  most  improved  yearly  rent  or  rents  that      C  *^"  3 

"  could  be  reasonably  had  or  obtained  for  the  same ;  and  also 

"  to  let  and  set  the  after  or  latter  math  of  the  said  meadow  called 

"  Severn  Ham,  in  pastures  for  horses,  cattle,  and  sheep,  to 

"different  persons,  at  such  rates,  and  subject  to  such  rules 

"and  regulations,   as   the    said    trustees,  or  any  nine  or 

"  more  of  them  should  (subject  to  the  restrictions  in  that  act 

"  contained),  from  time  to  time  appoint;  or  by  writing  under 

"  their  hands  and  seals,  to  lease  or  demise  the  after  or  latter 

"  m  th  of  the  said  meadow  called  Severn  Ham,  (subject  to 

"  such  restrictions  as  aforesaid,)  to  any  person  or  persons 

"  whomsoever,  for  such  term  or  number  of  years,  and  in  such 

"  manner  as  by  the  said  act  is  described.    And  that  the  rents 

"  and  profits  arising  from  the  after  or  latter  math  of  the  said 

"  meadow  called  Severn  Ham  should,  after  the  payment  of 

"  all  costs,  charges,  and  expences  incident  to  and  attending 

"the 
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1810.       u  theexecution  of  the  several  powers  to  be  by  the  said  trustees 
~~        "  exercised  by  virtue  of  that  act,  in  the  month  of  April  in  every 
against       "  vear?  oe  Pa'^  an^  divided  by  the  said  trustees  unto  and 
The  Trustees  "  between   such  burgesses  or  freemen  of  the  borough  of 
Besses  of"   "  Tewkesbury  aforesaid,  and  such  occupiers  of  houses  within 
Tewkes-      Ci  the  said  borough,  as  would  respectively  have  been  entitled 
bury.        a  f0  rights  of  common  in,  over,  and  upon  the  said  meadow, 
u  if  that  act  had  not  passed,  according  to  their  respective 
"  rights  and  interests."    On  the  12th  of  August  1809,  the 
trustees,  not  being  able  to  let  the  said  aftermath  together  for 
a  sum  equal  in  their  judgment  to  its  value,  let  it  out  in  pastures, 
at  a  certain  sum  per  head  for  horses,  cattle,  and  sheep,  to  va- 
rious persons,  under  the  authority  of  the  said  act,  for  sums  of 
money  amounting  together  to  295/.,  but  subject  to  expences 
of  between  30/.  and  40/.     The  several  persons  who  took  the 
T  158  1      aftermath  in  pastures,  enjoyed  the  same  by  turning  in  their 
cattle  from  the  12th  of  August  1809  to  the  13th  of  February 
1810;  and  the  trustees  did  not  occupy  it,  unless  such  letting 
and  enjoyment  in  pursuance  thereof  amount  in  law  to  an  oc- 
cupation by  them.    No  alteration  has  been  made  since  the 
passing  of  the  act  in  the  proportion  of  the  poor-rates  of  the 
parish,  assessed  on  the  occupiers  of  the  said  houses  there  who 
were  previously  entitled  to  such  right  of  common  on  the  Se- 
vern Ham  ;  nor  has  any  deduction  been  made  from  the  assess- 
ments in  consequence  of  the  alterations  introduced  by  the  act. 
The  question  was,  Whether  the  trustees  were  liable  to  be 
rated  in  respect  of  the  after  or  latter  math  ?     If  they  were, 
the  rates  and  order  of  sessions  were  to  be  confirmed :  if  not, 
the  rates  were  to  be  amended  accordingly. 

Gurnet/  supported .  the  order  of  sessions  confirming  the 
rates  on  the  trustees,  as  the  occupiers  of  the  aftermath  of 
the  Severn  Ham,  the  property  of  which  was  vested  in 
them  by  the  act,  and  who  were  in  the  immediate  percep- 
tion of  the  profits  collected  from  the  several  persons  who 
turned  in  their  cattle  upon  it  at  so  much  a  head.  It 
is  impossible  to  consider  the  owners  of  the  cattle  as  the 
occupiers  of  the  land.  The  trustees  are  empowered  to 
let  it  for  a  year  or  for  a  term  of  years,  or  if  they  cannot 
do  that,  they  are  authorized  to  let  it  out  in  pastures,  as  they 
have  done.     He  referred  to  The  King  v.  Fair  dough  and 

Others, 
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Others  («),  as  coming  nearest  to  the  present  case;  where  the 
rector  leased  all  his  tithes  to  the  defendants,  and  they  let  the 
same  to  the  respective  tenants,  who  paid  the  defendants  3s. 
an  acre  for  the  same ;  and  it  was  held  that  the  defendants 
were  properly  rated  for  the  tithes  as  the  occupiers. 

*  Abbott^  contra.  The  only  interest  of  the  trustees  is  that 
which  is  vested  in  them  by  the  act  for  purposes  there  specified 
not  beneficial  to  themselves,  but  to  others:  and  they  are  only 
authorized  to  let  the  meadow  out  for  a  year  or  years,  or  to  let 
it  out  in  pastures.  ("Lord  Ellcnborough,  C.  J.  What  is  that 
more  than  taking  in  cattle  to  agist  (b)  ?  If  that  be  so,  the 
trustees  must  be  admitted  to  be  the  occupiers:  but  the  letting 
out  the  land  in  pastures  includes  an  interest  in  the  land  itself, 
and  not  a  mere  agistment.  As  in  Rex  v.  Watson  (c),  where 
the  corporation  of  Huntingdon  was  seised  of  common  land, 
which  was  annually  meted  out  to  certain  resident  burgesses 
who  chose  to  stock  it,  upon  payment  by  each  of  a  certain  sum 
to  the  other  burgesses  who  did  not  stock  the  land :  it  was  held 
that  those  who  stocked,  though  eighty  in  number,  were  te- 
nants in  common  of  the  land,  and  consequently  rateable  each 
for  his  occupation.  [Lord  Ellenborough,  C.  J.  There,  each 
was  in  possession  of  a  distinct  interest  in  the  land,  as  in  the 
case  of  a  cattle-gate  (d)  for  which  he  might  have  maintained 
an  ejectment.]  That  was  not  the  case  of  a  cattle-gate,  which 
is  a  distinct  and  several  interest  in  the  land,  passing  by  lease 
and  release :  but  there  the  fee  wa9  in  the  corporation,  though 
the  enjoyment  of  the  land  was  in  the  individual  burgesses. 
[Lord  Ellcnborough,  C.J.  The  corporation  there  could 
not  take  in  the  cattle  of  a  stranger:  but  here  the  trustees 
may  contract  with  any  persons  to  take  in  their  cattle  by  the 
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*[  159  ] 


[  160] 


(a)  8  Mod.  61. 

(ft)  An  agister  has  a  possession  of  and  special  property  in  the  cattle 
whereon  he  may  maintain  trespass  against  any  who  takes  them.  4  Inst. 
99S,  2  Rol.  Abr.  551.  and  Rex  v.  Woodward,  2  East's  P.  C.  653.  Lord 
Hollc  refers  to  the  Year-book  of  M.  48  Ed.  3.  20.  A. ;  and  there,  after 
the  rule  of  law  was  given  by  the  Court,  the  issue  was  taken  to  the  coun- 
try, whether,  or  not,  the  beasts  taken  were  agisted  at  the  time  upon  the 
laud  of  the  plaintiff. 

(c)  5  East,  480. 

(rf)  A  cattle-gate  in  a  stinted  pasture  is  a  tenement,  the  occupation 
of  which  was  held  to  confer  a  settlement  iu  Rex  v.  Whixley,  I  Term 
Rep.  137. 

2  year, 
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1810.       year,  or  by  the  month,  or  week :  and  here  not  being  able  to 

let  it  altogether,  they  took  in  the  cattle  of  different  persons 

azainsf  a*  s0  much  a  head.  Who  then  can  be  said  to  be  the  occu- 
The Trustees  piers,  if  they  are  not,  in  this  case?]  The  act  requires  the 
trustees  to  let  it  out  in  pastures:  by  which  must  be  under- 
stood to  let  the  pasturage  of  the  land;  the  calculation  of  the 
rent  by  the  number  of  the  cattle  turned  on  does  not  vary  the 
nature  of  the  letting. 

Lord  Ellenboiiough,  C.  J.  The  letting  is  at  so  much  a 
head,  without  any  definite  time,  or  for  any  definite  por- 
tion of  the  aftermath:  nor  were  the  trustees  bound  to  limit 
the  number  of  cattle;  though  they  might  have  done  so. 
Grose,  J.  agreed. 

Le  Blanc,  J.  The  persons  whose  cattle  were  taken  in 
had  no  definite  portion  of  the  aftermath  let  to  them. 

Bay  ley,  J.  In  the  Huntingdon  case,  the  portions  of  those 
who  had  a  right  to  stock  were  ascertained :  but  here  there 
was  nothing  to  limit  the  trustees  from  taking  in  others. 

Order  of  sessions  confirmed. 


riei] 

Saturday, 
JVov.  24th. 

After  action 
brought  in 
B.  11.  for 
board  and 


Holden  against  Newman. 


THIS  was  an  action  of  assumpsit  for  board  and  lodging 
and  other  necessaries  provided  by  the  plaintiff  for  the 
defendant's  wife,  who  lived  separately  from  him.  The 
defendant's  °  venue  was  ^a*^  m  London;  and  at  the  sittings  there  before 
wife  in  Mid-    Lord  Ellenborough,  C.  J.  a  verdict  was  taken  by  consent 

diesex,  which  for  (he  plaintiff  for  20/.  subject  to  the  award  of  an  arbitra- 

was  referred  r  •«. 

toanarbitra-   tor,  to  whom  all  matters  in  difference  were  referred  by  a 

t0r'  ^h  ru^e  °^  ^e  C°urt  at  n's'  Pr»us;  ana<  wno  afterwards  directed 

than  51.  the  verdict  to  be  entered  for  the  plaintiff  for  31.  14s.  only, 

which  was  for  Whereupon  in  order  to  oust  the  plaintiff  of  his  costs,  on 

lodging:  this  entering  up  judgment  for  that  sum,  it  was  moved  on  a  for- 

washeld  at  mer  day  to  enter  a  suggestion  upon  the  roll,  under  the  stat. 

com^within  S9  &  40  Geo-  3-  c-  104-  that  the  original  cause  of  action  did 
the  13th  section  of  the  stat.  39  &  40  G.  3.  c.  104.  excepting  actions  for  rent  from  the 
compulsory  jurisdiction  of  the  London  Court  of  Requests;  although  the  defendant 
were  otherwise  within  the  act ;  but  without  deciding  whether  the  clerk  of  a  solicitor 
attending  at  his  master's  office  within  the  city  during  the  hours  of  business  throughout 
the  whole  day,  but  lodging  in  Middletex,  shall  be  said  to  seek  a  livelihood  in  London 
within  the  meaning  of  the  Act. 

not 
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not  exceed  5/.  and  that  the  same  was  recoverable  in  the       1810. 
J.ondon  Court  of  Requests.     The  facts  disclosed  by  the  afli-         " 
davits  were  that  the  cause  of  action  arose  in  Middlesex :        against 
that  the  plaintiff  lived  there,  and  the  defendant  also  lodged      Newman. 
and  dieted  in  the  same  county;    but  that  every  day  (ex- 
cepting Sundays)  from  9  in  the  morning  till  9  at  night,  the 
defendant  attended  as  a  clerk  in  the  office  of  Messrs.  Kaye 
and  Freslifield,  solicitors,  within  the  city  of  London.  • 

Gaselee,  on  shewing  cause  against  recording  the  suggestion, 
objected,  1st,  that  this  being  a  recovery  by  the  award  of  a 
referree  was  not  within  the  act  (a).  2dly,  That  this  was  not  [  162  ] 
the  case  of  a  defendant  "  seeking  a  livelihood?''  within  the 
meaning  of  the  5th  clause ;  which  must  be  confined  by  the 
context  to  one  who  seeks  his  livelihood  by  residing  or 
inhabiting  in  or  keeping  any  house,  warehouse,  shop,  shed, 
stall,  or  stand,  suojure,  within  the  jurisdiction  of  the  Court, 
where  he  might  be  lawfully  served  with  the  summons  :  but 
here  the  plaintiff  could  not  have  gone  into  Messrs.  K.  and 
JF.'s  office  against  their  consent  to  summon  the  defendant, 
without  committing  a  trespass.  He  referred  to  Gray  v. 
Cook  (b)  where  a  market  gardener  renting  a  shed  in  Fleet- 
market  at  an  annual  rent,  but  occupying  it  only  for  certain 
hours  in  the  day  on  three  days  in  the  week,  (it  being  open 
to  others,  who  occupied  it  at  other  times,)  was  held  not 
to  be  within  the  act ;  which  was  a  stronger  case  than  this ; 
because,  during  such  his  occupation,  he  held  it  suo  jure. 
And  to  Skinner  v.  Davies  (c),  where  a  porter  plying  in  the 
city,  aud  resorting  to  a  house  of  call  there,  but  lodging 
elsewhere,  was  also  held  to  be  out  of  the  act.  Sdly,  That 
part  of  the  plaintiff's  demand  being  for  rent  for  the  lodging 
of  the  wife,  the  case  was  within  the  exception  of  the  13th 
clause,  which  provides  that  the  act  shall  not  extend 
to  actions  for  rent,  though  not  exceeding  5/.      And  he 

(a)  No  stress  was  laid  upon  this  objection,  and  no  further  notice  was 
taken  of  it;  a  verdict  having  in  fact  been  entered  for  the  sum  awarded. 
The  material  words  of  the  12th  section  are  that  "  if  any  action  or  suit 
*«  be  commenced  in  any  other  Court  than  the  Court  of  Requests  for  a  debt 
"  not  exceeding  5/.,  and  recoverable  by  the  act,  &c.  in  the  said  Court  of 
"  Requests,  the  plaintiff  shall  not,  by  reason  of  a  verdict  for  him  or  other- 
wise, be  entitled  to  any  costs,"  &c.  And  vide  Dunster  v.  Day,  8  East,  239. 

(»)  8  Easb,  336.  (c)  2  Taunt.  196. 

referred 
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referred  to    Woolley  v.  Cloulman  (a),  where,   under  the 
former  act  of  the  3  Jac.  1.  c.  15.    for  regulating  the  same 
Court,  excepting  actions  for  debt  for  rent,  &c,  it  was  held 
that  an  action  for  use  and  occupation  would  not  lie  there. 
The  Attorney-General  and  Moore ,  in  support  of  the  rule, 
observed  that  the  case  of  the  plying  porter  was  held  not 
to  be  within  the  act,  because  he  did  not  seek  his  livelihood 
at  any  particular  local  situation  within  the  jurisdiction,  but 
was  equally  ready  to  go  elsewhere  if  sent ;    so  that  it  was 
uncertain  where  he  was  to  be  found  in  order  to  be  sum- 
moned :  none  of  which  reasons  apply  to  this  defendant,  who 
does  substantially   seek  his  livelihood   at  a  certain  place 
within  the  city,  where  he  may  at  all   seasonable  hours  of 
business  be  found  every  day.     And  this  differs  it  also  from 
the  market-gardener's  case.     Seeking  a  livelihood  is  put  in 
contradistinction   to  residing,   inhabiting,  or  keeping   any 
house,  &c.     Then  the  clause  excepting  actions  for  rent  does 
not  apply  ;    for  that  only  refers  to  cases  where  the  plaintiff* 
has  also  a  remedy  by  distress ;    the  words  being  in  the  alter- 
native, not  to  restrain  any  person  "  from  making  distress, 
"  or  bringing  any  action  for  rent."     But  here  the  defend- 
ant's wife  boarded  and  lodged  with  another,  and  no  distress 
could  have  been  made  on  her. 

The  Court  here  inquired  under  what  contract  the  wife 
lodged  in  the  house;  and  whether  the  arbitrator  had  allowed 
the  plaintiff  any  thing  for  rent ;  which  did  not  sufficiently 
appear  upon  the  affidavits :  whereupon  it  was  agreed  to 
apply  for  information  as  to  these  facts  to  the  arbitrator 
f  Mr.  Warren)  who  happened  to  be  in  Court :  and  he  stated 
that  there  had  been  proof  before  him  of  a  contract  for  the 
lodging,  and  also  of  some  necessaries  having  been  supplied  : 
but  that  as  the  defendant  allowed  his  wife  10*.  a  week  for 
necessaries,  which  was  known  to  the  plaintiff,  he  (the  ar- 
bitrator) had  only  thought  proper  to  allow  something  over  for 
the  rent.  On  which  Lord  Ellenborough,  C.  J.  said  that  as  the 
arbitrator  had  allowed  something  for  rent,  and  there  was  a 
count  which  covered  it,  the  case  was  within  the  excepting 
clause:  in  which  all  the  Court  agreed,  lint  Le  Blanc,  J.  said 
that  the  other  general  question,  (upon  which  the  Court  gave 
no  opinion)  was  of  very  extensive  consequence,  and  required 
consideration  :   for  if  this  were  a  seeking  a  livelihood  in  the 

(a)  Dougl.  244. 

city 
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city  within  the  meaning  of  the  act,  it  would  extend  to  every        18J0. 

banker's  and  merchant's  clerk  in  London,  who  attended  his        

master's  business  there  in  the  morning,  though  his  own  re-       agnhut 

sideuce  was  in  another  place.  Rule  discharged.  Nkwmak. 


The  King  against  Incledon.  Monday. 

JVov.  26th. 

THE  defendant  was  indicted  in  one  count  for  erecting  and  If  the  Court 
continuing,  and  in  another  for  continuing  an  obstruc-  Dcsat,sfie.d 
....  ,  „  .  .  b  .  thatanui- 

tion  to  a  public  horse  and  toot  road,  and  was  convicted  about  sancc  indict- 

two  years  ago  at  the  assizes  at  Exeter,  upon  its  appearing  that  ed  's  already 

there  had  been  formerly  a  public  road  in  the  place  indicted,  aj,atcd  before 

though  not  much  used  at  anytime,  but  which  had  been  alto-  judgment  is 

gcther  shut  up  for  the  last  18  years,  and  been  inclosed  in  the^indict-" 

part,  and  laid  out  in  private  grounds  surrounding  the  defend-  menft,  they 

ant's  country  seat.     Immediately  after  the  conviction  took  JT  !  'Y?1'  ", 

place,  the  defendant  applied  to  two  magistrates  of  that  part  of  tion,  give 

the  country  for  an  order  to  divert  the  road  as  a  horse  and  foot  ^?™f n. to. 

way,  upon  setting  out  another  more  commodious  to  the  pub-  they  refused 

lie;   which  was  accordingly  done,  and  the  magistrates  made  to  give  such 

the  order ;  but  upon  application  to  them  afterwards  to  cer-  Juu.)(* ™^m. 

tify  the  new  way,  the  prosecutor  of  the  indictment  interposed,  dictment  for 

and  stated  to  them  that  it  had  appeared  upon  the  evidence  tton  iifrUC"l 

given  in  support  of  the  indictment  at  the  assizes,  that  the  old  lie  highway; 

road  was  not  only  a  horse  and  foot  way  but  a  carriage  way,  wnicn .h'g'y 

j  ii_   x  i_  •""•','«  .■  ""  •.      ,       way  atter  the 

ana  that  he  meant  to  insist  on  it  as  a  carriage  way,  and  take       r  |65  1 

measures  accordingly ;  upon  which  the  magistrates  declined  conviction  of 

giving  the  certificate  required  for  the  new  road,  which  was  tht  defenJ" 
.  ,  ant,  was  re- 

only  a  horse  and  foot  way.     The  defendant,  who  was  himself  gularly  turn- 

a  magistrate,  then  got  another  magistrate  to  join  with  him  in  cd b^  a»ortlcr 

certifying  the  new  road:  but  being  soon  afterwards  satisfied  trates^anda 

of  the  irregularity  of  that  proceeding,  he  abandoned  the  order  certificate  ob- 

already  obtained  for  the  diverting  of  the  road,  and  obtained  a  the  new  way 

new  order  of  two  magistrates  for  diverting  the  old  road  as  a  was  fit  for  the 

highzsay,  generally;  against  which  order,  regularly  returned  theSpubhc 

to  and  filed  at  the  sessions,  there  was  no  appeal:  and  after-  and  ouaffi'da- 

wards  he  obtained  a  regular  order  of  two  magistrates,  certify-  Vlts  !hals? 

„,  ...  ,     •         en  -  •  i  much  of  the 

ing  the  new  highway  to  be  in  sunicient  repair.    And  now        old  way  in- 

Burrough  and  Giffbrd  (with  whom  was  Casberd)  on  behalf  di*|ed  M. was 

of  the  prosecutor  of  the  indictment,  prayed  a  judgment  by  this  was  freed 

Courtfor  the  prostration  of  the  nuisance;  which  judgment  they  from  a11  ob- 

'  J      3      .       ,    ,   slruction. 

contended 
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1810.        contended  that  the  Court  were  bound  to  give,  notwithstand- 

ing  the  subsequent  proceedings,  and  the  affidavits  ofmany 

against  persons  now  read  on  behalf  of  the  defendant,  that  the  parti- 
Inclbdon.  cular  obstructions  complained  of  which  had  before  been  set 
up  in  the  old  road,  and  which  impeded  the  passage,  had  been 
removed  after  the  conviction,  and  that  no  obstruction  now 
existed  in  any  part  of  the  old  road  indicted  which  was  con- 
nected with  the  road  as  newly  set  out  under  the  order  of  the 
magistrates.  And  they  referred  to  The  King  v.  Pappeneau{a), 
I  loo  J  The  King  v.  The  Justices  of  Yorkshire (b),  The  King  v. 
Stead  (c),  and  other  cases  cited  in  those,  wherein  it  was 
agreed  that  if  the  nuisance  be  of  a  permanent  nature,  the  re- 
gular judgment  must  be  to  abate  it.  And  here  they  observed 
that  the  indictment  charged,  the  evidence  at  the  trial  proved, 
and  the  affidavits  now  read,  confirmed  it  to  be  a  continuing 
and  permanent  nuisance. 

Lens,  Serjt.  and  Harris  were  for  the  defendant,  but  it  was 
not  necessary  to  hear  them. 

Lord  Ellen  borough,  C.  J.  The  Court  will  never  do  any 
thing  in  vain :  and  if  they  be  satisfied,  as  they  are  upon  these 
affidavits,  that  the  obstruction  indicted  has  been  removed,  and 
that  the  public  have  now  the  free  passage  of  the  road  which 
they  are  entitled  to  use,  we  shall  not  give  any  judgment  of 
prostration :  for  it  would  indeed  be  nugatory  to  adjudge  that  to 
be  prostrated  which  does  no  longer  exist.  What  objection  can 
there  be  to  a  j  udgment  to  this  effect ;  stating  that  the  Court  be- 
ing satisfied  that  the  nuisance  charged  in  the  indictment  was 
already  abated;  therefore  they  gave  judgment  against  the  de- 
fendant for  a  nominal  fine.  And  that  is  the  proper  thing  to  be 
done  in  this  case.  If  hereafter  the  prosecutor  can  question  the 
road  indicted  to  be  a  carriage  road,  and  not  merely  a  horse  and 
foot  way;  and  if  he  can  get  rid  of  the  order  of  justices  for  turn- 
ing it  as  a  highway,  on  which  we  are  not  called  upon  to  give 
any  opinion,  he  will  proceed  as  he  may  be  advised.  But  the 
nuisance  which  was  indicted  having  been  already  removed, 
and  every  substantial  purpose  of  justice  answered,  it  is  suffi- 
cient for  us  at  present  to  impose  a  nominal  fine  on  the  de- 
fendant for  the  offence  of  which  he  has  been  convicted. 

Thereupon  judgment  was  given  that  the  defendant  pay  a 
fine  to  the  king  of  6s.  8d. 

(a)  1  Stra,  C86.         (ft)  7  Term  Rep.  467.        (r)  8  Term  Rep.  142. 

Wrigles- 
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1810. 
Wrioleswortii  and  Another  against  Wright  and  

Stapfv  Monday, 

OTACEY.  Nqv  g6Ul 

A  Rule  was  obtained  on  behalf  of  the  defendant  Stacey  The  rule  of 
for  the  plaintiffs  to  shew  cause  why  the  writ  of  inquiry  ^Gs*^' 
and  assessment  of  damages  against  him  should  not  beset  pcrsedinga 

aside  for  irregularity,  with  costs,  and  why  he  should  not  be  prisoner, 
...  ,  _  ,  m.  .  .  .       against  whom 

discharged  out  of  custody,  &c.     1  he  action  was  against  the  the  plaintiff 

defendants  as  drawers  of  a  bill  of  exchange,  who  after  putting  snalJ  not  Pro* 

in  bail,  upon  the  arrest,  in  last  Hilary  Terra,  were  served  0r  final  judg- 

with  a  declaration  and  notice  to  plead  on  the  31st  ofJanu-  ment  within 

art/,  in  the  same  Term  ;  and  on  the  next  day  surrendered  afJ^  deda^. 

themselves  in  discharge  of  their  bail  before  justification,  and  tion  deliver- 

gave  notice  thereof  by  the  same  attorney ;  from  which  period  attachTn"01 

they  defended  separately :  and  after  a  fruitless  attempt  by  each  case  where 

to  settle  with  the  plaintiffs,  pleas  were  demanded  of  both  the  dh^re  ?re,two 

defendants  on  the  5th  of  June,  (the  day  after  Easter  Term)  one  of  whom 

upon  which  JVright  pleaded  to  issue,  and  entered  his  plea  as  suffered  judg- 

of  Hilary  Term ;  but  Slaccy  not  having  pleaded  at  all,  judg-  fauit>  a*iid  Uie 

ment  by  default  was  signed  against  him  as  of  Hilary  Term,  other  pleaded 

The  plaintiffs  then  made  up  the  issue  against  Wright  and  de-  triafof such^ 

livered  it  with  notice  of  trial,  and  also  with  notice  to  Siacey  issue  being 

of  assessing  the  damages,  at  the  first  sittings  at  Westminster  ti^c  ihTi'rd ' " 

in  last  Trinity  Term,  which  was  continued  to  the  second  sit-      [  \Q&  ] 

tings  in  term  on  the  2d  of  July,  when  the  cause  was  tried,  term; though 

and  the  plaintiffs  obtained  a  verdict.     A  rule  for  judgment  nottaxed^nor 

was  then  given  on  the  7th,  and  by  mistake  another  rule  for  final  judg- 

judgment  was  given  on  the  13th,  which  was  entered  in  the  sT^nedliU 

rule  book  as  of  the  1 1th,  the  last  day  of  term :  and  after  four  after  that 

entire  days,  exclusive  of  Sunday,  the  costs  were  taxed  on  the  .tPrm;  !?ut  , 

t  ~      .  then  entered, 

19th  of  July,  when  the  plaintiffs  signed  final  judgment.    On  according  to 

the  SOth  the  plaintiffs  lodged  their  writ  of  execution  with  the  lJe  gJJJJ  of 
marshal,  returnable  in  the  present  term,  when  the  defend-  of  that  terra, 
ants  were  completely  charged  in  execution.  In  September 
the  defendant  Siacey  served  a  judge's  summons  on  the  plain- 
tiffs, to  shew  cause  why  he  should  not  be  discharged  out  of 
custody  on  filing  common  bail,  on  the  ground  that  the  plain- 
tiffs had  not  signed  final  judgment  against  him  in  due  time: 
but  on  hearing  the  matter,  the  judge  refused  to  make  any 
order  at  chambers :  whereupon  the  present  rule  was  obtained. 
Vol,.  XIII.  K  And 


Wriglbs 
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1810.  And  the  question  was  whether  there  being  two  defendants 
in  custody  on  mesne  process  in  this  case,  and  one  of  them 
having  suffered  judgment  by  default,  the  plaintiffs  were  bound 

against       to  proceed  to  final  judgment  against  the  one  defendant  who 

YRIC?i5      had  suffered  judgment  by  default,  within  three  terms  after 
andAnother.  J      6  /  "» 

the  declaration  delivered,  as  in  the  ordinary  case  ot  one  pri- 
soner; (the  proceedings  against  the  other  defendant  being 
admitted  to  be  regular:)  and  here  the  rule  for  judgment  not 
having  been  given  till  the  13th  of  July,  two  days  after  the 
end  of  the  third  terra  from  the  delivery  of  the  declaration, 
though  entered  as  of  the  11th,  the  last  day  of  the  term. 

Marryalt  contended  that  the  proceedings  were  irregular 
in  that  respect;  and  that  the  plaintiffs  might  (notwithstanding 
[  169  J     the  pleading  to  issue  of  the  defendant  Wright)  have  pro- 
ceeded to  trial  and  judgment  within  the  three  terms. 

Reader,  contra. 

Lord  Ellenborough,  C.  J.  By  the  rule  of  Court  (a), 
a  plaintiff  must  proceed  to  trial  or  final  judgment  against  a 
prisoner  within  three  terms  after  the  delivery  of  the  declara- 
tion. Now,  here  the  plaintiffs  have  proceeded  within  the 
three  terms  to  the  only  trial  which  the  course  of  proceed- 
ings enabled  them  to  do;  namely,  a  trial  of  the  issue  joined 
with  the  other  joint  defendant  who  denied  the  fact ;  at  which 
time  the  damages  were  also  assessed  against  the  other  de- 
fendant Stacey,  who  had  suffered  judgment  by  default;  and 
till  that  trial  they  could  not  have  proceeded  to  tax  the  costs 
so  as  to  enter  up  final  judgment  against  Stacey:  and  such 
taxation  of  costs  and  final  judgment  were  in  due  time  after 
the  trial  according  to  the  course  of  the  Court. 

Rule  discharged  (b). 

(a)  Reg.  Gen.  of  Ilil.  26  Geo.  3.  R.  if  0.  of  B.  R.  39.  and  vide  Heaton 
v.  fPhittaker,  4  East,  349,  shewing  that  the  trial  or  final  judgment  spoken 
of  means  "  final  judgment  without  trial." 

0>)  Vide  Pearson  v.  Rawlings,  1  East,  405. 


HOFKINSO-N 
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Hopkinson  against  Henry  and  Another.  Tuetday, 

Nov.  27th, 

UPON  a  rule  for  setting  aside  an  interlocutory  judgment  If  defendant 
for  irregularity,  it  appeared  that  the  declaration  was  h^witT*'*' 
filed  on  the  Gth  of  November,  and  notice  to  plead  given  in  a  four  days  in  a 
town  cause:  on  the  7th  the  defendants  gave  notice  of  putting  fOWI1  cat"?.e\ 
in  and  justifying  bail  on  the  9th,  and  on  that  day  they  filed  a  to  plead  in 
plea  in  abatement,  but  did  not  justify  those  bail,  but  put  in  abatement, 
other  bail  on  the  10th,  and  gave  notice  of  justifying;  and  the  such'baii  be 
plaintiff  excepted  on  the  same  day  to  such  second  bail;  but  afterwards 
they  justified  on  the  12th:  and  on  the  19th  the  plaintiff  signed  {uheTthough 
judgment  for  want  of  a  plea,  after  demand  made  of  one.  he  had  before 

Dampier,  on  opposing  the  rule,  admitted  that  in  a  country  ^aiVand   iven 
cause  (a),  if  the  defendant  put  in  special  bail  in  time,  he  might  notice  ofjus- 
plead  in  abatement,  though  they  were  not  justified  till  after  f1tyn?'hbut 
the  four  days,  if  they  were  ultimately  perfected  in  time  ;  for  drawn  them 
otherwise  defendants  in  country  causes  would  for  the  most  in  time, 
part  be  ousted  of  such  pleas.    But  the  same  reason,  he  con- 
tended, did  not  extend  to  town  causes ;  though  he  also  admit- 
ted that  there  was  a  note  of  a  case  (b)  where  the  like  indulg- 
ence had  been  extended  to  a  town  cause :  but  he  endeavoured 
to  distinguish  this  case  from  that,  by  observing  that  the  fail- 
ure of  perfecting  the  first  bail,  which  were  not  excepted  to, 
within  the  four  days,  and  so  completing  the  defendants' right      [  171  ] 
to  plead  in  abatement,  was  owing  to  their  own  laches. 

But   The  Court  said  that  that  made  no  difference,  and 
made  the 

Rule  absolute. 

(a)  Dimsdale  v.  Neilson,  2  East,  406. 

(b)  Holland  x.  Sladen,  cited  in  Binns  v.  Morgan,  11  East,  413. 


K2  The 
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Wednesday, 
Nov.  8th'. 

One  against 
whom  articles 
of  the  peace 
are  exhibited 
is  not  entitled 
to  read  affida- 
vits on  his 
own  behalf, 
in  contradic- 
tion of  the 
facts  sworn  to 
against  him  in 
such  article*. 


[  172] 


The  King  against  Doherty. 

ARTICLES  of  the  peace  having  been  exhibited  against 
the  defendant  by  his  wife,  process  issued  thereon  to 
enforce  appearance :  and  when  he  appeared  in  Court  with 
his  sureties  on  this  day,  Marrt/att,  on  his  behalf,  tendered 
affidavits  to  the  Court  in  contradiction  of  the  facts  sworn  to 
in  the  articles,  for  the  purpose  of  discharging  them  ;  con- 
tending that  as  the  stat.  21Jac.  1.  c.  8.  requires  the  causes 
for  which  such  articles  are  exhibited  to  be  declared  in  writing 
upon  oath,  and  enacts  "  that  if  it  shall  afterwards  appear  to 
"either  of  the  said  Courts,  (of  Chancery  or  King's  Bench,) 
"  that  the  cause  expressed  in  such  writing,  or  any  one  of 
"  them,  be  untrue"  the  Court  may  award  costs  and  damages 
to  the  party  grieved;  it  necessarily  gives  them  jurisdiction 
to  enquire  into  the  truth  of  the  charge.  And  though  he 
admitted  that  affidavits  in  contradiction  of  articles  of  the 
peace  were  refused  to  be  received  in  Lord  Vane's  case  (a), 
as  contrary  to  the  practice  of  the  Court  on  these  occa- 
sions ; 


(a)  2  Sira,  1202.  The  following  note  of  this  case  from  Mr.  Ford's  MS. 
is  more  full. 


Where  a  per- 
son exhibits 
articles  of  the 
peace,  and 
swears  that 
her  life  is  in 
danger,  the 
truth  of  the 
facts  cannot 
De  contro- 
verted. 


Lord  Vane's  Case,  H.  17  Geo.  2. 

Lady  Vane  exhibited  articles  of  the  peace  against  her  husband  the 
Lord  Vane,  propter  sa;vjtiam  :  and  in  the  articles  it  was  charged,  that  in 
1737' a  suit  was  preferred  by  her  in  the  Spiritual  Court  for  a  separation  by 
reason  of  cruelty.  That,  in  order  to  put  an  end  to  all  differences  between 
her  and  my  lord,  articlesof  agreement  were  entered  into  and  duly  executed, 
whereby  she  agreed  to  return  to  and  cohabit  with  him ;  and  he  covenanted 
that  in  case  she  desired  to  live  separate,  he  would  not  molest  her.  That 
she  accordingly  did  return  and  live  with  my  lord;  but  that  upon  conti- 
nuing his  cruel  usage,  she  was  obliged  to  leave  him,  and  separate  herself 
from  him  according  to  the  articles.  That  about  Christmas,  1742,  she  was 
seized  by  five  of  my  lord's  servants,  and  by  force  carried  to  his  house, 
and  there  confined  for  eleven  days;  that  she  afterwards  escaped ;  but  that 
she  hath  since  heard  and  verily  believes  that  a  servant  sent  by  my  Lord 
Vane  to  apprehend  her,  said,  that  he  was  ordered  by  my  lord  to  seize  her 
and  bring  her  home  dead  or  alive:  and  therefore  she  swears  that  she  ap- 
prehends 
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casions ;  yet,  he  said,  that  the  contrary  practice  had  pre-  1810. 

vailed  in  subsequent  *cases,  which  are  referred  to  from  MSS.  Th~~j7" 

H*  against 

DoiIERTY. 

*[  173  ] 
prehcnds  her  life  was  in  danger,  and  that  she  was  almost  always  under  a 

continual  fear  of  her  life. 

JVote. — These  articles  were  exhibited  in  Court  the  last  day  of  Mi-  T/hercoughtto 
<  hue/ mas  Term,  1743;   and  in  Tlilary  Term  following  Lord  Vane  came  bearcason- 
into  Court,  and  moved  by  his  counsel  to  discharge  the  articles,  be-  able  found- 
cause  it  did  not  appear  on  the  face  of  the  articles  that  Lord  Vane  had  »tiotl  ?n.the 
done  any  one  act  to  induce  his  lady  to  swear  the  peace  against  him,  or  artjc|es  j0  m. 
make  it  necessary  for  him  to  give  security  for  keeping  the  peace.     That  duce  a  fear 
the  husband  has  a  right  to  seize  his  wife,  to  carry  her  home,  and  even  to  of  personal 
confine  her  if  he  thought  proper.     That  by  the  common  law  he  had  danger  before 
power  to  govern,  rule,  and  chastise  her  reasonably:    and  although  she  .,■  reau:re 
may  sue  a  supplicavit  in  Chancery  against  her  husband  for  cruelty,  and  sureties  of  the 
to  find  sureties  that  he  do  not  beat  or  evil  ititreat  her :    yet  even  in  that  peace, 
case  there  is  a  proviso,  aliter  quam  ad  virum  suiini  ex  causa  regiminis  A  wife  may 
et  casligationis  uxoris  suae  licite  rationabiliter  pertinet.     F.N.B.  542.  sueasuppli- 
(8th  odit.)    That  as  to  the  articles  of  agreement  they  were  set  aside  in  p*v,t  m 
equity  as  unconscionable ;   and  a  copy  of  the  order  was  produced  ;    but  ao.a:ns.  ijCr 
the  Court  said  they  could  take  no  notice  of  it.  husband,  and 

Upon  a  rule  to  shew  cause,  it  was  answered  and  so  resolved  by  the  to  find  sure- 

Court,  that  every  person  was  entitled  to  exhibit  articles  of  the  peace  for  *ies  not  to 
the  security  of  his  person,  and  to  allow  them  was  the  constant  course  of  •  .a  °/\eVl 

the  Court  as  a  security  against  immediate  danger.     That  it  was  not  alitor  quam 

usual  to  inquire  into  the  truth  or  circumstances  of  the  facts  charged  in  causa  regi- 

the  articles,  but  that  the  same  must  be  received  as  true  till  the  contrary  minis  et  cas- 

appears  upon  a  proper  prosecution.     That  in  the  present  case,  taking  "t^"01118' 

all  these  articles  together,  and  that  Lord  and  Lady  Vane  were  under  an  ™e  foc\s 

agreement  to  live  separate ;   that  he  seized  her  by  force,  and  confined  artjcies  are  j0 

her  eleven  days ;    that  he   had   threatened  to   seize  her  again,   and  be  considered 

ordered  her  to  be  brought  home  dead  or  alive ;   it  doth  appear  upon  the  as  true  till 

whole  that  she  had  a  reasonable  foundation  to  require  sureties  of  the  *"e  contrary 

peace  against  him.     Vide  Fit*.  N.  B.  542.  (8th  edit.)  If  the  wife  be  in  a^oSr'pro1 

fear  or  doubt  of  the  husband,  that  he  will  beat  her  or  kill  her,  she  may  secution. 
sue  a  supplicavit  in  Chancery  against  her  husband  to  find  sureties  that 
he  do  not  beat  or  evil  intreat  her. 

It  was  likewise  said  by  Sir  John  Strange,  that  taking  this  case  up 
upou  the  articles  of  agreement  only,  if  Lord  Vane  should  force  his 
wife  to  a  cohabitation,  she  has  a  right  to  be  relieved ;  and  for  that 

purpose  he  cited  Lister's  case,  Trin.  8  G.   1.    Captain  Lister,  after  r^u       ,, 

articles  of  separation  between  him  and  his  wife  the  Lady  Rawlinson,  arc  articles  of 

seized  her  by  force,  and  carried  her  home  in  order  to  compel  her  to  separation 

live  with  him.    She  brought  a  habeas  corpus  :   and  after  argument  at  between  the 

the  bar,  it  was  agreed  by  the  Court,  that  if  a  wife  wiU  make  an  undue  w"^ ^iit^ 

use 
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The  King 

against 
Dohebty. 


[174] 


in  6  Bac.  Abr.  tit.  Surety  of  the  Peace,  G  (a).  The  first 
of  these  is  Sir  T.  Allen's  case  (b),  H.  32  G.  3.  against 
whom  Parnell  had  exhibited  articles;  but  before  the  re- 
cognizance was  entered  into,  Parnell  presented  a  petition 
explanatory  of  some  of  the  facts  sworn  to  in  those  articles  : 
on  which  the  defendant's  counsel  moved  to  review  (c)  the 
articles,  and  read  affidavits  to  contradict  the  facts  therein 
charged  ;  and  the  Court  granted  a  rule  on  Parnell  to  shew 
cause  why  the  articles  should  not  be  reviewed  ;  and  being 
finally  satisfied  that  he  had  been  guilty  of  perjury,  they  com- 
mitted him  for  that  oifence,  and  stayed  all  proceedings  on 
the  articles.  The  like  proceeding  took  place  in  another 
case,  there  stated,  of  articles  exhibited  by  John  Brown 
against  Hannah  Bennett  and  Others,  E.  32  Geo.  2.,  which 
upon  a  rule  for  a  review,  founded  upon  affidavits  in  con- 
tradiction, were  ordered  to  be  taken  off  the  file. 

Ld.ELLEN borough, C.  J., however, (without hearing  The 
Attorney-General  and  Gurnet/  for  the  prosecutrix,)  said,  that 
the  Court  were  satisfied  that  they  could  not  receive  affidavits  on 


(a)  G  is  printed  in  the  book  by  mistake  for  F,  there  being  a  subsequent 
head  under  letter  6. 

(b)  Vide  2  Burr.  806.  which  states  the  former  proceeding,  when  Par- 
nell was  brought  up  to  receive  judgment  upon  an  indictment  for  perjury 
committed  in  the  articles  exhibited. 

(c)  Hence  it  appears,  that  the  affidavits  in  contradiction  of  the  articles 
were  received  upon  this  new  motion  to  review  the  articles,  arising  upon 
new  matter  presented  to  the  Court  by  the  articulant,  and  not  by  way  of 
opposing  the  given  sureties  of  the  peace  upon  the  articles  in  the  first 
instance,  which  the  Court  grants  upon  the  prayer  of  the  party  applying, 
quia  timet,  upon  probable  cause  shewn.  The  other  case,  afterwards 
cited  from  Bac.  Abr.,  passed  without  opposition,  and  also  arose  upon  a 
new  motion  to  review  the  articles. 


husband  af- 
terwards con- 
fine her,  she 
may  have  a 
habeas  cor- 
pus, and  beset 
at  liberty. 


use  of  her  liberty  by  squandering  away  her  husband's  effects,  or  going 
into  bad  company,  it  was  lawful  for  her  husband  to  lay  her  under  re- 
straint :  but  where  that  did  not  appear,  he  could  not  confine  her  as  a 
prisoner,  though  even  in  his  own  house.  And  because  it  appeared  in  that 
case,  that  they  were  parted  by  consent,  and  under  articles  to  live  separate, 
the  Court  ordered  that  she  should  have  her  liberty, 

Note. — The  security  of  the  peace  required  by  the  Court  in  the  present 
case  was  1000/.  for  Lord  Vane,  and  his  bail  in  500/.  each. 


the 


in  the  Fifty-first  Year  of  GEORGE  III.  174 

(he  part  of  the  defendant  to  contradict  the  truth  of  the  articles        1810. 

exhibited  against  him,  and  prevent  his  giving  surety:  they        

therefore  ordered  his  own  recognizance  to  be  taken  in  500/.,       again\t 
and  that  of  his  two  sureties  in  250/.  each,  for  two  years.    And     Dohbrtt. 
Le  Blanc,  J.  referred  to  the  case  of  The  King  v.  Bringloe 
and  Others,  in  M .  7  Geo.  2.  (a)  when  Lord  JIardwicke  pre- 
sided in  this  Court,  where  the  like  determination  was  made. 

(a)  That  case  was  read  from  Mr.  Masterman's  MS. — Prime  moved 
to  discharge  articles  of  the  peace,  wherein  the  prosecutrix  swore  that 
the  defendant  Bringloe  had  threatened  to  do  her  business:  and  he 
offered  to  read  an  affidavit  of  the  defendant,  wherein  he  explained  the 
words,  and  shewed  that  they  did  not  mean  any  personal  harm  to  her, 
but  that  they  related  to  a  law-suit  then  depending  between  them. 

Per  Curiam.  That  the  defendant  could  not  by  the  course  of  the 
Court  be  admitted  to  controvert  the  facts?  that  it  never  was  suffered: 
and  that  he  could  take  no  other  advantage  than  what,  arose  from  any 
ambiguity  in  the  expression  upon  the  face  of  the  articles.  That  as  for 
saying  he  would  do  her  business,  it  was  an  ambiguous  expression,  and 
was  capable  of  more  meanings  than  one ;  but  that  the  articles  giving 
them,  and  charging  that  the  defendant  had  several  times  threatened 
her  life,  that  was  a  sufficient  charge  to  support  the  articles ;  and  they 
advised  the  defendant  to  give  bail;  which  he  did. — The  rest  of  the 
note  was  to  another  purpose. 


Ridley 
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Wednesday, 

Nov.  28th.  Ridley  and  Another  against  Taylor. 

If  one  partner  fTTlHE  plaintiffs  declared  in  the  first  count  of  the  declara- 
dorsc  abM  in  -*-  *'on  uPon  a  ^  of  exchange,  dated  the  20th  of  October 
the  partner-  1807,  drawn  by  certain  persons  using  the  style  and  firm  of 
wifrprima*  Ord  and  Ewbank  upon  the  defendant,  for  40/.  payable  to 
facie  bind  the  order  of  Ord and  Ewbank  forty  days  after  date;  which 
aMoiMi  kill  was  stated  to  have  been  indorsed  by  Ord  and  Ewbank, 
passed  by  the  and  duly  accepted  by  the  defendant.  There  were  also  counts 
one  partner  for  ff00(js  so\fi  an(j  delivered,  and  the  common  money  counts, 
to  a  separate     „,,,„,  111  .  *  i      »  *•  <■  i 

creditor  in       The  defendant  pleaded  non  assumpsit;  and  at  the  trial  be- 

discharge  of  fore  Wood,  B.  at  Durham  in  1809,  a  verdict  was  found  for 

unless  there  '  *ne  plaintiffs  for  the  amount  of  the  bill,  subject  to  the  opinion 

be  evidence  of  the  Court  on  the  following  case: 

twe^n such"  ^-ne  plaintiff"8  *n  November  18,06  sold  and  delivered  to 

separate  J.  Ewbank,  (who  together  with  Ord  then,  and  subsequent 

credit*  *°  tne  transactions  hereafter  mentioned,  carried  on  trade  as 

at  least  of  the  linen-drapers,  under  the  firm  of  Ord  and  Ewbank,)  on  his  se- 

want  of  au-  parate  account,  a  cargo  of  coals  to  the  amount  of  34/.  lis. 

cither  express  On  the  9th  of  May  following  the  plaintiffs  received  from 

or  to  be  im-  Ewbank,  51.  on  account,  and'on  the  27th  of  the  same  month, 

debtor  part-  l"s  promissory  note  for  29/.  9s.  bd.,  which  after  allowing 

[  176  ]  Is.  6d.  for  the  stamp  constituted  the  balance.     This  note 

nertogive  being  dishonoured,    the    plaintiffs   were    obliged    to    and 

curity  of  the  did  take  it  up  on  the  2d   of  November   1807.      On   the 

firm  for  his  7th  of  the  same  month  Ewbank  gave  to  the  plaintiffs  the 

But  held  WH  i°  question,   in   payment  and   discharge  of  his,  Ew- 

that  no  suffi-    bank's,  said  debt.     This  bill  was  drawn  and  indorsed  by 

cient  circum- 
stance appeared  in  this  case  to  raise  any  presumption  adverse  to  the  separate  creditor 

t  taking  such  joint  security,  in  a  case  where  the  bill  appeared  to  have  been  drawn  in  the 

'  name  of  the  firm  to  their  own  order  18  days  before  the  delivery  of  it  to  the  separate 
creditor,  and  to  have  been  accepted  and  indorsed  before  such  delivery,  and  to  have 
been  drawn  for  a  larger  amount  than  the  particular  debt;  and  where,  though  the  indorse- 
ment was  in  fact  made  by  the  hand  of  the  debtor  partner,  yet  it  did  not  appear  that 
that  fact  was  known  to  the  separate  creditor  at  the  time;  and  this  too  in  a  case  where 
direct  evidence  might  have  been  given  of  the  covin  or  want  of  authority,  if  it  existed. 

For  the  action  being  brought  by  the  separate  creditor  against  the  acceptor,  either  of 
the  partners  might  have  been  called  as  a  witness  by  the  defendant  to  disprove  the  au- 
thority of  the  debtor  partner  to  give  the  joint  security:  for  though  if  the  separate  cre- 
ditor recovered  against  the  acceptor,  he  would  have  his  remedy  over  against  the  firm; 
yet  the  innocent  partner  would  have  his  remedy  over  against  the  other.  And  the  bank- 
ruptcy of  the  debtor  partner  in  the  mean  time  does  not  vary  the  question  of  competency. 

Ewbank 
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Ridley 

against 


Ewbank  in  the  style  and  firm  of  Ord  and  Ewbank,  and  was  1810. 
before  that  time  accepted  by  the  defendant.  "  Ord  and  Ew- 
bank''' is  the  usual  firm  of  that  partnership.  A  few  days  after 
Ewbank  had  delivered  this  acceptance  to  the  plaintiffs,  he  ap-  Taylor. 
plied  to  them  for  the  balance  of  9/.  195.  9d.;  but  the  plain- 
tiffs refused  to  pay  it  until  the  bill  upon  the  defendant  should 
have  been  paid.  The  plaintiffs  negociated  the  bill  for  40/., 
and  were  in  consequence  of  its  being  dishonoured,  although 
duly  presented  for  payment  to  the  defendant,  ultimately 
obliged  to  pay  and  have  actually  paid  the  amount  thereof 
and  the  charges  of  noting  the  same :  and  they  thereupon  de- 
bited Ewbank  alone  for  the  same  in  their  account  with  him; 
having  before  credited  his  said  account  with  them  for  the 
amount  of  that  bill.  Ord  and  Ewbank  have  since  become 
bankrupts.  The  question  was,  Whether  the  plaintiffs  were 
entitled  to  recover  ?  If  they  were,  the  verdict  was  to  stand : 
if  not,  a  nonsuit  was  to  be  entered. 

Hullock ^oxihe  plaintiff's,  stated  the  question  to  be,  whether 
one  partner  could  draw  or  indorse  a  bill  in  the  partnership  firm 
for  his  own  debt,  in  favour  of  a  third  person,  to  whom  no 
fraud  or  knowledge  of  the  drawer's  want  of  authority  from  his 
partner  was  imputed :  and  whether  this  could  be  questioned  by 
tiie  acceptor  of  the  bill  in  an  action  brought  against  him  by 
the  payees?  He  relied  on  Swan  and  Others  v.  Steele  and 
Others  (a),  as  in  point:  where  an  indorsement  of  a  bill  by  two  [  177  ] 
partners,  in  the  partnership  firm,  for  their  separate  debt,  was 
held  tobinda  third  partner  who  was  engaged  with  them  under 
the  same  general  firm  in  another  business,  in  the  course  of 
which  such  bill  was  received  by  them ;  the  indorsees  and  sepa- 
rate creditors  of  the  two  not  knowing  of  the  misapplication  of 
the  tri-partnership  fund  at  the  time.  The  only  difference 
(merely  nominal)  between  the  cases  is,  that  there  the  separate 
creditors  did  not  know  at  the  time  of  the  existence  of  a  third 
partner,  whose  name  did  not  appear  in  the  firm ;  and  here  they 
did  not  know  that  the  other  partner  did  not  consent  to  this 
application  of  the  partnership  credit.  There  might  be  good 
reason  for  such  consent,  as  to  save  the  credit  of  one  of  the 
house.  If  one  of  several  country  bankers  paid  his  own  debt  in 
the  notes  of  the  house,  as  would  probably  be  the  case  in 

(«)  7  Edit,  210. 

most 
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1810.        most  instances,  where  the  notes  of  such  a  house  were  in 

circulation,  it  would  be  extremely  inconvenient  if  the  cre- 

against  ditor  were  obliged  to  go  round  to  all  the  partners  to  know 
Taylor.  whether  they  assented  to  it.  In  the  present  instance  it 
does  not  appear,  that  in  the  settlement  of  the  partnership 
accounts  and  the  distribution  of  the  profits  between  them, 
this  bill  did  not  become  the  particular  property  of  Ew- 
bank.  The  Court  will  never  presume  collusion  or  fraud, 
where  none  is  found,  unless  in  cases  where  the  law  pre- 
sumes fraud. 

Holroyd,  contra.  The  law  does  not  imply  an  authority 
in  individual  partners  over  the  joint  fund,  except  in  matters 
which  affect  the  partnership  concerns.  Thus  far  only  the 
law  gives  effect  to  such  a  general  authority,  that  where  one 
partner  has  for  his  own  purpose  disposed  of  the  effects  or 
[  178  ]  passed  negotiable  securities  on  the  credit  of  the  partnership, 
which  have  gone  out  into  the  world,  it  shall  bind  all  the 
partners  in  the  hands  of  innocent  third  persons  having  no 
knowledge  of  the  real  transactions  because  they  would  have 
a  right  to  presume  that  he  acted  with  the  authority  of  his 
partners;  but  that  will  not  extend  to  protect  the  original 
takers  of  such  property,  knowing  that  it  was  issued  for  his 
separate  debt.  Now,  here  the  action  is  not  brought  by  third 
persons  to  whom  the  bill  was  indorsed  without  notice,  but  by 
the  separate  creditors  of  Ewbank  themselves,  who  must  have 
known  that  he  was  pledging  the  partnership  funds  for  his 
own  debt,  and  who  were  therefore  bound  to  inform  them- 
selves that  he  had  a  special  authority  so  to  do.  In  the  case  of 
one  of  several  partners  in  a  country  bank  paying  his  own  debt 
with  the  notes  of  the  bank,  which  were  in  common  circula- 
tion, the  creditor  receiving  such  notes  could  not  tell  whe- 
ther they  might  not  have  been  before  circulated,  and  have 
come  back  into  the  partner's  hand,  as  his  individual  pro- 
perty ;  and  then  perhaps  it  would  be  necessary  to  fix  the  cre- 
ditor with  knowledge  to  the  contrary:  or  at  any  rate  if  he 
passed  them  off  to  others,  who  had  no  notice,  they  would  be 
entitled  to  recover  against  all  the  partners,  and  so  no  public 
inconvenience  could  ensue.  But  where  a  creditor  of  one  part- 
ner takes  a  particular  security  for  his  separate  debt  upon  the 
partnership  fund,  he  must  know  that  his  debtor  is  paying  his 
debt  with  the  money  of  others,  and  therefore  he  takes  it  at  his 

peril 
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peril,  if  it  should  turn  out  in  the  event  that  the  debtor  had  no  1810. 
authority  to  bind  his  partner  for  that  purpose.  It  is  the  Rame  ~ 
between  those  parties  as  if  the  debtor  had  pledged  the  fund  of  against 
a  stranger  for  his  own  debt,  on  his  own  assertion  that  he  had  Taylos. 
authority  to  do  so:  if  he  had  such  authority  the  pledge  would 
be  good ;  but  the  creditor  would  take  it  at  the  peril  of  proving  [  179  J 
that  authority  if  it  were  afterwards  denied.  Here  the  bill  was 
accepted  by  the  defendant  before  it  was  indorsed  ;  and  the  in- 
dorsement, though  in  the  name  of  Ord and  Ewbank,  was  made 
by  Ewbank  alone,  and  therefore  the  plain  tills  must  stand  upon 
his  single  authority.  The  defendant,  when  he  accepted  the 
bill,  must  have  presumed  that  it  was  drawn  on  the  joint  ac- 
count; but  now,  having  notice  that  Ewbank  had  no  authority 
from  Ord  to  indorse  it,  the  latter  may  well  defend  himself, 
through  the  defendant,  against  the  plaintiffs,  who  knew  that 
it  had  been  passed  by  Ewbank  on  his  private  account:  for  if 
the  plaintiffs  recover  against  the  defendant,  he  will  be  entitled 
to  recover  over  against  Ord  and  Ewbank;  and  therefore  the 
question  is  the  same  as  if  they  had  sued  Ord  and  Ewbank  in 
the  first  instance.  In  Arden  v.  Sharp  and  Gilson  (a),  where 
the  plaintiff  discounted  a  bill  brought  to  him  by  Gilson,  who 
desired  that  the  business  might  be  kept  secret  from  his  part-  . 
ner  Sharpe,  but  indorsed  it  in  the  name  of  Sharpe  and  Gil- 
son;  Lord  Kenyon  held,  that  the  action  on  the  bill  would 
not  lie;  for  the  transaction  indicated  that  the  money  was  for 
Gilson's  own  use,  and  not  on  the  partnership  account;  and 
therefore  that  the  plaintiff  should  not  be  allowed  to  resort  to 
the  security  of  the  partnership.  The  same  principle  was 
established  in  Wells  v.  Masterman  and  Others  (6),  where 
Lord  Kenyon  said,  that  if  a  man  have  dealings  with  one 
partner  only,  and  he  draw  a  bill  on  the  partnership  on  account 
of  those  dealings,  he  is  guilty  of  a  fraud,  and  in  his  hands 
the  acceptance  made  by  that  partner  will  be  void ;  but  it 
would  be  otherwise  in  the  case  of  a  bona  fide  indorsee.  Abel  [  180  J 
v.  Sullon(c)  recognized  the  same  principle;  which  was  again 
confirmed  by  the  whole  Court  in  Shirreff  and  Another  v. 
Wilkes  and  Others  (d).  There  two  of  three  partners  having 
contracted  a  debt  to  the  plaintiffs  before  the  admission  of  the 

(a)  2  Esp.  N.  P.  Cas.  524.  (b)  lb.  730. 

(c)  3  Esp.  N.  P.  Cas.  108.  (rf)  1  East,  48. 

third 


180  CASES  in  MICHAELMAS  TERM, 

1810.        third  partner  into  the  firm,  afterwards  accepted  in  the  firm 

of  the  three,  but  without  the  assent  of  the  new  partner,  a 

aeainst  kill  drawn  upon  the  new  firm  by  the  plaintiffs :  and  the  se- 
Taylob.  curity  was  held  fraudulent  and  void  as  against  the  third 
partner.  Lord  Kent/on  there  relied  on  the  assent  of  the 
third  partner  not  having  been  found,  and  there  being  nothing 
stated  to  shew  that  he  had  any  knowledge  of  the  transaction. 
And  Lawrence,  J.  observed,  that  the  plaintiffs  declared  as 
upon  a  promise  by  three  defendants;  and  consequently,  to 
entitle  themselves  to  recover  must  prove  a  promise  either 
express  or  implied  binding  upon  all  the  three:  in  which  they 
had  failed,  and  therefore  there  must  be  judgment  against 
them.  The  case  of  Mr.  Fordyce  was  also  there  referred  to 
as  of  the  same  description ;  which  was  decided  on  the  ground 
of  covin  or  gross  negligence  on  the  part  of  the  separate  cre- 
ditor taking  the  joint  security.  [Lord  Ellenborough,  C.  J. 
One  partner  pledging  the  guarantie  of  the  firm  for  his  sepa- 
rate debts,  is  a  very  different  case  from  that  of  drawing  or 
indorsing  bills  in  the  partnership  firm:  the  one  authority  is 
not  necessary  or  usual  for  carrying  on  the  concerns  of  the 
house ;  the  other  is.  The  only  question  here  is,  whether 
the  plaintiffs  had  such  notice  that  the  bill  was  indorsed  by 
the  one  partner  without  the  authority  of  the  other,  as  to  take 
the  case  out  of  the  general  rule.  Le  Blanc,  J.  It  does  not 
appear  that  the  plaintiffs  knew  that  Ewbank  was  the  partner 
who  in  fact  indorsed  the  bill.]  It  would  be  the  same  if  done 
r  jgi  i  by  a  clerk  in  the  house :  the  plaintiffs  taking  a  joint  security, 
knowing  that  it  was  for  a  separate  debt,  must  take  it  at  the 
peril  of  proving  the  authority  of  the  one  to  pledge  the  other's 
credit  for  his  personal  debt.  As  to  Swan  v.  Steele,  the  in- 
dorsement was  made  in  the  firm  common  to  both  the  houses 
of  trade;  and  the  creditor  did  not  know,  at  the  time  he  re- 
ceived the  bill,  that  the  indorsement  would  bind  any  other 
than  the  persons  who  were  his  debtors :  and  that  distin- 
guishes it  from  the  present  case. 

Hullock,  in  reply,  contended  that  the  onus  probandi  lay  upon 
the  defendant  in  this  case  to  shew  that  Ewbank  had  not  the 
authority  of  Ord  to  pledge  his  credit  by  the  indorsement  in 
the  partnership  firm ;  it  being  within  the  scope  of  a  trading 
partner's  general  authority  to  draw,  accept,  and  indorse  bills 
of  exchange  in  the  partnership  firm;  without  the  necessity  of 

the 


in  Tin:  Fifty-first  Year  of  GEORGE  III.  181 

the  creditor's  inquiring  whether  the  particular  partner  had        1810. 
such  authority.     The  cases  cited  on  the  other  side  must  have 


*jone  on  the  ground  that  the  want  of  authority  was  indicated       agai!ut 
by  the  circumstances  of  the  case;  for  they  recognize  the  ge-      Taylor. 
neral  principle,  that  one  partner  may  bind  another  by  such 
securities  given  in  their  joint  names. 

Lord  Eli.enborough,  C.J.  Prim&  facie  one  partner 
is  bound  by  the  indorsement  of  another  in  the  partnership 
firm  ;  but  that  presumption  may  be  cut  down  by  shewing  col- 
lusion: but  the  difficulty  of  the  case  is  that  we  have  not  the 
facts  sufficiently  before  us  to  shew  that  collusion. 

Ilolroyd  observed  that  the  defendant  could  not  have  called 
Orrfas  a  witness  to  negative  theauthority  of  £a?&flwA:  to  indorse  [  182  J 
the  bill  for  his  own  debt;  because,  if  the  plaintiffs  recovered 
against  Taylor,  he  would  have  his  remedy  over  against  Ord. 
But  Bayley,  J.  said  that  Ord  would  in  that  case  have  his  re- 
medy over  against  Ewbavk  ;  and  therefore  would  stand  indif- 
ferent. Ilolroyd  suggested  a  doubt  on  the  ground  of Ewbanh's 
bankruptcy;  but  Lord  Ellenborough,  C.  J.  observed  that  the 
bankruptcy  could  make  no  difference  on  that  question. 

Cur.  adv.  vult. 

Lord  Ellenborough,  C.J.  now  delivered  the  judgment 
of  the  Court : 

This  was  an  action  by  Ridley  and  Knaggs,  the  plaintiffs, 
upon  a  bill  of  exchange,  drawn  by  Ord  and  Ewbank  on  the 
defendant,  payable  to  their  own  order,  and  by  them  indorsed 
to  the  plaintiffs,  and  accepted  by  the  defendant.  [Then, 
after  stating  the  case,  his  Lordship  proceeded — j  If  this 
were  distinctly  the  case  of  a  pledging  by  one  partner  of  a 
partnership  security  for  his  own  separate  debt  without  the 
authority  of  the  other  partner  ;  or  if  there  existed  in  this  case 
evident  covin  between  one  partner  and  the  holder  of  the  part- 
nership security,  upon  which  the  action  is  brought,  in  order  to 
charge  the  other  partner  without  his  knowledge  or  consent, 
either  express  or  implied,  for  the  private  advantage  of  the 
parties  to  such  covinous  agreement;  we  should  have  no  he- 
sitation to  pronounce  a  bill,  drawn  and  indorsed  under  such 
circumstances,  void  in  the  hands  of  the  covinous  holders, 
upon  the  principle  laid  down  in  the  case  of  Sheriff  and  Ano- 
ther v.  Wilks  and  Others,  1  East,  48.  But  upon  the  facts 
•  stated,  such  does  not  distinctly  appear  to  us  to  be  the  case. 

1  Nor 
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J  8 10.        Nor  does  it  appear  that  there  was  any  such  crassa  negli- 
'  gentia  on  the  part  of  the  plaintiffs,  in  *not  inquiring  whether 

against  Ewbank,  the  one  partner  with  whom  they  dealt,  was  autho- 
Taylor.  rized  to  dispose  of  this  security  (which  had  originally  been 
*C  *83  ]  partnership  property)  as  his  own,  as  to  render  this  transaction 
on  that  account  fraudulent,  and  therefore  void.  In  the  case  of 
Sheriff  and  Another  v.  Wilks  and  Others,  the  plaintiffs  drew 
for  a  balance  due  from  Bishop  and  Wilks  for  porter  sold  to 
them,  exclusively  of  their  third  partner  Rohson;  and  then  they 
sought  to  charge  Robson,  as  well  as  Bishop  and  Wilks,  by  the 
acceptance  of  Bishop  in  the  partnership  firm  of  G.  Bishop  and 
Co.  In  that  case,  if  the  plaintiffs  meant  their  bill,  which  was 
drawn  generally  on  G.  Bishop  and  Co.  as  a  bill  upon  the  three 
partners,  (and  Lord  Kenyon  clearly  so  considered  it,)  they 
must  have  been  conscious  that  it  was  an  unauthorized  act  in 
them  to  draw  on  the  partnership  firm  and  funds  of  the  three 
for  the  separate  debt  of  two:  and  they  must  have  been  fully 
aware  that  the  third  partner  Robson  was  at  the  time  ignorant 
that  they  had  so  done.  And  if  they  did  not  mean  to  draw  upon 
the  three,  but  upon  Bishop  and  Wilks  only,  what  right  could 
they  have  to  apply  a  general  acceptance  in  the  name  of  Geo. 
Bishop  and  Co.  ,to  charge  Robson,  where  there  was  no  reason 
to  suppose  that  Robson  had  consented  that  his  security  should 
be  pledged  ?  That  case,  therefore,  presented  circumstances 
from  which,  in  the  attempt  to  charge  Robson,  covin  to  the 
prejudice  of  the  third  partner  might  fairly  be  inferred.  In 
that  case  too,  Robson,  Wilks,  and  Bishop,  (the  only  persons 
likely  to  know  whether  Robson1  s  security  were  intended  to  be 
pledged,  and  whether  he  had  consented  that  it  should  be 
pledged)  were  made  parties  to  the  suit;  so  that  none  of  them 
could  in  that  suit  be  called  as  witnesses.  The  case,  there* 
'_  184  ]  fore,  hardly  admitted  of  positive  evidence  as  to  these  points, 
and  the  Court  could  have  nothing  whereupon  to  act,  bat  pre- 
sumption. In  the  present  case  so  strong  an  inference  of  covin 
does  not  arise:  Ord  and  Ewbank  would  have  been  compe- 
tent witnesses  for  the  defendant  in  the  case:  positive  evi- 
dence, therefore,  upon  the  point  of  covin,  if  there  really 
were  any,  might  have  been  adduced.  This  bill  had  an  ex- 
istence, according  to  its  apparent  date,  18  days  before  the  time 
of  its  delivery  to  the  plaintiffs:  it  was  drawn  for  a  sum 
considerably  exceeding  the  debt;    and  was  not  only  drawn 

and 
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and  indorsed,  but  accepted  also,  before  it  was  produced  to  J8I0. 
them ;  and  although  it  is  stated  in  the  case  that  in  fact  the  - 
bill  was  drawn  and  indorsed  by  Embank  in  the  partnership  aglilu 
firm,  it  does  not  appear  that  the  plaintiffs  knew  that  it  was  Taylor. 
drawn  and  indorsed  by  him.  Under  these  circumstances,  it 
might  reasonably  be  supposed,  by  the  party  to  whom  it  was 
given,  to  be  a  partnership  security,  of  which  Ewbank,  the 
partner  in  possession  of  it,  had  for  some  valuable  considera- 
tion, or  in  virtue  of  some  arrangement  with  Ord  the  other 
partner,  become  the  proprietor,  so  as  to  be  authorized  to  deal 
with  it  as  his  own.  At  any  rate  the  contrary  does  not  either 
actually  or  presumptively  appear.  And  it  seems  to  us,  in 
order  to  deprive  the  plaintiffs  of  the  benefit  of  such  a  security 
in  a  case  which  admits  of  positive  proof  to  the  contrary,  that 
the  contrary  should  appear :  and  that  either  actual  covin 
should  be  shewn,  or  that  at  least  more  pregnant  evidence  to 
induce  that  conclusion  should  have  been  given  on  the  part  of 
the  defendant  than  is  disclosed  upon  the  face  of  this  case. 
All  that  appears  here  is,  that  a  partnership  security  was  ap- 
plied by  the  one  partner,  Embank,  in  satisfaction  of  his  se- 
parate debt ;  without  shewing  that  such  application  was  at  r  \  35  1 
the  time  unknown  to  or  unauthorized  by  the  other  partner 
Ord ;  as,  by  the  evidence  of  either  Ewbank  or  Ord,  it  was 
in  this  case  competent  to  the  defendant  in  point  of  law  to 
have  done;  and  without  laying  before  the  Court  any  other 
evidence,  from  which  the  same  conclusion  ought  to  be  drawn. 
In  the  absence,  therefore,  of  any  evidence  to  shew  that  the 
delivery  of  this  bill  to  the  plaintiffs  was  covinous,  in  a  case 
where  positive  evidence  of  the  covin  might  have  been  given, 
had  covin  really  existed,  the  Court  feels  itself  obliged  to  give 
effect  to  the  transfer  of  the  bill,  and  to  say  that  the  defendant, 
who  relied  upon  covin  as  his  defence,  has  not  satisfactorily 
established  such  covin.  It  is  therefore  our  duty  to  direct, 
that  the  verdict  which  has  been  given  for  the  plaintiffs  in 
this  case  should  stand,  to  the  extent  of  the  debt  due  from 
Ewbank  to  the  plaintiffs;  but  it  ought  to  be  reduced  to  that 
sum.  (a) 

(a)  Vide  Pinkney  v.  Hall,  Sail:.  126.  and  Carvick  v.  Pickery,  B.  R.H. 
23(7.3.  Dougl.  653.  n. 
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Wednesday, 
Xov.  28/ft. 

Where  a  non- 
suit is  set 
aside  upon 
payment  of 
costs,  such 
payment  is 
made  a  con- 
dition prece- 
dent to  the 
setting  aside 
the  nonsuit; 
and  without 
it,  the  plain- 
tiff cannot 
proceed  to 
another  trial. 

•[166] 


Nichols  against  Bozon. 

THE  first  time  this  cause  went  to  trial,  which  was  at  the 
sittings  after  last  Hilary  Term,  the  plaintiff  was  non* 
suited:  and  upon  application  to  this  Court  in  the  ensuing 
term,  that  nonsuit  was  set  aside  upon  payment  of  the  costs 
thereof;  and  the  venue  was  changed  into  Devonshire.  These 
costs  were  taxed  by  the  Master  at  67/.  18s.  which  were  de- 
manded of  but  never  paid  by  the  plaintiff;  notwithstanding 
which,  having  changed  her  attorney,  she  gave  notice  of  trial 
for  the  last  Summer  assizes  at  Exeter,  and  entered  her  cause 
for  trial ;  though  warned  by  the  defendant  that  he  should  con- 
sider such  notice  and  trial  as  a  *nullity,  for  want  of  payment 
of  the  prior  costs  taxed;  the  nonsuit  having  been  only  set 
aside  conditionally,  upon  payment  of  the  costs.  In  consequence 
of  which  the  defendant,  after  repeating  his  objections  at  the 
trial,  declined  to  defend  the  cause,  and  the  plaintiff  recovered 
a  verdict  upon  the  case  which  she  proved. 

In  this  term  therefore  Jehyll  and  Dampier  obtained  a  rule 
upon  the  plaintiff  to  shew  cause  why  the  verdict  so  obtained 
by  her  should  not  be  set  aside  for  irregularity,  with  costs,  to- 
gether with  the  costs  of  the  application,  to  be  paid  by  the 
plaintiff's  now  attorney :  and  why,  unless  67/.  18s.,  the  costs 
taxed  by  the  Master  on  the  former  rule  obtained  by  the 
plaintiff  for  setting  aside  the  nonsuit,  &c.  were  paid  within 
ten  days  to  the  defendant,  the  said  rule  should  not  be  dis- 
charged, and  the  defendant  be  at  liberty  to  sign  his  judgment 
of  nonsuit,  and  tax  his  costs  thereupon. 

The  Attorney-General  and  Moore,  on  opposing  the  rule, 
relied  chiefly  on  the  merits  of  the  plaintiff's  case ;  but  also  ob- 
served that  there  was  no  time  mentioned  in  the  rule  for  set- 
ting aside  the  nonsuit  for  the  payment  of  the  costs:  and  the 
judge  thought  that  he  was  bound  to  try  the  cause. 

Lord  Ellenborough,  C.J.  We  cannot  enter  now  into 
the  merits.  The  nonsuit  at  the  first  trial  was  only  ordered 
by  the  Court  to  be  set  aside  upon  payment  of  costs  ;  the  pay- 
ment therefore  of  those  costs  when  taxed  was  a  condition 
precedent  to  the  plaintiff's  proceeding  to  another  trial :  and 
if  they  have  not  been  paid  we  cannot  help  her. 

Per  Curiam,  Rule  absolute. 
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J810. 

Smith  and  Others  against  Bfxket  («).  Saturday, 

°  J\ov.  lOlh. 

THIS  was  an  action  on  a  promissory  note  for  500/.,  dated  Where  the  dc- 
28th  October  1809,  made  by  Henri/  Canning,  payable  M1;"  m5ol2|_ 
on  demand  to  the  defendant,  or  order,  and  by  him  indorsed,  ment  on  a 
A  (lor  the  indorsement  the  note  was  delivered  back  to  Can-  {jot^totlie 
;////»-,  with  others  in  the  same  form,  to  enable  Canning  toob-  drawer, which 
tain  credit  with  the  plaintiffs,  his  bankers,  by  the  deposit  of  JJjJ JJ^p* 
the  notes.     Canning  had  then  lately  stopped  payment,  and  mand,  for  the 

»;is  about  to  enter  into  trade  again,  which  was  well  known  purpose  of 

...  .  wT  ,  . n    i  .,        i    .       enabling  him 

to  all  the  parties.     Upon  the  deposit  of  the  notes,  the  plain-  to  raise  mo- 
tiff's  made  advances  to   him  to  more  than  the  amount  of  the  ncy  °."  that 
notes;  which  advances  were  made  for  6  months,  and  were  tne  pi^ntiflTs, 
afterwards  renewed  without  any  communication  to  the  de-  his  bankers, 
fondant.     Canning  became  bankrupt  on    the  28th  of  May  tomakVad- 
1810;  and  upon  such  bankruptcy  the  plaintiff's  wrote  to  the  vances there- 
defendant  to  demand  payment  of  the  notes.   Upon  the  5th  of  on   ,u  SIXi   •  • 
v   J  ..ii'       months;  hela 

June  a  formal  demand  was  made  upon  Canning  by  the  plain-  that  the 

tiffs,  and  a  writ  was  sued  out  by  them  against  the  defendant  hankers,  who 

upon  the  following  day,  without  giving  him  notice  of  such  ihcirad- 

(Icniand  or  non-payment.     At  the   trial   before  Lord   El-  varices  at  the 

[<)>borough,C.  J.  at  Guildhall,  his  Lordship  was  of  opinion  months  witk- 

that  such  notice  was  necessary,  and  nonsuited  the  plaintiffs,      ontthe  know- 

Taddy  moved  for  a  new  trial,  and  contended  that   under  Se'nf  of°the°n 

the  circumstances  of  the  case  no  notice  was  necessary.   That      r  188  J 

the  bankruptcy  of  Canning  was  perfectly  known  to  all  the  defendant, 

parties;  that  his  preceding  insolvency  was  the  very  basis  of  cover  upon 

the  transaction  and  the  reason  of  the  deposit;  that  none  of  the  note  thus 

the  parties  looked  to  him :  and  as  no  value  had  been  given  hil^^hout 

for  the  note,  it  fell  within   the  exception  as  to  notice  esta-  proof  of  a  de- 

blished  by  the  case  of  Bickerdike  v.  Bollman  (l>).     That  the  'nand  on  lhe 
J  v   '  drawer  and  a 

case  of  De  Berdt  v.  Atkinson  (f)  was  expressly  in  point,  in  regular  notice 

which  Ld.  C.J.  Eyre  says,  "  General  rules  are  established  of  thedisho- 

-•it  -r  nour  to  the 

"  tor  general  convenience;  and  1  agree,  that  it  the  drawer  defendant. 

"  be  not  known  to  be  insolvent,  the  act  of  insolvency  will 

(a)  This  case  was  decided  within  the  first  four  days  of  the  term,  when 
I  was  not  in  Court,  and  was  communicated  to  rac  by  a  gentleman  at  the 
bar,  who  was  engaged  in  it. 

(b)  1  Term  Rep.iOb.  (r)  S  //.  Blac.  336. 
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li.  not  excuse  the  want  of  an  early  demand;  but  the  fact  of 
"  knowledge  excludes  all  the  presumptions  that  would  other- 
"  wise  arise.  Then  as  to  notice  and  the  application  for  pay- 
il  ment  to  the  defendant ;  what  did  it  signify  to  him  when  that 
M  application  was  made :  it  could  make  no  difference  to  him 
"  whether  it  were  made  on  one  day  or  another :  he  meant 
"  to  guaranty  the  payment  of  the  note,  and  there  was  no 
M  possibility  of  any  loss  happening  to  him  from  the  want 
"  of  notice.  In  this  instance  therefore  the  general  rule 
"  fails  in  its  application."  The  case  of  Nicholson  v.  Gouthit 
(a),  he  observed,  was  very  distinguishable ;  for  there  it  was 
stated  that  if  the  bill  had  been  presented  when  due,  it  would 
have  been  paid;  as  the  defendant  had  a  fund  in  his  hands  at 
that  time  for  the  payment  of  the  bill,  which  was  afterwards 
withdrawn  when  it  appeared  that  the  bill  had  not  been  pre- 
sented. 

The  Court,  however,  held  that  notice  was  necessary  under 
the  circumstances  of  this  case,  and  that  the  plaintiffs  were 
not  entitled  to  recover,  particularly  as  it  appeared  that 
there  had  been  a  renewal  of  the  advance  made  by  them  to 
Canning,  without  any  communication  of  it  to  the  defendant: 
and  at  the  last,  if  notice  had  been  given  by  the  plaintiffs  to 
the  defendant,  that  they  would  not  trust  Canning  any  longer, 
the  defendant  might  have  taken  measures  for  his  own  security. 

Rule  refused. 

(a)  2  H.  Blac.  609. 


July  10th. 


The  King  against  Ha$e  (a). 


Affidavits  not  f^iLARKE  on  a  former  day  obtained  a  rule  to  shew  cause 
/fine's  Bench    ^^  wny  a  wr'*  of  mandamus  should  not  issue  directed  to  Ed- 
and  sworn  be-  ward  Hare,  the  sole  commissioner  under  a  drainage  act  in  Lin- 
fore  A.  B.  a 
commissioner,       (a)  This  case  was  decided  in   Trinity  Term  50  Geo.  8.,  at  a  time 

&c.  without     wnen  I  was  not  in  Court ;  and  I  was  favoured  with  this  note  of  il  by 

stating  him        ' 

to  be  a  com-    Mr.  Dealtry. 

missioner  of 

this  Court,  cannot  be  read:  but  those  sworn  in  Court,  or  before  a  Judge  of  the  Court, 

though  not  entitled  in  the  King's  Bench,  may  be  read. 

colnshire, 
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eohtshire,  commanding  him  to  make  a  rate  for  reimbursing         1810. 
Messrs.  Ellison,  leasees  of  the  Fosdihe  navigation,  a  sum  ex-  ~~ 

pended  by  them  in  repairing  the  bank  and  works  adjoining        againnt 
the  said  river.  maE. 

The  Attorney-General,  for  Mr.  Hare,  now  objected  that  the 
affidavits  upon  which  the  rule  was  drawn  up  could  not  be 
read,  as  they  were  not  intitled  in  the  Court,  nor  appeared  to  be 
sworn  before  a  commissioner  of  the  Court.  On  inspecting  the 
affidavits,  none  of  them  appeared  to  be  intitled  "  In  theKing's 
Bench:'''  one  was  sworn  in  Court,  and  another  before  Mr. 
Justice  Bayley;  both  which  the  Court  determined  might  be 
read  :  but  the  other  three  being  sworn  before"  Charles  Hay- 
"  ward,  a  commissioner,  <$rc."  without  stating  thathe  was  a 
commissioner  in  this  Cowr/ ;  and  the  other  two  not  being  suffi- 
cient to  sustain  the  rule,  they  directed  it  to  be  discharged ; 
after  referring  to  the  case  of  The  Kennel  and  Avon  Canal 
Company  v.  Jones,  7  Term  Rep.  451. 


T  190  1 
The  King  against  Wakefield,  (a)  L 

July  11th. 

THE  defendant  had  been  convicted  upon  an  indictment  An  insoivent 
for  a  violent  assault;  and  when  he  came  up  forjudg-  debtor  may 

ment,  the  matters  indifference  were  referred  to  the  king's  be  brought  up 
'  °       aftertheonli- 

coroner  and  attorney,  who  awarded  the  defendant  to  pay  59/.  nary  time  al- 

14s.  9d.  for  costs  and  40/.  5s.  3d.  for  compensation  to  the  pro-  low?d'ona!K" 

...  .  .  davit  of  his  lg- 

secutrix.     And  the  defendant  being  in  custody,  charged  upon  norance  ofthe 

an  attachment  returnable  in  last  Michaelmas  Term  for  non-  creditors 

payment  of  these  sums,  applied  on  a  former  day  in  this  term  tillreceutlv 

for  a  rule  to  be  brought  up  as  an  insolvent  debtor  ;  and  pro-  before  his  ap- 

duced  an  affidavit,  that  he  did  not  apply  sooner,  owing  to  his  within thesav- 

total  ignorance  of  the  place  of  the  prosecutrix's  abode  from  ing  clause  of 

the  commencement  of  the  prosecution  to  the  present  time,  ^J*  ?  s3$ 

although  he  had  used  all  due  diligence  to  obtain  the  same.         One  con- 
victed upon 
(a)  This  case  was  decided  in  last  Trinity  Terra,  when  I  was  not  in  court;   ai1  indictment 

and  1  was  favoured  with  this  note  of  it  by  Mr.  Dealtry.  fo.r  an  :,ss:iult- 

3  ■*  who,  upon  re- 

ference to  the 
king's  coroner  and  attorney,  was  directed  by  his  award  to  pay  so  much  for  costs,  and  so 
much  for  compensation  to  the  prosecutrix,  is  intitled  to  be  discharged  as  an  insolvent 
debtor  under  the  Lords'  Act  38  Geo.  2.  c.  28.  without  the  aid  of  tbestut.  S3  Geo.  3.  c.  St. 

L2  Le  Blanc, 
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Le  Blanc,  J.  (the  only  Judge  in  Court)  was  of  opinion 
that  this  was  a  case  of  omission  arising  from  ignorance,  within 
the  meaning  of  the  statute  33  G.  3.  c.  5.  s.  5.  and  directed 
the  proper  officer  of  the  court  to  enter  a  rule  to  bring  up 
the  defendant  as  an  insolvent  debtor ;  which  was  accord- 
ingly done. 

The  defendant  was  thereupon  brought  up  two  days  ago 
before  Mr.  Justice  Grose ;  when  it  was  objected  by  Nohin, 
on  behalf  of  the  prosecutrix,  that  this  was  not  an  attachment 
for  non-payment  of  costs  only,  and  therefore  not  within  the 
stat.  33.  G.  3.  c.  5.  s.  4.     But 


[   191   ]  .        Grose,  J.,  upon 


referring 


to  the  case  of  The 


King  v. 


Stokes,  in  Cowper,  136.  was  of  opinion  that  the  defendant  was 
entitled  to  the  benefit  of  the  insolvent  debtors'  act :  but  re- 
manded him  till  the  last  day  of  the  term  to  give  the  prosecu- 
trix an  opportunity  of  inquiring  into  his  schedule.  He  was  now 
brought  up  again,  and  the  objection  was  repeated  before 

Le  Blanc,  J.,  who  was  of  opinion  that  the  defendant's 
case  was  within  the  Lords'  Act  of  the  32  Geo.  3.,  and  did 
not  want  the  aid  of  the  33  Geo  3.  c.  5.  And  the  defendant 
took  the  oath  of  an  insolvent  debtor :  but  was  remanded 
upon  a  note  given  by  the  prosecutrix. 


Saturday, 
July  8th. 


Thornton  against  Williamson,  (a) 


THE  declaration  was  in  trespass  for  breaking  and  entering 
on  diversdaystheplaintiff'smessuage,yard,and  passage, 
and  passing  and  repassing  therein,  and  making  openings  and 
door-ways  in  the  walls  of  the  said  premises,  &c.    The  defend- 

(a)  This  case,  which  I  only  partly  heard,  was  decided  in  last  Trinity 
Term,  after  I  had  left  the  Court ;  hut  the  papers  and  notes  were  commu- 
nicated to  me  hy  a  gentleman  at  the  bar  engaged  in  it. 


Trespass  for 
breaking  and 
entering  the 
plaintiffs 
messuage  and 
yard, and 
passing  and 
repassing 
therein :  pica 
1st,  not  guilty 
as  to  the  force 
and  anus.  &c. 

and,  secondly,  as  to  the  residue,  a  justification  of  a  right  of  way  over  the  locus  i:i  quo 
at  all  times; and  Sdly,  a  Tike  justification  in  the  day-lime.  Replication,  takiug  issues 
on  the  two  rights  of  way,  and  new  assigning  extra  viam,  &c.  to  which  there  was  judg- 
ment hy  default:  and  after  verdict  for  the  plaintiff  on  the  first  special  issue  for  1*.,  and 
damages  assessed  also  on  the  new  assignment,  and  a  verdict  for  the  defendant  on  the 
not  guilty,  except,  &c.  and  on  the  second  special  issue;  held  that  the  defendant  was  enti- 
tled to  the  general  costs  of  the  trial ;  because  the  plaintiff  was  not  obliged  to  go  to  trial, 
but  should  have  let  judgment  go  by  default,  on  the  issue  upon  the  limited  right  of  way, 
which  was  found  against  him. 

an 
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ant  as  to  the  force  ami  arms,  &c.  and  making  the  openings  1810. 
and  door-ways,  &c.  pleaded  not  guilty:  and  as  to  the  residue 
of  the  trespass,  he  *  pleaded,  first,  that  before  the  making  of  "£^>,™N 
the  indentures  of  lease  and  release  after-mentioned,  J.  B.  Wilmamsok. 
and  T.  L.  were  seised  in  fee,  as  well  of  the  said  yard  and  *[  192  j 
passage,  as  of  a  house  and  small  yard  adjoining;  and  that 
for  30  years  before  the  alienation  of  the  said  messuage  and 
yard  the  occupiers  thereof  had  a  right  of  way  from  a  public 
street  in  Shrezcsbury  into  and  along  the  said  yard  and  pass- 
age through  a  door  in  the  wall  of  the  small  yard  at  all  limes, 
for  the  convenient  use  and  occupation  of  the  said  messuage 
and  yard  :  and  that  J.  B.  and  T.  L.  by  lease  and  release, 
before  the  trespass  complained  of,  conveyed,  &c.  to  the  de- 
fendant, with  all  paths,  passages,  &c. ;  in  right  of  which  the 
defendant  claimed  the  way  at  all  times.  2dly,  The  defendant 
pleaded  a  like  claim  of  way  in  the  day-time  only.  The  re- 
plications took  issues  on  these  rights  of  way,  and  new  assigned 
that  the  defendant  broke  and  entered,  &c.  and  passed  and 
repassed,  &c.  at  other  times  and  for  different  purposes  than 
those  in  the  pleas  mentioned,  and  out  of  the  supposed  ways : 
and  to  the  new  assignment,  the  defendant  suffered  judgment 
by  default.  At  the  trial  of  the  issues  the  defendant  admitted 
the  trespass  by  night  as  well  as  by  day,  and  also  that  he  had 
passed  up  and  down  the  yard  through  a  lower  door  in  his 
house,  to  which  it  was  admitted  that  he  had  no  right  of  en- 
trance ;  and  for  which  nominal  damages  were  assessed  on 
the  new  assignment;  and  a  verdict  was  also  taken  for  the 
plaintiff  on  the  first  special  plea  with  Lf.  damages  and  40s. 
costs  ;  and  for  the  defendant  on  the  not  guilty  except,  &c. 
and  also  on  the  second  special  plea,  upon  his  right  of  way 
claimed  in  the  day-time. 

The  Master  having  allowed  the  plaintiff  the  general  costsof 
the  trial,  a  rule  nisi  was  obtained  for  reviewing  the  taxation;  [  193  ] 
which  was  opposed  by  Puller,  who  relied  on  the  stat.  4  &  5 
Ann.  c.  16.;  which,  after  allowing  a  defendant  to  plead  as 
many  several  matters  as  he  shall  think  necessary  for  his  defence,  » 
provides  that  if  a  verdict  be  found  on  any  issue  in  the  said  cause 
for  the  plaintiff,  costs  shall  be  given  to  him  at  the  discretion  of 
the  Court,  unless  the  Judge  who  tried  the  cause  shall  certify 
that  the  defendant  had  a  probable  cause  to  plead  the  matter 
which  upon  the  said  issue  shall  be  found  against  him.    Here 

the 
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the  plaintiff"  was  obliged  to  go  to  trial  upon  the  issue  on  the 
first  special  plea,  or  to  admit  a  right  of  way  for  the  defendant 
at  all  times,  to  which  he  was  found  not  to  be  entitled,  but  only 
to  a  right  of  way  in  the  day-time,  as  claimed  by  his  second 
special  plea:  the  plaintiff  was  therefore  entitled  within  the 
words  and  meaning  of  the  statute  to  the  costs  of  the  trial.  If 
the  defendant  had  only  claimed  a  right  of  way  in  the  day- 
time, as  stated  in  the  second  special  plea,  upon  which  he 
succeeded,  then  he  would  have  been  entitled  to  the  costs  of 
the  trial.  The  cases  referred  to  and  commented  upon  were 
Brooke  v.  Willetl  (a),  Day  v.  Hanks  (b)  /  Griffiths  v.  Da- 
vies  (c),  [in  which  latter  all  the  issues  were  found  for  the  de- 
fendant, who  was  therefore  entitled  to  the  costs  of  the  trial 
of  those  issues,  though  damages  were  at  the  same  time  as- 
sessed for  the  plaintiff  upon  a  new  assignment  to  which  there 
was  judgment  by  default:]  and  Poslan  v.  Stanway  (d). 

Abbott,  contra,  was  asked  by  the  Court  (e)  how  the  plain- 
tiff could  have  avoided  going  down  to  trial,  when  the  plea 
claiming  a  right  of  way  for  the  defendant  at  all  times,  that 
is,  by  night  as  well  as  by  day,  was  put  upon  the  record.  To 
which  he  answered,  that  the  plaintiff  should  have  let  judg- 
ment go  by  default  on  the  plea  claiming  a  right  of  way  only 
in  the  day-time;  and  then  if  the  cause  had  gone  to  trial  only 
on  the  issue  as  to  the  general  right  of  way  claimed  by  the 
defendant  at  all  times,  the  plaintiff  succeeding  on  that 
issue  would  have  been  entitled  to  the  general  costs  of  the 
trial. 

The  Court  were  satisfied  with  that  answer,  and  made  the 
rule  absolute  for  the  Master  to  review  his  taxation  (f). 


(a)  2  H.  Blue.  435. 

(b)  3  Term  Rep.  654.  The  same  point  which  was  ruled  in  Day  v. 
Hanks  was  also  ruled  in  another  case  of  Wright,  Clerk,  v.  Smithies,  T. 
49  Geo.  3.  B.  R.,  with  this  difference  only,  that  the  two  distinct  causes 
of  actiou,  which  in  the  former  case  were  stated  in  two  counts,  were  in 
the  latter  case  comprised  in  one  count. 

(c)  8  Term  Rep.  466.  (d)  5  East,  261. 

(e)  Lord  EUenborough,  C.  J.  had  left  the  Court  at  this  time. 

(/)  This  case  differs  from  Martin  v.  Vallance,  1  East,  350.,  where  to 
trespass  quare  clausum  fregit  the  defendant  pleaded  not  guilty,  and 
also  a  justification  of  a  right  of  way;  and  the  plaintiff  traversed  the 
right  of  way,  and  new  assigned  extra  viam  ;  and  issue  was  taken,  as 
well  on  the  new  assignment,  as  on  the  right  of  way  ;  there,  after  ver- 

2  diet 
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dirt  lor  the  plaintiff,  with  I*,  damages  on   the  new  assignment,  and  for  1810. 

the  defendant  on  the  justification,  the  plaintiff  was  held  entitled  to  full  

costs;    deducting  only  the  defendant's  cost  ou  the  issue  found  for  him.         Thorwtoh 

against 

WlLLIAMMir. 


[195] 
The  Case  of  the  Hottentot  Venus.  Saturday 

Nov.  24th. 

A  FEMALE  native  of  South  Africa,  remarkable  for  the  The  Court 
formation  of  her  person,  was  exhibited  in  London  in  «l»(,n  affidavit 
«  .  .  laid  before 

the  course  of  the  autumn  ot  this  year  under  the  name  of  the  them,  sug- 

Hottenlot  Venus  (her  real  name  being  Saartje  Baarlman)  by  Siting  pro- 
certain  persons  who  had  the  apparent  custody  of  her,  and  to  believe 
who  received  money  for  such  exhibition.     The  decency  of  thatahelp- 
the  exhibition  was  not  called  in  question  ;  it  appearing  that  nmtfowEJr 
the  woman  had  proper  cloathing  adapted  to  the  occasion  ;  was  brought 
but  from  some  expressions  which  had  been  uttered  by  those  "^^^  an(| 
who  had  brought  her  over  to  this  country,  and  with  whom  exhibited  for 

she  continued,  and  some  apparent  indications  of  reluctance  money» 

*i,riiiii**t  ncr 
on  her  part  during  her  exhibition,  there  was  reason  to  believe,  consent,  by 

and  affidavits  were  accordingly  laid  before  the  Court  to  that  th°se  »"• 

effect,  by  the  secretary  of  a  society  denominated  the  African  mg°she  was, 

Institution,  that  she  had  been  clandestinely  inveigled  from  granted  a  rule 

the  Cape  of  Good  Hope,  without  the  knowledge  of  the  British  UJepereto 

governor,  (who  extends  his  peculiar  protection  in  nature  of  shew  cause 

a  guardian  over  the  Hottentot  nation  under  his  government,  7^  a  writ  of 

b  .  .,  ,  '   habeas  cor- 

by  reason  of  their  general  imbecile  state;)  and  that  she  was  pus  should 

brought  to  this  country  and  since  kept  in  custody  and  exhi-  "°.1  is?ue  *• 

bited  here  against  her  consent.     Whereupon  the  Court,  on  fcWthe 

the  motion  of  Mr.  Attorney  General,  granted  the  following  Court,  and 
.    m  directed  an 

ri,le:  examination 

England. — Upon  reading  the  several  affidavits  of  Zachary  to  be  taken  of 

Macauley  and  others,  and  William  Bullock,  it  is  ordered  that  ^Jm  time 

Tuesday  next  be  given  to  Alexander  Dunlop  and  Jlenrick  before  the  co- 

Ccesar,  to  shew  cause  wiry  a  writ  of  habeas  corpus  should  not  r01J-eriQp  ^t_ 

issue  directed  to  them,  commanding  them  to  have  the  body  of  torney  of  the 

a  certain  native  of  South  Africa,  denominated  the  Hottentot  Court,  in  the 

Venus,  before  this  Court  immediately,  to  undergo,  &c.    Upon  p^e^per^ 

notice  of  this  rule  to  be  given  to  them  in  the  mean  time,  sons  deputed 

And  it  is  further  ordered,  that  one  or  two  such  person  or  hytncper-. 

7  l      -  sons  applying 

for  the  writ,  and  by  those  against  whom  it   was  prayed. 

persons 
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1810.        persons  as  shall  be  approved  for  that  purpose  by  the  coroner 

and  attorney  of  this  Court  shall,  at  such  times  as  shall  be  ap- 

the  pointed  by  the  said  coroner  and  attorney,  have  free  access  to 

Hottentot  the  said  native  of  South  Africa  at  the  house  of  the  said  Alex- 
ENUS'  ander  Dunlop  and  H enrich  Caesar,  in  York  Street,  Picca- 
dilly, in  the  absence  of  the  said  Alexander  Dunlop  and  Hen- 
rick  Caesar,  but  in  the  presence  of  one  or  two  such  person 
or  persons  as  shall  be  nominated  by  them,  and  to  be  ap- 
proved of  by  the  said  coroner  and  attorney  for  the  purpose 
of  conversing  with  her. 

Such  examination  took  place  accordingly  before  the  coroner 
and  attorney  of  this  Court,  who  made  his  report  thereof; 
from  whence  it  satisfactorily  appeared  to  the  Court  that  the 
woman  came  over  here,  and  was  exhibited,  by  her  own  con- 
sent, upon  a  contract  to  receive  a  certain  proportion  of  the 
profits  arising  from  the  exhibition  of  herself:  and  this  being 
confirmed  by  affidavits  made  by  those  who  had  the  care  of 
her ;  the  Court,  whose  authority  as  guardian  of  the  personal 
liberty  of  the  subject  was  alone  called  into  action  on  this  oc- 
casion, finally  discharged  the  rule. 

Gaselee  appeared  on  behalf  of  the  persons  against  whom 
the  writ  was  prayed. 


END    OF    MICHAELMAS    TERM. 
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May  and  Another,  Assignees  of  Taylor,  a  Bankrupt,  Thursday, 

.     ,  ,  ,  Jan.  24th. 

against  Harvey. 

IN  trover  for  a  lease  and  assignment,  which  was  tried  be-  If  a  thing  be 
fore  the  Lord  Chief  Baron  in  Esses,  the  case  appeared  ou^wtth  the 
to  be  this.     The  defendant  was  a  creditor  of  Taylor  before  authority  of 
and  at  the  time  of  his  bankruptcy.     On  the  4th  of  November  J^JJ^  0nd 
1809  Taylor  committed  an  act  of  bankruptcy  by  assigning  the  bailee,  to 
all  his  goods  and  effects  to  one  Carter,  another  creditor,  by  ?"!eP  oa  the 
whom  he  was  pressed  for  his  debt:    and  this  was  known  of  the  two, 
to  the  defendant  in  the  December  following,  who  also  pressed      [  198  J 
Taylor  for  a  security,  and  proposed  that  he  should  assign  "ot  1  ^mT"" 
the  lease  in  question  to  him  (being  a  lease  of  a  messuage,  &c.  demand  it 

without  the 
authority  of 
the  other,  so  as  to  maintain  trover  upon  the  bailee's  refusal  to  deliver  it.  But  where 
it  only  appeared  thai  it  had  been  agreed  between  the  assignor  and  the  assignee  of  a 
lease,  that,  to  save  the'expence  of  a  counterpart,  it  should  be  deposited  in  the  hands  of  a 
third  person,  and  the  assignee  afterwards  delivered  it  to  the  bailee  to  keep,  but  without 
mentioning  that  it  was  on  the  joint  account,  and  no  communication  was  made  of  the 
deposit  to  the  assignor,  who  never  interfered  further  in  the  matter  ;  but  the  defendant 
afterwards)  with  the  privity  of  the  bailee  who  acted  as  his  agent)  procured  an  illegal  and 
void  conveyance  of  the  property  in  it  from  the  assignee  :  held  that  the  assignee  or  bis 
legal  representatives  might  alone  maintain  trover  for  it,  after  demand  and  refusal. 

Vol.  XIII.  M  occupied 
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1811.        occupied  by  Taylor)  which  had  been  before  deposited  by 

Taylor  in  the  hands  of  the  defendant's  son,  who  it  appeared 

against       acted  throughout  this  transaction   under  the   defendant's 
Harvey.      direction  and  as  his  agent.     Taylor  did  accordingly  some 
little  time  t>efore  Christmas  execute  an  assignment  of  the 
lease,  which  had  been  prepared  by  order  of  the  defendant, 
antedated  the  2d  of  November  preceding  :    and  soon  after- 
wards the  commission  of  bankrupt  issued  against   Taylor. 
It  further  appeared    that   the  lease    had   been  originally 
assigned  to  Taylor  by  one  Bridge  ;  and  to  save  the  expence 
of  a  counterpart,  Taylor,  who  was  examined  as  a  witness  at 
the  trial,  said  that  it  had  been  agreed  by  him  and  Bridge 
that  the  lease  should  remain  for  both  of  them  in  the  hands 
of  the  defendant's  son:  but  it  did  not  appear  that  this  agree- 
ment was  communicated  by  Taylor  to  the  son  at  the  time 
when  the  lease  was  deposited  with  him  ;    and  when,  after 
the  commission  issued,  the  lease  was  demanded  of  the  de- 
fendant by  order  of  the  assignees,  he  made  no  objection  that 
it  had  been  deposited  by  the  joint  authority  of  Bridge  and 
Taylor,  but  said  that  it  was  in  the  possession  of  his  son, 
whom   he  had  directed  to  keep   it  as  a  security  for  his, 
the  defendant's  debt,  in  virtue  of  the  assignment  executed 
and  bearing  date  on  the  2d  of  November  preceding :    and 
for  this  reason  alone  also  the  son   refused   to   part   with 
it  when   applied  to  for   that  purpose.      It   was  objected 
at  the  trial  that  the  consent  of  Bridge  to  the  delivery  up 
of  the  lease  was  not  proved,  without  which  the  plaintiffs 
were  not  entitled  to  recover,  as  it  had  been  originally 
deposited  by   the  authority    of  both :     but  his  Lordship 
overruled  the  objection  ;    considering  that  this  had  not  been 
[  199  ]      relied  upon  by  the  defendant ;    but  on  the  contrary  that  he 
had  claimed  the  beneficial  interest  in  the  lease  by  the  assign- 
ment from  Taylor,  which  the  jury  believed  to  be  antedated  ; 
and  that  it  was  inconsistent  that  the  defendant  should  insist 
on  the  benefit  of  that  assignment,  and  at  the  same  time  defend 
his  possession  as  being  the  depository  of  another.    The  plain- 
tiffs accordingly  obtained  a  verdict:  which  Adolphus  moved  : 
and  obtained  a  rule  nisi  in  the  last  term  (a),  to  set  aside  and  to 
enter  a  nonsuit,  on  the  ground  that  the  lease  had  been  depo- 

(a)  I  was  not  present  in  Court  when  the  motion  was  made. 

1  sited 
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fiisted  with  the  defendant's  son  for  the  joint  benefit  of  Bridge        1811. 

and  Taylor;  one  of  whom  alone  could  not  recover  it  without        

the  consent  of  the  other.     But  when  the  matter  came  on  to       againit 
be  heard  in  this  term  upon  the  Lord  Chief  Baron's  report:        Hartsy. 

Lord  Ellenborougu,  C.J.  said,  that  it  was  clear  that  if 
the  lease  had  been  deposited  by  Bridge  and  Taylor,  and  the 
bailee  had  agreed  to  keep  it  for  the  two,  it  was  not  in  the 
power  of  one  of  them  (or  of  the  assignees  who  represented 
that  one)  to  take  it  out  of  his  hands,  without  the  consent  of 
the  other.  But  here  there  was  no  evidence  that  it  was  de- 
posited by  the  two,  or  that  Bridge  had  any  notice  that  it  was 
so  deposited  by  Taylor  on  their  joint  account.  It  is  true 
that  the  bankrupt  in  his  evidence  said  that  it  had  been  agreed 
by  Bridge  and  him  that  the  lease  should  remain  in  the  hands 
of  the  defendant's  son :  but  it  did  not  appear  that  the  bailee 
had  any  notice  of  this,  or  had  accepted  it  upon  any  such  trust; 
and  he  and  the  defendant  afterwards  dealt  with  it  as  belong- 
ing to  Taylor  alone.  The  foundation  therefore  fails  on 
which  the  rule  nisi  was  granted. 

Per  Curiam.  Rule  discharged. 

Garrow  and  Marryatl  were  to  have  opposed  the  rule. 
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Thursday,  Boyfield  against  Porter  and  Another. 

Jan.  24//j.  & 

The  general      FF1HE  general  highway  act,  13  Geo.  3.  c.  78.  s.  27.  enables 

highway  act,      J_    (ne  surveyor  to  take  away  so  much  of  the  refuse  stones 

13  Geo.  3.c.„  •  ,  •       ,  •  ,      o  •  ,    ,  • 

78.  ».27&29,  or  any  quarry  within  the  parish,  &c.   without  the  licence  of 

authorizing  tne  owners,  as  he  shall  judge  necessary  for  the  amendment 

highways  to  °f  *ne  highways ;  and  also  to  dig  for  and  carry  away  materials 

takeand carry  from   any  waste  land,  &c.   for  the  same  purpose,   without 

stones  from  making  any  satisfaction  for  those  materials;  "  but  satisfaction 

quarries  for  "  shall  be  made  for  all  damages  done  to  the  lands  of  any  per- 

the  hloh-'  *  ^on  ty  carrying  a"way  the  same,  in  the  manner  hereinafter 

ways,  making  H  directed  for   getting  and   carrying   materials   in  inclosed 

satisfaction  a  ]ands,"  &c.    By  s.  29.  if  sufficient  materials  cannot  be  had 

for  damage  '  J 

done  to  the       within  such  waste  lands,  &c.  it  shall  be  lawful  for  every  such 

lands  of  any     surveyor  to  diff,  &c.  for  them  in  the  inclosed  lands  of  any 

person  by  car-  •,,  •        ,  •  ,       a  ,     .  .-.  o      . 

vying  away       person  within  the  parish,  &c.  (not  being  a  garden,  &c.) 

the  same;        *<  and  to  take  and  carry  away  so  much  of  the  said  materials 

that  if  the  "^  "  as  fy  ^e  discretion  of  the  said  surveyor  shall  be  thought 

surveyors        "  necessary  to  be  employed  in  the  amendment  of  the  said 

with  the  fand-  "  highways:  the  said  surveyor  making  such  satisfaction  for  the 

owners  upon    "  damage  to  be  done  to  such  lands  by  the  getting  and  carrying 

[  201  J  a  away  the  same,  as  shall  be  agreed  upon  between  him  and 
such  satisfac-  U  *^e  owners>  &c. :  and  in  case  they  cannot  agree,  then  such  sa- 
tion,  it  shall  "  tisfaction  and  recommence  shall  be  settled  and  ascertained  by 
ascer^ineT^  "  or^r  °f  one  or  more  justice  or  justices  of  the  peace  of  the 
unorder  of  "  limit  where  such  land  shall  lie."  And  s.  79.  provides, 
«ro  ^d*'  and  "  ^at  no  P^a'nt'ff  sna^  recover  in  any  action  for  any  irregu- 
further,  that  "  larity,  trespass,  or  wrongful  proceedings,  if  tender  of  suf- 
no  plaintiff 
shall  recover 

for  any  trespass,  &c.  if  tender  of  sufficient  amends  be  made  before  action  brought ; 
and  that  in  case  no  such  tender  be  made,  the  defendant,  by  leave  of  Court,  before  is- 
sue joined,  may  pay  money  into  Court:  held,  that  surveyors  having  broken  a  new 
way  over  the  plaintiff's  land,  in  order  to  carry  such  materials  for  repair,  in  a  case 
where  an  old  but  circuitous  road  existed 'before ;  and  having,  after  the  damage  done, 
and  after  an  action  of  trespass  brought  against  them,  paid  money  into  Court  by  way 
of  amends;  the  sufficiency  of  such  amends  cannot  be  questioned  at  nisi  prius ;  the 
statute  having  referred  the  quantum  of  amends,  if  not  agreed  upon,  to  the  decision  of 
justices  of  the  peace. 

But  it  seems  to  be  competent  to  the  plaintiff  in  such  action  to  shew  that  the  making 
of  such  new  road  over  his  land  was  maliciously  or  wantonly  done  by  the  surveyors, 
and  not  for  the  necessary  or  convenient  carriage  of  the  materials  over  the  land  for  the 
purposes  of  the  act ;  and  in  such  case  he  would  not  be  concluded  by  the  amends  ten- 
dered or  paid  into  Court. 

ficient 
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"  ficient  amends  shall  be  made  on  behalf  of  the  parties  who        J81 1. 

"shall  have  committed  such  irregularity,  &c.  befpre  such        

"  action  brought.     And  in  case  no  such  tender  shall  have        a?„7n#i° 

"  been  made,  it  shall  be  lawful  for  the  defendant,  by  leave      Porter. 

"  of  the  Court,  before  issue  joined,  to  pay  into  Court  such 

"  sum  of  money  as  he  shall  see  6t;  whereupon  such  pro- 

"  ccedings  or  orders  and  judgment  shall  be  had,  made,  and 

"  given,  as  in  other  actions  when  the  defendant  is  allowed  to 

"  pay  money  into  Court."  The  80th  section  gives  an  appeal 

in  cases  not  otherwise  provided  for;  but  no  question  was 

made  upon  that  clause. 

The  defendants  in  this  case  were  the  surveyors  of  the  high- 
ways in  the  parish  of  Buckminsler^  in  Leicestershire  :  and  the 
plaintiff  brought  this  action  of  trespass  against  them  for 
breaking  and  entering  his  close,  called  Coy's  Clpse,  in  that 
parish,  on  the  25th  of  March  1810,  and  on  divers  other  days, 
and  passing  over  it  with  carriages,  and  digging  the  soil,  and 
prostrating  the  fences,  and  making  a  carriage  road,  and  lay- 
ing gravel,  &c.  on  it,  and  erecting  and  continuing  a  gate  dud 
posts  there.  The  defendants  pleaded  the  general  issue,  and 
paid  S4cs.  into  Court,  by  way  of  amends,  under  the  79th  sec- 
tion of  the  act.  At  the  trial  before  Thomson*  B.  at  Lcices- 
/<r,  the  plaintiff's  counsel  opened  the  case  by  stating,  that 
the  trespass  was  committed  under  pretence  of  legal  authority 


by  the  defendants,  as  surveyors  of  the  highways  for  the  pa- 
rish. That  there  was  a  stone-pit  in  the  Vicar's  dose  (next 
but  one  to  Coy's  Close  but  in  the  opposite  direction  from 
that  part  of  the  road  to  which  the  materials  for  repair  were 
to  be  carried,)  out  of  which  there  was  an  old  carriage  way 
leading,  though  somewhat  circuitously  («),  to  that  part  of 
the  highway  which  was  under  repair;  but  that  the  defend- 
ants had  forsaken  the  old  way,  and  had  broken  up  the  plain- 
tiff's close,  anu  had  made  a  new  way  over  it  into  the  hiirh- 
way,  and  had  for  that  purpose  cut  down  his  fence  and  put 
up  a  gate.  And  that  the  defendants  having  paid  21s.  into 
Court  undei  the  79th  section  of  the  general  highway  act,  the 
question  between  the  parties  was  upon  the  sulliciency  of  the 

(a)  It  was  a  bending  road,  forming  a  considerable  segment  of  a 
circle;  and  the  old  way  appeared  by  the  map  to  be  about  two  thirds 
further  to  the  place  under  repair  than  the  new  way,  which  had  been 
opened  across  the  plaiutiff's  field  by  the  surveyors. 

amends. 


[  202  ] 
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1811.       amends.    On  the  other  band  the  defendant's  counsel  con- 

tended  for  a  nonsuit ;  for  that  the  payment  of  money  into 

against*  Court  did  not  in  this  case  admit  the  plaintiff's  right  of  action 
Porter,  any  more  than  a  tender  by  justices  of  the  peace  in  actions  of 
trespass  brought  against  them  for  acts  done  by  them  ex  of- 
ficio. That  the  27th  and  29th  sections  of  the  general  high- 
way act  enables  the  surveyors  to  get  and  carry  away  mate- 
rials for  the  amendment  of  the  roads,  making  satisfaction  to 
the  owners  of  lands  for  damages  done  by  carrying  away  the 
same,  to  be  ascertained  in  the  manner  thereby  directed : 
and  that  therefore  the  defendants  had  a  right  to  get  the 
refuse  stone  and  carry  it  over  the  plaintiff's  land  to  the 
road  under  repair,  subject  to  a  satisfaction  to  be  subse- 
quently ascertained  in  the  method  prescribed  by  the  29th 
section.  The  plaintiff's  counsel,  in  reply,  contended,  that 
[  203  ]  the  defendants,  in  order  to  excuse  themselves  from  the  tres- 
pass, ought  to  have  tendered  adequate  compensation  before 
they  did  any  act.  But  the  learned  Judge,  being  of  opinion 
with  the  defendants  upon  the  construction  of  the  act,  non- 
suited the  plaintiff,  without  entering  into  evidence  on  either 
side.  A  rule  nisi  was  obtained  in  the  last  term  for  setting 
aside  the  nonsuit,  upon  the  construction  of  the  act :  and  also 
upon  a  supposition,  (which  was  ultimately  not  borne  out  by 
the  judge's  report,)  that  the  nonsuit  might  have  proceeded 
upon  an  objection  said  to  have  been  taken  at  the  trial,  that 
inasmuch  as  the  act  of  parliament  vested  a  discretion  in  the 
surveyors  to  break  and  enter  closes  contiguous  to  the  high- 
ways, for  the  purpose  of  getting  and  carrying  materials  for 
their  repair  when  necessary;  if  they  vexatiously  and  unne- 
cessarily exercised  that  discretion,  the  proper  remedy  was 
by  action  on  the  case,  and  not  of  trespass. 

Clarke  and  Reader,  on  shewing  cause  now,  disclaimed  any 
reliance  on  the  supposed  objection  last-mentioned,  and  agreed 
in  the  general  rule,  that  if  one  having  authority  bylaw  to  enter 
on  another's  possession  under  certain  circumstances,  exceed 
that  authority  and  abuse  the  power  confided  to  him,  he  makes 
himself  a  trespasser  ab  initio.  But  they  contended,  first,  that 
the  payment  of  money  into  Court,  byway  of  tendering  amends 
under  the  79th  section  of  the  act,  was  no  admission  of  a  cause 
of  action,  so  as  to  reduce  the  question  to  the  sufficiency  in  fact 
of  the  amends  thus  paid  in :  and  that  such  tender  was  not  re- 
quired 
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quired  by  the  act  to  be  made  before  the  entry  of  the  surveyors ;        181 1 . 

but  from  the  very  nature  of  the  thing  must  be  made  afterwards;       

because,  till  it  was  ascertained  what  damage  was  in  fact  done       agaitut* 
to  the  land,  it  was  impossible  to  estimate  the  proper  amount      Porter. 
of  the  amends  to  be  made.     And,  next,  that  the  29th  section     [  301  ] 
having  proscribed  the  mode  by  which  the  amount  of  the  satis- 
faction to  be  made  for  the  damage  done  shall  be  ascertained, 
incase  the  parties  cannot  agree;  namely,  by  one  or  more 
justices  of  the  peace  for  the  limit  where  the  land  lies;  the 
sufficiency  of  the  satisfaction  tendered  could  not  be  questioned 
in  any  other  shape;  and  therefore  that  the  learned  judge  did 
right  in  not  entering  into  that  question  at  the  trial. 

Vaughan,  Serjt.  and  Torkington,  in  support  of  the  rule, 
after  observing  that  the  case  was  disposed  of  on  the  opening 
of  it  by  the  plaintiff's  counsel,  without  going  into  evidence, 
said  that  they  were  instructed  and  prepared  to  prove  an  un- 
necessary and  vexatious  exercise  by  the  defendants  of  the 
powers  given  them  by  the  act  in  this  instance.  That  there 
was,  long  before  that  time,  an  established  and  well-known 
road  from  the  stone-pit  close  into  another  part  of  the  high- 
way under  repair:  and  even  if  it  were  somewhat  more  cir- 
cuitous than  the  way  newly  made  to  that  part  of  the  high- 
way where  the  repairs  were  then  to  be  made,  (which  they 
denied)  yet  that  would  not  give  the  surveyors  authority  to 
break  a  new  way  over  the  plaintiff's  close  and  fences.  The 
power  to  surveyors  by  the  29th  section  to  take  and  carry 
away  materials  from  inclosures  is  only  given  if  sufficient  can- 
not conveniently  be  had  within  the  wastes  and  other  open 
common  lands  in  the  parish  ;  and  it  is  only  to  take  and  carry 
away  so  much  of  the  said  materials  u  as  by  the  discretion  of 
"  the  surveyor  shall  be  thought  necessary  to  be  employed  in 
"  the  amendment  of  the  said  highways:  the  said  surveyor 
u  making  such  satisfaction  for  the  damage  to  be  done  as  shall 
"  be  agreed,"  &c.  It  appears,  therefore,  by  these  and  similar 
terms  used  in  the  27th  clause,  that  the  legislature  only  looked  r  205  1 
to  the  exercise  of  these  powers  according  to  theconveniencesuid 
necessity  of  the  case  in  the  honest  discretion  of  the  surveyors: 
and  supposing  that  where  there  is  a  known  and  established 
road  by  which  the  materials  may  be  carried,  it  is  competent  to 
the  surveyor  to  make  a  new  way  over  inclosed  land  without  the 
consent  and  to  the  detriment  of  the  owner,  in  order  to  save  a 

trifling 
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181 1.        trifling  distance  to  the  spot  under  repair,  at  any  rate  it  was 

competent  to  the  plaintiff  to  negative  by  evidence  the  necessity 

'against  anc*  convenience  of  the  new  way,  and  to  shew  that  the  power 
Porter.  was  vexatiously  exercised  in  this  instance,  by  making  a  new 
way  when  the  old  way  was  nearer  or  more  convenient.  [The 
Court,  however,  observed,  that  no  case  of  this  sort  had  been 
laid  before  the  learned  judge  at  the  trial.  No  doubt  it  would 
have  been  competent  to  the  plaintiff  to  have  proved  a  mali- 
cious and  vexatious  trespass  committed  on  his  land  by  the  de- 
fendants, under  the  mere  colour  of  their  authority,  as  sur- 
veyors. The  act  indeed  enables  the  surveyors  to  put  the 
merits  of  their  case  upon  the  plea  of  the  general  issue :  but  if 
it  had  been  necessary  for  them  to  plead  specially  the  matter 
of  their  justification  to  the  trespass  complained  of,  the  plain- 
tiff might  have  new  assigned,  that  the  breaking  and  entry 
Avere  done  for  other  purposes  than  those  stated  under  the  act. 
But  the  case  presented  at  the  trial  was  very  different  from 
that.]  They  then  contended,  upon  the  construction  of  the  act, 
that  it  was  competent  to  the  plaintiff  to  shew  that  his  damage 
amounted  to  more  than  the  sum  paid  into  Court  in  satisfac- 
tion: and  if  the  amends  tendered  or  paid  into  Court  be 
not  sufficient,  tlie  party  is  a  trespasser  ab  initio;  the  au- 
thority being  only  given  to  the  surveyor  "  making  such  satis- 
fy 206  J  faction  for  the  damage  to  be  "  done,"  &c. :  and  but  for  the 
act  enabling  the  defendants  to  plead  the  general  issue,  and 
give  the  special  matter  in  evidence,  the  justification  on  the 
record  would  not  have  been  complete,  without  averring  the 
sufficiency  of  the  amends,  and  therefore  the  action  is  pro- 
-  perly  brought  in  trespass,  and  not  in  case.     \_Le  Blanc  and 

Bay ley,  Justices,  put  the  question  to  the  plaintiff's  counsel 
to  consider  whether  the  act  does  not  require  that  the  suffi- 
ciency of  the  amends,  if  disputed,  shall  be  settled  by  the  ma- 
gistrates? They  referred  to  the  words,  "  the  said  surveyor 
"  making  such  satisfaction  for  the  damage  to  be  done,  &c.  as 
"  shall  be  agreed  upon  between  him  and  the  owner,  &c.  And 
"  in  case  they  cannot  agree,  then  such  satisfaction  and  recom- 
J*  pence  shall  be  settled  and  ascertained  by  order  of  one  or  more 
11  justices"  &c.  If  then  the  plaintiff,  they  observed,  were  not 
likely  to  agree,  or  did  not  choose  to  trust  to  the  amends  which 
might  be  offered  to  him  by  the  surveyor,  Was  it  not  his  busi- 
ness to  summon  the  surveyor  before  a  magistrate,  in  order  to 

have 
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have  the  amount  ascertained  ?  And  is  not  that  the  only  tri-        1811. 

bunal  appointed  by  the  act,  in  case  of  difference,  for  ascertain-        

ing  the  quantum  of  the  amends?]  Admitting  that  either  a^na? 
party  might  have  resorted  to  that  tribunal :  yet  not  having  Portek. 
done  so,  and  the  amends  having  been  paid  into  Court  since 
the  action  brought,  the  sufficiency  canonly  be  decided  by  the 
Court  at  the  trial.  They  also  contended,  that  in  order  to 
justify  the  trespass,  the  amends  must  be  estimated  and 
tendered  in  the  first  instance  before  the  entry  of  the  survey- 
ors :  observing,  that  the  29th  section,  giving  power  to  the 
surveyor  to  enter  upon  inclosed  lands,  only  gave  it  upon  his 
"  making  such  satisfaction  for  the  damage  to  be  done,"  &c. 
which  was  therefore  prospective,  and  differently  worded  [  207 
from  the  27th  clause  respecting  the  getting  of  materials  from 
wastes,  &c.  which  requires  satisfaction  to  be  made  "  for  all 
"  damages  done  to  the  lands,  &c."  And  the  re^on  for  re- 
quiring prospective  satisfaction  to  be  made  for  damage  in  the 
case  of  enclosed  lands  may  be,  as  well  on  account  of  the 
higher  estimate  which  might  in  some  cases  be  formed,  so  as 
to  make  it  inexpedient  to  incur  the  expence,  as  to  prevent 
the  surveyors  being  harrassed  by  repeated  summonses  before 
a  magistrate  to  estimate  the  damage  for  every  cart  load  taken, 
which  it  would  not  be  thought  worth  while  to  do  on  account 
of  materials  taken  from  open  lands. 

Lord  Ellen  borough,  C.  J.  The  only  trespass  on  which 
we  have  now  to  decide  is  for  taking  the  refuse  stone  from  a 
quarry,  and  carrying  it  over  the  plaintiff's  land  ;  not  for  dig- 
ging stone  there  :  and  the  convenience  of  the  case,  as  well  as 
the  fair  meaning  of  the  words,  requires  that  the  satisfaction 
should  be  made  subsequent  and  not  antecedent  to  the  damage 
committed:  for  the  mere  difference  of  the  weather,  whether 
wet  or  dry,  during  the  continuance  of  the  operation,  may- 
make  great  difference  in  the  amount  of  the  injury  done  to  the 
land,  and  in  the  consequent  compensation.  Theconvenienceof 
the  case  is  indeed  all  oneway :  and  the  party  injured  will  make 
his  application  when  he  thinks  that  his  whole  compensation  is 
capable  of  being  ascertained.  Then,  as  to  the  sufficiency  of 
the  amends  offered  in  this  case,  it  was  not  the  meaning  of  the 
legislature  that  it  should  be  settled  at  nisi  prius;  for  the  act 
says  in  terms,  that  if  the  parties  cannot  agree,  "  then  such 
"satisfaction  and  recoinpencc  shall  be  settled  and  ascertained 

"by 
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181 1.       «  by  order  of  one  or  more  justice  or  justices  of  the  peace  of 

~  "  the  limit  *where  such  land  or  ground  shall  lie."    The  par- 

Boyfield  « 

against       *iei>)  therefore,  have  no  choice  of  any  other  tribunal  to  settle 

Porter.      the  amends  in  any  case  within  the  act.     If  indeed  the  trespass 
L     *0°  J     be  committed  maliciously,  and  not  for  the  purposes  of  the  act, 
it  is  not  a  case  within  it,  and  the  plaintiff  would  be  entitled 
to  recover  damages  by  the  verdict  of  a  jury.     But  that  was 
not  the  case  submitted  to  the  learned  judge  at  the  trial :  the 
only  two  questions  submitted  to  him  where,  as  to  the  compe- 
tency of  the  Court  at  nisi  prius  to  inquire  into  the  sufficiency 
of  the  amends;   and  whether  a  tender  of  amends  after  the 
trespass  committed  were  sufficient :  and  those  two  points 
were,  I  think,  rightly  decided  against  the  plaintiff. 
Grose,  J.  declared  himself  of  the  same  opinion. 
Le  Blanc,  J.    The  defendants  are  surveyors  of  the  high- 
ways, and  did  the  acts  complained  of  in  that  character  un- 
der the  statute  :  and  one  of  the  objects  of  that  statute  was 
to  preserve  the  officers  appointed  to  execute  it  from  being 
harrassed  by  a  multiplicity  of  actions,  by  establishing  a  do- 
mestic tribunal,  by  which  disputes  of  this  sort  should  be  set- 
tled without  loss  of  time  or  expence.     Therefore,  if  the  sur- 
veyors cannot  agree  with  the  owners  or  other  persons  inter- 
ested in  the  land,  as  to  the  amount  of  the  satisfaction  to  be 
made  for  obtaining  the  materials,  or  carrying  them  over  the 
land,  they  must  resort  to  one  or  morejustices,  by  whom  such 
amount  is  to  be  settled ;  and  this  is  the  only  tribunal  by  which 
the  quantum  of  amends  is  to  be  ascertained.     Then  as  to 
whether  the  amends  are  to  be  tendered  before  or  after  the 
trespass ;  a  difference  has  been  observed  between  the  words 
f  209  J     of  the  27th  and  29th  sections ;  and  it  is  said  that  the  latter 
speaks  of  the  damage  to  be  done :  but  however  that  may  be, 
it  is  sufficient  to  say  that  this  case  falls  within  the  27th  sec- 
tion, which  speaks  of  satisfaction  to  be  made  for  all  damages 
done  (not  to  be  done)  to  the  lands  of  any  person  by  carrying 
away  the  materials,  in  this  instance,  the  refuse  stones  from  a 
quarry :  and  this  satisfaction  is  to  be  made  "  in  the  manner 
"  thereinafter  directed  for  getting  and  carrying  materials  in 
"  inclosed  lands."   The  subsequent  clause  then,  which  points 
out  the  manner,  uses  the  words* 'damages  to  be  done," 
with  reference  as  well  to  the  former  clause  as  to  the  ante- 
cedent part  of  the  same  clause :  the  difference,  therefore, 

if 
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if  any,  between  the  two  clauses  is  rather  in  favour  of  the  de-        1811. 
fendants'  construction. 

Bayley,  J.  Where  there  is  a  subsisting  road  by  which  against 
the  materials  may  be  carried,  the  surveyors  are  not  wantonly  Porteb. 
to  deviate  from  that,  and  to  make  a  new  road  for  the  purpose : 
but  where  there  was  not  a  convenient  road  before,  the  act 
authorizing  the  getting  and  taking  of  the  materials  in  in- 
closed  lands  where  they  cannot  conveniently  be  gotten  in  the 
open  lands  of  the  parish,  and  the  getting  them  from  another 
parish  where  they  cannot  conveniently  be  had  in  the  same 
parish  where  the  highway  to  be  repaired  lies,  authorizes  the 
making  of  a  new  road  in  order  to  get  them  conveniently. 
It  was  competent  however  to  the  plaintiff  to  have  shewn  by 
evidence  that  the  new  road  was  wantonly  made,  where  the 
purposes  of  the  act  would  have  been  fairly  and  effectually 
answered  by  carrying  the  materials  by  the  old  road.  But  no 
evidence  was  offered  to  the  judge  at  the  trial  that  the  new  road 
across  the  plaintiff's  land  was  wantonly  and  maliciously  made. 
Then  as  to  the  proper  period  for  offering  the  amends;  it  cer- 
tainly cannot  be  so  conveniently  ascertained  what  is  the  pro-  [_  210  J 
per  quantum  of  amends  to  be  made  till  it  is  known  what  is 
the  quantum  of  the  damage  sustained.  And  under  the  29th 
section,  where  power  is  given  to  dig  in  inclosed  lands  for  the 
materials  as  well  as  to  take  and  carry  away  such  as  are 
already  prepared,  there  must  be  less  means  of  judging  accu- 
rately of  the  quantum  before  the  damage  is  done,  though  the 
words  there  used  are  "  damage  to  be  done,"  than  under  the 
27th  section,  where  the  right  to  dig  for  materials  is  confined 
to  waste  land,  and  where  the  refuse  stone  only  is  to  be  taken 
from  any  quarry.  But  at  any  rate  this  appears  to  be  a  case 
of  damage  done  under  the  27th  clause. 

Rule  discharged. 


Right 


1811. 

Friday, 
Jan.  25th. 

One  who  is 
put  in  posses- 
sion upon  an 
agreement  for 
the  purchase 
of  land  cannot 
be  ousted  by 
ejectment  be- 
fore his  law- 
ful possession 
is  determined 
by  demand  of 
possession  or 
otherwise ; 
and  even  con- 
sidering such 

[211] 
lawful  posses- 
sion as  a  te- 
nancy at  will, 
the  defend- 
ant's confes- 
sion, (by  en- 
tering into 
the  common 
rule,)  of  a 
lease  by  the 
lessor  to  the 
nominal 
plaintiff  is  not 
a  construc- 
tive determi- 
nation of  the 
will  whereon 
to  maintain 
the  eject- 
ment. 


CASES  in  HILARY  TERM, 


Right,  on  the  Demise  of  Lewis  and  Others,  against  Beaijd. 

THIS  was  an  ejectment  brought  to  recover  two  acres  and 
a  beast  grass  of  land,  in  the  parish  of  Monkland ;  and 
at  the  trial  before  Lawrence,  J.  at  Hereford,  it  appeared  that 
the  land  had  formerly  belonged  to  Lewis,  the  lessor  of  the 
plaintiff,  and  that  he  had  it  in  hand  from  the  year  1793  till 
May  1809,  when,  as  it  appeared  by  the  defendant's  evidence, 
the  possession  of  it  was  formally  delivered  by  ^ewis  to  the 
defendant,  by  the  breaking  and  delivery  of  a  bough,  and  by 
Lewis  ordering  the  defendant  to  plough  a  furrow,  as  posses- 
sion. On  the  part  of  the  defendant  also  two  notices  were  read, 
signed  by  himself,  and  proved  to  have  been  served  ;  the  one 
directed  to  one  TV.  Parry,  the  mortgagee  of  the  land,  stating 
an  agreement  between  Lewis  and  the  defendant  for  the  pur- 
chase of  it,  and  that  the  defendant  was  ready  to  pay  off  all  the 
mortgage  money :  the  other  directed  to  Lewis,  requiring  him 
to  deliver  to  the  defendant  the  title-deeds,  or  abstracts  of  them, 
that  conveyances  might  be  prepared;  and  stating  that  the  de- 
fendant was  ready  to  pay  him  60/.  on  the  conveyances  being 
executed :  and  further,  the  defendant  proved  the  receipt  by 
Lewis,  dated  the  1st  of  June  1809,  for  12/.  parcel  of  the  pur- 
chase-money paid  by  the  defendant.  It  was  thereupon  con- 
tended, on  the  part  of  the  defendant,  that  he  was  legal  tenant 
at  will  of  the  land,  and  that  until  demand  and  refusal  of  the 
possession,  he  was  not  a  trespasser,  as  the  declaration  sup- 
posed him  to  be.  In  answer  to  which  it  was  said  that  the  de- 
fendant had  taken  possession  under  a  supposed  title,  and  had 
not  been  let  in  under  any  tenancy,  and  therefore  not  as  tenant 
at  will :  but  even  if  he  had  been  tenant  at  will,  the  confession 
of  lease,  &c.  under  the  common  rule,  admitted  a  lease  to  the 
plaintiff,  which  would  determine  any  such  tenancy.  The 
learned  judge  concurred  in  thinking  that  the  defendant's  pos- 
session being  lawful  required  to  be  determined  by  notice  to 
deliver  it  up :  but  on  the  other  point,  to  save  expence,  the 
plaintiff  took  a  verdict,  and  leave  was  reserved  to  the  de- 
fendant to  move  the  Court  to  enter  a  nonsuit,  or  a  verdict 
for  himself. 

Abbott,  on  moving  in  the  last  term  forarule  for  this  purpose,. 

referred 
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referred  to  Goodtille  v.  Herbert  («),  and  Doe  v.  Wilson  (b),       181 1. 

in  both  which  a  demand  of  possession  was  held  necessary  to        

support  an  ejectment  against  a  tenant  at  will,  without  any       agabut 
such  effect  attempted  to  be  given  to  *the  confession  rule  :       Beard. 
and  he  also  referred  to  the  opinion  of  Butter,  J.  in  Birch  v.    *[  212  J 
Wright  (c),  that  in  the  case  of  tenant  at  will,  the  demise  in 
ejectment  cannot  be  laid  on  a  day  antecedent  to  the  deter- 
mination of  the  will. 

The  Court  granted  the  rule,  saying  that  there  was  no 
foundation  for  attributing  such  an  effect  to  the  admission 
of  the  fictitious  lease  by  the  consent  of  rule.  And  when  the 
case  was  called  on  in  the  peremptory  paper  of  this  term, 
Lord  Ellenborough,  C.  J.  expressed  his  hope  that  the  Court 
would  hear  nothing  further  of  the  argument  derived  from 
the  defendant's  confession  of  a  lease  from  the  lessor  to  the 
plaintiff,  as  determining  the  lawful  possession  of  the  defendant. 
And  he  added,  that  after  the  lessor  had  put  the  defendant  into 
possession,  he  could  not,  without  a  demand  of  the  possession 
again  and  a  refusal  by  the  defendant,  or  some  wrongful  act 
by  him  to  determine  his  lawful  possession,  treat  the  defend- 
ant as  a  wrong  doer  and  trespasser,  •  as  he  assumes  to  do  by 
his  declaration  in  ejectment.  Le  Blanc,  J.  observed,  that 
the  rule  for  confessing  lease,  entry,  and  ouster  was  only 
entered  into  after  the  delivery  of  the  declaration  in  ejectment, 
and  could  never  prove  that  the  defendant  was  a  trespasser 
before  that  time. 

Per  Curiam,  Rule  absolute  (d). 

(a)  4  Term  Rep.  680.  (b)  11  East,  56. 

(c)  1  Term  Rep.  383.  and  vide  Denn  v.  Rawlins,  10  East,  ?6l. 

(d)  Vide  Kirtland  v.  Pounsett,2  Taunt.  145. 


Brett, 
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Friday,  Brett,  Assignee  of  Harrison,  a  Bankrupt,  against 

Jan.  25th,  LfiVETT. 


B'll    f  ["TPON  a  rule  for  setting  aside  the  verdict  obtained  by 

change  to  the    **J    the  plaintiff  for  676/.  6s.  5c?.,  and  for  entering  a 

amount  of      nonsuit,  Le  Blanc.  J.,  before  whom  the  cause  was  tried 

100/.  drawn  '  .        '    .    «.  -.     *  i    ,,  ,  . 

and  issued  by  flt  the  last  assizes  at  Stafford,  reported  that  this  was  an 

a  trader  be-     action  by  the  assignee  of  a  bankrupt  against  the  defendant, 

bankruptcy,     as  ^ate  sheriff  of  the  county  of  Stafford,  to  recover  676/.  6s.  bd. 

but  becoming  levied  by  the  sheriff  on  the  30th  of  March  1810,  upon  the 

ward*  'are       goods  of  the  bankrupt  after  his  bankruptcy,  under  a  writ  of 

sufficient         execution  on  a  judgment  obtained  against  him  at  the  suit 

fouml  a"6^    of  a  creditor-    The  only  question  of  law,  upon  which  the 
tition  for  a      rule  was  granted  by  the  Court,  arose  upon  the  petitioning 

ofTankruat     creditor's  debt :    a8  to  which  the  facts  were  these'      The  act 

against  him.    of  bankruptcy  was  on  the  28th  of  December  1809.    The 

But  note,  the  commission  of  bankrupt,  dated  the  8th  of  February  1810, 

in  fact  in-       issued  against  Harrison,   upon  the  petition  of  Brett  and 

debted  to  dif-  Gilbert,   bankers,    whose  debt   arose    upon  two  bills   of 

attfceEmeof  exchange  for  50/.  each,  both  drawn  by  Harrison,  and  both 

the  act  of        finally  dishonoured  by  the  drawee ;    the  one  dated  the  25th 

inamorePthan    of  November  1809  at  two  months  in  favour  of  one  Griffin, 

loo/,  even  al-    by  whom  it  was  indorsed  and  paid  to  Brett  and  Gilbert 

lowing  the  re-  on  ^e  g^jj  0f  November,  and   which  became  due  on  the 

bate  of  in- 

terest  upon      28th  of  January  1810 :    the  other  dated  the  2d  of  December 

th(r  blljs  cal"  1809,  at  forty  five  days,  which  was  paid  immediately  to 

tothatperiod.  Brett  and  Gilbert  by  Harrison  himself,    and  became  due 

Want  of  no-  on  the  19th  of  January :   so  that  both  the  bills  became  due 

bankrupt6  after  ^e  flC'  °f  bankruptcy,  but  before  the  commission  issued. 

[  214  ]  Upon  which  the  objection  arose,  that  at  the  time  of  the  act  of 

drawer  of  the  bankruptcy  on  the  28th  of  December  1809  there  was  not 

one  of  the  1001.  due  to  the  petitioning  creditor,  but  only  that  sum  minus 

bills  may  be  the  rebate  of  interest  for  the  times  which  the  bills  had  then 

evidence  of  to  run*    But  at  that  period  there  were  other  small  creditors 

his  acknow-  of  the  bankrupt,  whose  debts,  together  with  what  was  then 

theffidert0     ^ue  on  tnese  ^8  to  tne  bankers,  amounted  to  more  than 
when  asked  if 

the  bill  would  be  paid,  that  it  would  not ;  though  such  acknowledgment  were  made 
after  the  act  of  bankruptcy  committed. 

100/. 
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100/.  and  the  bills  were  both  due  before  Brett  and  Gilbert        181 1. 
petitioned  for  the  commission.  ~ 

Another  question  was  made  by  Peake  on  moving  for  the  againtt 
rule,  which  arose  upon  the  admissibility  of  evidence  at  the  Lkvbtt. 
trial.  In  order  to  account  for  want  of  notice  to  Harrison, 
the  drawer,  of  the  dishonour  of  the  first  bill,  a  witness  was 
called,  who  spoke  to  a  conversation  between  the  plaintiff  and 
Harrison  subsequent  to  the  28th  of  December,  the  day  on 
which  the  act  of  bankruptcy  was  proved  to  have  taken  place, 
in  which  the  plaintiff  asked  Harrison  if  the  bill  would  be 
paid  ;  who  answered,  no,  that  it  would  come  back.  On  which 
it  was  objected,  that  no  evidence  of  any  admission  by  the  bank- 
rupt after  the  act  of  bankruptcy  could  be  received  in  evidence 
to  do  away  the  want  of  notice:  but  the  learned  judge  over- 
ruled the  objection,  and  received  the  evidence;  which  this 
Court  agreed  to  be  right,  and  refused  the  rule  on  that 
point  (a). 

Dauncey  and  Puller  shewed  cause  against  the  rule,  upon 
the  other  point;  and  contended  that  there  was  a  good  peti- 
tioning creditor's  debt  of  100/.  due  without  any  rebate  at  the 
time  of  the  petition,  (which  was  the  period  to  look  to)  upon 
the  bills  drawn  and  issued  by  the  bankrupt  before  the  act  of  [  215  ] 
bankruptcy.  They  relied  on  the  plain  words  of  the  stat.  7 
Geo.  I.  c.  31.  which  first  declares  that, "  every  person  who  has 
given  credit  on  such  securities  (i.  e.  bills  payable  at  a  future 
day)  to  any  person  who  is  or  shall  become  bankrupt,  &c. 
which  is  or  shall  not  become  due  or  payable  at  or  before  the 
time  of  such  person's  becoming  bankrupt,  shall  be  admitted 
to  prove  his  bills,  &c.  in  like  manner  as  if  they  were  made  pay- 
able presently,  &c.  and  to  receive  a  proportionable  share,  &c. 
deducting  only  thereout  a  rebate  of  interest,  &c.  to  be  computed 
from  the  actual  payment  thereof  to  the  time  such  debt,  &c. 
would  have  been  due  and  payable  in  and  by  such  securities  as 
aforesaid :"  and  then  provides  by  s.  3.  that "  no  such  creditor 
shall  be  deemed  to  be  a  sufficient  creditor,  in  respect  of  such 
debt,  to  petition,  Sec.  for  any  commission  until  such  time  as 
such  debt  shall  become  due  and  payable;"  From  whence  it 
must  be  inferred  that  when  the  bill  becomes  due  (as  in  this 
case)  the  legislature  must  have  considered  that  it  was  a  good 

(«)  Tide  Domton  r.  Crost,  I  Etp.  A*.  P.  Cat.  168.  and  Chapman  t. 
Gartner,  2  B.  Blac  879. 

foundation 
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1811.       foundation  for  a  petitioning  creditor's  debt.     But  the  total 
~  repeal  of  that  disabling  clause  by  the  stat.  5  Geo.  2.  c.  30. 

against  t.  22.,  which  makes  it  lawful  for  such  a  creditor  to  petition, 
Levett.  pUts  the  matter  out  of  doubt.  They  also  relied  on  the  opi- 
nion expressed  by  Lord  Ken?/on,  in  Glaister  v.  Hewer  (cr), 
that  all  that  the  act  of  parliament  required  was  that  there 
should  be  an  existing  debt  of  100/.  in  the  petitioning  cre- 
ditor (b):  and  that  the  petitioning  creditor  there  had  such  a 
[  216  ]  debt  at  the  time  of  petitioning  ;  which  was  sufficient  to  sup- 
port the  commission. 

Jerois  and  Peake,  contra,  relied  on  the  stat.  5  Geo.  2.  c.  20. 
s.23,  which  requires  the  petitioning  creditor's  debt  to  amount 
to  100/.,  and  the  construction  put  upon  it  in  all  the  cases,  that 
the  debt  must  exist  at  the  time  of  the  act  of  bankruptcy  in 
order  to  make  it  avail  for  that  purpose.  The  stat  7  Geo.  1. 
c.  31.  was  the  first  which  enabled  creditors  of  this  descrip- 
tion, whose  securities  though  existing  at  the  time  were  not 
payable  till  a  future  day,  to  prove  under  the  commission : 
but  that  excepts  such  securities  from  founding  a  good  pe- 
titioning creditor's  debt.  Then  when  that  exception  was 
repealed  by  the  stat.  5  Geo.  2.,  though  holders  of  bills  pay- 
able at  a  future  day  were  thereby  let  in  to  petition  for  a 
commission,  yet  it  left  untouched  the  provision  relating  to 
the  amount\of  the  petitioning  creditor's  debt;  which  must 
still  be  100/. ;  calculating  that  amount,  as  all  other  debts 
proveable  under  a  commission  must  be  calculated,  with  re- 
ference to  the  period  of  the  act  of  bankruptcy,  in  conformity 
with  the  general  principle  of  the  bankrupt  laws.  A  bill 
creditor  proving  his  debt  under  the  commission,  though 
he  should  not  receive  payment  till  after  the  bill  became 
due,  would  only  receive  the  amount,  with  a  rebate  of  inter- 
est up  to  the  time  of  the  act  of  bankruptcy  (c)  :  and  the  7th 

section 

(a)  7  Term  Rep.  499. 

(6)  His  Lordship  must  be  understood  to  have  said  this  with  reference 
to  the  case  before  him  of  a  debt  existing  upon  a  promissory  note  against 
the  bankrupt's  estate  at  the  lime  of  the.  act  of  bankruptcy,  though  indorsed 
afterwards  to  tin.'  petitioning  creditor  to  enable  him  to  becosio  such. 
Vide  Bamford  v.  Barrel!,  2  Bos.  $  Pul.  1. 

(c)  Cullen's  Bank,  L.  118.  says,  that  when  interest  is  allowed  to  he 

proved,  it  is  never  in  any  case  of  an  insolvent  estate  allowed   to  be 

computed  lower  than  the  date  of  the  commission.     Aud  reference  is 

«  v  there 


* 
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section  of  the  last-mentioned  act  only  discharges  the  bank-        1811. 

rupt  from  debts  due  at  the  time  he  became  such.  In  a  special        

plea  of  bankruptcy,  in  which  it  would  be  necessary  to  set  agahut 
forth  all  the  circumstances,  the  averment  must  have  been  that  Lkvbtt. 
the  trader  being  indebted  to  A.  B.  in  100/.  committed  an  act 
of  bankruptcy.  In  Glaislerv.  Hewer  («) ,  it  was  clear  that 
the  bankrupt  was  indebted  in  100/.  and  more  at  the  time  of 
the  act  of  bankruptcy :  the  only  question  was  whether  the 
transfer  of  a  bill  to  the  petitioning  creditor  after  the  act  of 
bankruptcy,  which  was  outstanding  before  in  other  hands, 
and  without  which  his  debt  did  not  amount  to  100/.,  were 
sufficient  to  found  the  petition:  but  the  decision  of  that  case 
in  the  affirmative  does  not  conclude  the  present.-  \Le  Blanc,  J. 
noticed  that  this  bankrupt  was  proved  at  the  trial  to  have 
been  indebted  in  more  than  100/.  at  the  time  of  the  act  of 
bankruptcy  to  different  creditors:  though  neither  of  them 
could  then  have  made  a  good  petitioning  creditor  :  and  that 
was  the  situation  in  which  the  bankrupt  stood  in  the  case  of 
Glaister  v.  Hewer,  at  the  time  of  his  bankruptcy  ;  in  which 
respect  the  two  cases  are  alike.]  The  petitioning  creditor 
however  in  that  case  afterwards  acquired  by  relation  a  suf- 
ficient debt,  allowing  the  rebate  of  interest,  to  have  sup- 
ported a  petition  at  the  time  of  the  act  of  bankruptcy ;  for,  as 
indorsee  of  the  bill,  he  stood  in  the  situation  of  the  prior 
holder.  In  confirmation  of  this  principle  they  also  referred 
to Bingley  v.  Maddison(b)  ,Kx-parte  fVainman(c),  Ex-parte 
Thomas  (d),  and  an  anonymous  case  in  2  Wils.  135. 

Lord  Ellenborough,  C.J.  We  are  now  to  decide  upon     C  ^18  3 
a  case  where  the  petitioning  creditor  had  a  debt  of  100/.  due 
at  the  time  of  his  petitioning,  upon  two  bills  for  50/.  each, 
drawn  and  issued  by  the  bankrupt  before  the  act  of  bank- 

(a)  7  Term  Rep.  499. 

(6)  Jtfich.  1783.  B.  R.  Cooke's  Bank.  L.  19.  The  bill  there  was  for 
100/.  which  was  due  before  the  act  of  bankruptcy,  though  not  indorsed 
till  afterwards  to  the  petitioning  creditor. 

(c)  lb.  81.  (rf)  1  Alk.  73. 

there  made  to  Bromley  v.  Goodere,  1  Alk.  79. ;  but  it  appears  from  the 
principal  case,  that  where  the  estate  was  solvent  with  a  surplus,  in- 
terest was  decreed  on  securities  carrying  interest  down  to  the  time  of 
full  payment. 

Vol.  XIII.  N  ruptcy, 
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1811.        ruptcy,  but  which  did  not  fall  due  till  afterwards;  and  the 
"  question  19  whether  that  constitutes  a  good  petitioning  cre- 

agaimi  ditor's debt?  The  words  of  the  stat.  7  Geo.  I.  c.  31.  seem  to 
Lbvbtt.  nave  decided  the  question.  For  that  statute,  which  admits 
of  the  proof  under  commissions  of  bankrupt  of  debts  arising 
on  bills,  notes,  and  other  securities  payable  at  a  future  day, 
provides,  that  no  creditor  upon  such  securities  shall  be  deemed 
to  be  a  sufficient  creditor  to  petition  for  any  commission 
"  until  such  time  as  such  debt  shall  become  due  and  pay- 
able." Then  can  it  be  doubted  that  the  legislature  intended 
that  when  the  debt  did  become  due  to  the  holder  of  such  se- 
curities, he  might  be  a  petitioning  creditor  ?  So  the  law 
stood  till  the  stat.  5  Geo.  2.  which  repealed  the  prohibition, 
and  consequently  enables  the  holders  of  such  securities  pay- 
able at  a  future  day  to  become  petitioning  creditors,  where 
their  debts  are  of  sufficient  amount.  In  this  case,  however, 
the  assignee  of  the  bankrupt  does  not  want  to  remove  the 
prohibition  of  the  stat.  7  Geo.  1.  out  of  his  way,  because  the 
debt  of  the  petitioning  creditor  to  the  full  amount  of  100/. 
upon  the  bills  was  actually  become  due  and  payable  at  the 
time  of  the  petition  within  the  precise  words  of  that  act. 
Therefore  without  wandering  into  cases,  the  application  of 
which  to  this  case  can  only  tend  to  mislead  us  where  the 
words  of  the  act  of  parliament  are  so  plain,  it  is  clear  that 
this  petitioning  creditor's  debt,  being  due  at  the  time  of  peti- 
tioning, is  the  very  case  which  was  contemplated  to  be  suf- 
ficient by  the  act  of  the  7  Geo.  I. 
f  219  ]  Grose,  J.  was  of  the  same  opinion. 

Le  Blanc,  J.  This  is  not  to  be  considered  as  a  decision 
upon  a  case  where  the  bankrupt  was  only  indebted,  at  the  time 
of  the  act  of  bankruptcy,  upon  bills  to  the  amount  of  100/. 
payable  at  a  future  day;  for  it  is  clear  that  he  was  at  that  time 
indebted  altogether  to  more  than  that  amount  to  different  per- 
sons, even  allowing  the  rebate  of  interest  on  the  bills  computed 
to  the  time  of  the  act  of  bankruptcy.  I  only  mention  this  to 
shew  that  the  circumstance  has  notescapedthe  attention  of  the 
Court.  Then  the  only  question  here  is,  whether  the  bankers, 
who  were  creditors  upon  the  two  bills  to  the  amount  of  100/. 
at  the  time  of  petitioning  for  the  commission  which  afterwards 
issued,  had  a  good  petitioning  creditor's  debt;  and  that  is 
decided  by  reference  to  the  words  of  the  statute. 

Baylbt, 
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Baylky,  J.  Though  no  commission  could  have  been  issued 
against  Harrison  upon  the  petition  of  any  particular  creditor 
or  creditors  immediately  after  the  act  of  bankruptcy  committed 
by  him,  as  matters  then  stood,  yet  that  would  have  been  no  ob- 
jection to  a  commission  afterwards  sued  out  upon  the  petition 
of  a  sufficient  creditor,  to  whom  a  debt  outstanding  against  the 
bankrupt's  estate  at  the  time  of  the  act  of  bankruptcy,  upon  a 
bill  payable  at  a  future  day,  had  been  transferred  after  the  act 
of  bankruptcy  ;  for  that  was  the  case  of  Glaister  v.  Hewer. 
There  indeed  the  debt  on  which  the  petition  was  founded  exist- 
ed as  a  debt  to  the  amount  of  above  100/.  against  the  bankrupt's 
estate  at  the  time  of  the  act  of  bankruptcy,  though  in  different 
hands;  but  here  also  there  was  an  existing  debt  against  the 
bankrupt's  estate  of  above  100/.,  in  different  hands  at  the  time 
of  the  act  of  bankruptcy,  though  not  the  same  debt  on  which 
the  petition  issued.  But  the  act  of  the  7  Geo.  1.  meant  to 
place  creditors  on  bills,  &c.  payable  at  a  future  day,  in  the 
same  situation,  as  to  the  proof  of  their  debts,  as  if  they  were 
payable  presently,  only  with  a  rebate  of  interest  on  the  time 
they  had  to  run  ;  restraining  only  the  right  of  such  creditors 
to  petition  for  a  commission  until  such  securities  became  due. 
This  restriction  was  removed  by  the  stat.  5  Geo.  2.  But  the 
restriction  was  only  meant  to  apply  to  creditors  who  held  bills 
which  were  not  due  at  the  time  of  petitioning,  and  they  are 
now  let  in  as  other  creditors,  proving  their  debts  with  a  re- 
bate of  interest.  But  here  the  bill  holders  waited  till  the  bills 
were  due,  and  till  100/.  was  due  upon  them;  and  therefore 
upon  the  view  of  both  the  acts  of  parliament,  this  was  a  suf- 
ficient petitioning  creditor's  debt. 

Rule  discharged. 


1811. 

Brett 

against 
Li;vett. 
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The  King  against  The  Inhabitants  of  the  County  of  Kent. 


Friday, 
Jan.  25th. 


THIS  indictment  charged,  that  a  public  and  common    The  Medway 
bridge,  called  St.  Helen's  bidge,  situate  in  the  King's  Navigation 

Company  be- 
ing empowered  under  a  local  act  (16  &  17  Car.  2.)  to  make  the  river  navigable,  and  to 
take  tolls;  and  "  to  amend  or  alter  such  bridges  or  highways  as  might  hinder  the 
"passage  or  navigation,  leaving  them  or  others  a^i  convenient  in  their  room,"  &c; 
and  they  having  40  years  ago  destroyed  a  ford  across  the  river  in  the  common  highway, 
by  deepening  its  bed,  and  built  a  bridge  over  the  same  place,  are  bound  to  keep  such 
bridge  in  repair,  as  under  a  confining  condition  to  preserve  the  new  passage  in  lieu  of 
the  old  one,  which  they  destroyed  for  their  own  benefit. 

N  2  '  common 
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J81 1 .        common  highway,  over  the  river  Medway,  in  the  parishes  of 

East  Barming  and  West  Farleigh,  in  the  county  of  Kent,  was 

agaimt'  out  °f  repair,  &c.  and  that  the  inhabitants  of  the  county  were 
The  Inhabit-  bound  to  repair  it.  The  inhabitants  *of  the  county  (excepting 
the  County  of  the  company  of  proprietors  of  the  navigation  of  the  river  Med- 
Kent.  way)  pleaded  that  long  before  the  time  of  erecting  the  said 
*[  221  ]  bridge,  and  at  the  same  place,  and  in  the  same  part  of  the  river 
Medway  where  the  said  bridge  was  erected,  there  was,  and 
from  time  to  time  immemorial,  until  the  deepeningof  the  water 
as  after-mentioned,  there  bad  been  a  public  highway,  through 
a  ford  in  the  river  Medway,  in  the  said  parishes  of  East  Barm- 
ing and  West  Farleigh,  in  the  county  aforesaid,  for  all  the  sub- 
jects of  the  king  to  pass,  &c.  with  their  cattle  and  carriages,  at 
all  times  of  the  year,  at  their  free  will :  And  further,  that  the 
company  of  proprietors  of  the  navigation  of  the  river  Med- 
way afterwards,  and  before  the  erecting  of  the  said  bridge,  to  * 
wit,  on  the  1st  of  June,  1740,  for  the  purpose  of  the  naviga- 
tion of  the  said  rrver,  and  for  the  profit  of  the  said  company, 
did  greatly  deepen  the  water  in  the  same  place  and  part  of 
the  river  Medway,  where  the  said  ford  and  highway  before 
then  was  and  had  been  for  all  the  time  aforesaid,  and  where 
the  said  bridge  was  afterwards  erected  as  after-mentioned ; 
and  did  by  such  deepening  of  the  water  destroy  the  said  ford, 
and  render  the  said  highway  wholly  impassable;  and  it  then 
and  there  became  and  was  necessary  for  the  liege  subjects  of 
the  king,  their  cattle  and  carriages,  and  the  duty  of  the  said 
company,  to  erect  a  bridge  at  the  same  place  over  the  river 
Medway.  Whereupon  the  said  company  afterwards,  to  wit, 
on  the  10th  of  June,  1767,  did  first  erect  the  said  bridge  in 
the  indictment  mentioned  in  the  same  place  and  part  of  the 
river  Medway  where  the  said  ford  and  highway,  before  the 
said  deepening  of  the  water  of  the  said  river,  was  and  hail 
been  for  all  the  time  aforesaid,  and  in  the  room  and  stead 
[  222  ]  of  the  said  highway  and  ford,  as  a  convenient,  fit,  and  use- 
ful means  of  passage  for  the  liege  subjects  of  the  king,  by 
themselves  and  with  their  cattle  and  carriages  over  the  river 
Medway ;  and  the  said  highway  thereupon^  to  wit,  on  the 
day  and  year  last  above-mentioned,  was  altered  by  the  said 
company  from  and  out  of  its  ancient  course  through  the 
said  ford  unto  and  over  the  said  bridge,  and  from  thence 
hitherto  has  been  carried  and  gone  unto  and  over  the  said 

bridge. 
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bridge.     By  reason  of  which  last-mentioned  premises,  the         1811. 
said  company  of  proprietors  of  the  navigation  of  the  river     Tj~^7" 
Mrdway  always,  from  the  time  of  the  said  bridge-being  so        againat 
erected  as  aforesaid,  hitherto  have  repaired  and  amended,  and    The  inhahit- 
have  been  liable  to  repair  and  amend,  and  during  all  that  the  c„Unty  of 
time  and  still  of  right  ought  to  have  repaired  and  amended        Kent. 
the  said  bridge,  when  and  so  often  as  occasion  hath  required 
or  shall  require ;  and  then  the  plea  traversed,  that  the  inha- 
bitants of  the  county  were  bound  to  repair  the  bridge  :  and 
the  replication  took  issue  on  their  obligation  to  repair. 

A  venire  having  been  prayed  and  issued  into  the  county  of 
Sussex,  this  indictment  was  tried  there  before  the  Lord  Chief 
Baron,  when  the  use  of  the  bridge  by  the  public  since  the 
building  of  it  in  1767,  and  its  destruction  by  a  flood  in  Janu- 
ary, 1809,  were  proved  without  question  :  and  that  since  that 
time  persons  living  near  had  to  go  round  two  miles  and  a  half 
to  get  on  the  other  side  of  the  river.  But  it  also  appeared 
that  before  the  building  of  the  bridge  by  the  Medway  Com- 
pany in  1767,  there  was  a  public  highway  and  a  ford  across 
the  river  at  that  place,  passable  at  all  times,  except  after 
heavy  rains,  and  for  about  two  months  in  the  winter.  In  gene- 
ral foot  passengers  might  walk  over  dry-shod  by  stepping  on 
the  stones  across  the  bed  of  the  river.  A  lock  was  first  made  [  223  J 
in  1741,  and  a  quantity  of  gravel  dug  away,  which  first  deep- 
ened the  water  at  the  ford,  insomuch  that  a  horse  could  but 
just  manage  to  get  across  when  the  lock  was  shut,  and  persons 
were  obliged  to  go  round,  except  when  the  water  was  occa- 
sionally drawn  down.  Things  continued  in  this  state  for 
nearly  95  years,  when  the  company  having  been  threatened 
with  an  indictment  for  the  destruction  of  the  highway  across 
the  ford,  unless  they  would  supply  the  place  of  it  by  building 
a  bridge,  they  built  the  late  bridge  in  1767,  and  repaired  it  till 
its  demolition.  An  entry  was  read  from  their  books  dated  11th 
June  1740,  wherein  their  sub-committee  report,  that  several 
bridges  would  be  necessary,  and  amongst  others,  one  at  the 
place  in  question,  which  was  denominated  a  highway :  and 
this  was  confirmed  by  subsequent  resolutions  of  the  company 
in  1742  and  1765.  By  levels  taken,  it  appeared  that  the  lock 
had  raised  the  water  at  the  old  ford  6  feet  3  inches  at  its  ut- 
most depth  in  the  middle,  and  3  feet  at  least  at  the  sides :  and 
that  without  the  lock  the  ordinary  depth  of  the  water  would 

be 
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1811.        be  only  4  or  5  inches.     Evidence  was  also  given  that  the 

Medway  Company  receive  freight  for  the  use  of  their  barges  ; 

agjfart°    but  that  they  are  not  the  only  carriers  on  the  navigation. 

the  Inhabit-    That  they  take  duties  for  locks  and  riverage,  and  that  their 

th  c"tS  °/    f  ^as*  d'^dend was  15/.  per  cent,  on  their  capital.    A  verdict 

Kent.  of  guilty  was  taken,  with  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  them,  if  the  court  should  be  of  opinion 
that  the  inhabitants  of  the  county  were  not  liable  under  these 
circumstances. 

By  a  private  act  of  the  16  &  17  Car.  2.  for  making  the  river 
Medway  navigable  in  Kent  and  Sussex,  reciting  the  conve- 
nience of  such  intended  navigation  for  the  public  weal,  it  is 
[  224  ]  enacted,  that  it  shall  be  lawful  for  the  persons  therein  named, 
and  their  heirs  and  assigns,  &c.  at  their  own  costs  and  charges, 
to  cleanse,  scour,  dig,  widen,  deepen,  and  male  navigable  the 
said  river,  and  the  rivers,  streams,  and  watercourses  falling 
into  the  same  in  the  said  counties,  and  to  make  new  channels 
and  trenches,  &c.  as  they  should  think  fit,  and  to  erect  locks, 
weirs,  turnpike  dams,  &c.  upon  the  same,  "  and  to  amend  or 
"  alter  such  bridges  or  highways  as  might  hinder  the  said  pass- 
u  ages  or  navigation,  (leaving  them  or  others  as  convenient  in 
"  their  room  fit  and  useful  for  carts,  waggons,  wains,  horse, 
*  and  foot,  as  the  case  required,)  and  to  make  any  ways,  pass- 
ages, &c.  for  carrying  of  iron,  ordnance,  &c.  to  the  said 
•*  river :  and  to  do  all  other  things  for  the  better  convenience 
u  of  the  said  rivers,  streams,  &c.  and  the  said  ways,  passages, 
"  &c.  and  for  the  altering,  repairing,  keeping,  using,  and 
"  amending  of  the  same  and  every  of  them  from  time  to  time, 
"  and  at  all  times  thereafter  as  need  should  require."  By  a 
subsequent  act  of  the  13  Geo.  2.  the  powers  of  the  former  act 
were  diercted  to  be  carried  into  execution  by  other  persons 
united  and  incorporated  into  a  company  for  that  purpose,  to 
be  called  The  Company  of  Proprietors  of  the  Navigation  of 
the  River  Medway  ;  and  they  were  allowed  to  take  to  their 
own  use  certain  tolls  of  lockage  and  riverage  of  vessels  na- 
vigated thereon  by  other  persons,  and  the  profits  of  all  ves- 
sels by  themselves. 

In  moving  for  the  rule  in  the  last  term,  Taddy  observed  that 
inasmuchas  the  act  of  parliament  authorized  the  proprietorsof 
the  navigation  to  alter  the  state  of  the  river  and  to  build  the 
bridge,  the  county  could  not  treat  it  as  a  nuisance;  and  as  it 

was 
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was  built  for  their  benefit,  anil  they  were  entitled  to  levy        1811. 
tolls  for  the  navigation,  which  had  induced  the  necessity  of 
building  the  bridge  in  lieu  of  the  passage  by  the  old  ford       against 
which  the  navigation  *had  destroyed,  they  were  bound  to  Theinhabit- 
keep  the  bridge  in  repair ;    and  that  the  proprietors,  being  the  County  oC 
a  corporation,  must  be  presumed,  after  40  years*  acquies-       Kent. 
cenee  in  the  repair,  to  have  agreed  to  bear  the  expences  out     *[  225  ] 
of  their  corporate  funds. 

Marry  all  and  Berens  now  opposed  the  rule,  and  con- 
tended that  by  the  general  rule  of  law  the  burthen  of 
repairing  all  bridges  of  public  utility  and  used  by  the  public, 
by  whomsoever  and  on  what  account  soever  executed,  was 
thrown  upon  the  inhabitants  at  large  of  the  county,  unless 
by  prescription  or  the  special  enactment  of  the  legislature 
that  burthen  was  in  any  particular  instance  imposed  upon 
others  :  and  here  there  was  no  such  special  provision  :  nor 
19  there  any  fund  provided  for  that  purpose  by  the  local 
laws.  The  words  of  the  statutes  are  not  imperative  on  the 
company  to  build  a  bridge  ;  it  is  only  enacted  that  it  shall  be 
lawful  for  them  to  do  certain  acts.  They  stand  therefore  pre- 
cisely, in  the  same  situation  as  any  individual  would  do,  who 
for  his  own  advantage  or  gratification  built  a  bridge  in  the 
public  highway,  the  use  of  which  was  adopted  by  the  public; 
in  which  case  the  authorities  shew  that  the  county  are  liable 
to  the  repair,  although  the  individual  may  have  repaired  in 
the  first  instance.  In  the  Glamorganshire  case  («),  and  others, 
the  material  question  has  been,  whether  the  bridge  were  of 
public  utility.  In  one  of  the  late  cases,  Lord  Porimore, 
who  had  become  the  sole  proprietor  of  the  navigation  of  the 
river,  was  indicted  for  not  repairing  Wey- bridge,  which  he 
was  empowered  to  build  under  the  act :  but  he  was  ac- 
quitted, it  being  considered  that  the  county  was  liable.  And  [  226  ] 
in  the  recent  case  of  Frimley  bridge,  half  of  which  was  in 
Surrey,  and  half  in  Hants:  where  a  new  bridge  had  been 
built  upon  an  enlarged  scale  by  the  trustees  under  a  turnpike 
act,  in  lieu  of  another  which  the  two  adjoining  parishes  were 
preemptively  bound  to  repair;  yet  when  the  new  bridge  was 
carried  away  by  a  flood  about  the  same  time  as  the  bridge  in 
question  ;  upon  an  indictment  against  the  county  of  Surrey 

(a)  Cited  in  '2  Eusl,  35b.  n.  and  1  Bac.  Abr.  535.  by  Gwillim. 

for 
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1811.       for  the  non-repair  of  the  one  half,  tried  at  the  sittings  in 

Middlesex    before  Lord  Elleriborough,   C.  J.    and  upon 

against      another  indictment  against  the  county  of  Hants  for  the  non- 

The  Inhabit-    repair  of  the  other  half,  tried  before  Lawrence,  J.  at  Reading, 

the  County  of  *ne  innaDi*an*s  °f  those  counties  were  respectively  held 

Kent.        liable  for  their  proportions.     The  Glasburne  Beck  case  (a) 

was  decided  on  the  same  principle. 

Lord  Ellenborough,  C.  J.  In  the  case  of  Frimley 
bridge,  the  parishes  not  being  bound  to  repair  the  bridge, 
nor  the  trustees  of  the  turnpike  who  had  erected  it  for  the 
public  benefit,  and  who  had  no  funds  set  apart  for  the  pur- 
pose of  keeping  it  in  repair,  it  followed  necessarily  that  the 
county  were  bound  to  the  repair  by  the  statute  of  Hen.  8. 
But  here  the  statute  gives  power  to  the  company  to  take  or 
alter  the  old  highway  for  their  own  purposes,  upon  con- 
dition of  leaving  another  passage  as  convenient  in  its  room : 
and  if  they  do  not  perform  the  condition,  they  are  not  entitled 
to  do  the  act.  It  is  a  continuing  condition ;  and  when  the  com- 
pany thought  proper  for  their  own  benefit  to  alter  thehighway 
in  the  bed  of  the  river,  so  that  the  public  could  no  longer  have 
the  same  benefit  of  the  ford,  they  were  bound  to  give  another 
passage  over  the  bridge,  and  to  keep  it  for  the  public. 
[  227  ]  Le  Blanc,  J.  The  act  which  enabled  the  company  to 
destroy  the  ford,  (the  doing  of  which  would  otherwise  have 
been  indictable  as  a  nuisance,)  leaving  another  passage  as 
convenient,  empowered  and  directed  them  to  build  and  keep 
the  bridge  in  the  place  of  it. 

Bayley,  J.  The  act  empowered  the  company  to  amend 
or  alter  such  bridges  or  highways  as  hindered  the  navigation, 
leaving  them  or  others  as  convenient  in  their  room  :  and 
after  altering  the  bed  of  the  river  so  as  to  make  it  no  longer 
fordable,  they  could  not  leave  another  convenient  passage 
in  the  highway  there  without  making  and  keeping  up 
a  bridge.  The  committee  of  the  proprietors  reported,  and 
the  company  afterwards  resolved,  that  a  bridge  was  ne- 
cessary at  this  place  as  a  substitution  for  the  old  road. 
Frimley  bridge  was  built  by  the  trustees  of  the  turnpike 
road  for  the  benefit  of  the  public  at  large:  but  this 
bridge  was  built  by  a  particular  company   for  their  own 

(«)  5  Burr.  2594.  and  2  Blae.  R.  685. 

private 
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private  benefit,  in  lieu  of  a  ford  in  the  highway,  which  the  1811. 

public  had  the  use  of  before,  and  which  the  company  de-  

stroyed  for  the  benefit  of  their  own  navigation.  again™ 

Per  Curiam,                              Rule  absolute  for  entering  The  Inhabit- 

a   verdict   for   the  De-  c^^f 

fendants.  Kent. 


[228  J 
The  King  against  Turner  and  seven  Others.  Friday, 

Jan.  25th. 

THIS  was  an  indictment  for  a  conspiracy,  which  stated  ^n  ;ndjct- 
that  the  defendants  unlawfully  and  wickedly  devising  mcnt  will  not 
and  intending  to  injure,  oppress,  and  aggrieve  T.  Goodlake,  sp„.m<,to~ 
of  Lelcombe  Regis  in  the  county  of  Berks,  Esquire,  on  the  commit  a 
24th  of  November,  50th  Geo.  3.  with  force  and  arms,  at  East  ^1]^?* 
C hallow  in  the  county  aforesaid,  unlawfully  and  wickedly  did  perty  by  a- 

conspire,  combine,  confederate,  and  agree  together,  and  with  greeing  to  go. 
■r      j  ■>       j  o  o  7  aad  by  going 

divers  other  persons  unknown,  to  go  into  a  certain  preserve  into  a  pre- 
for  hares  at  Letcombe  Regis  aforesaid,  in  the  county  afore-  serve  ">r 
said,  belonging  to  the  said  T.  G.,  without  the  leave  and  property  of 
against  the  will  and  consent  of  the  said  T.  G.,  to  snare,  take,  another,  for 
kill,  destroy,  and  carry  away  the  hares  in  the  said  preserve  0^^l\n0^° 
then  being,  and  to  procure  divers  bludgeons  and  other  offen-  them;  though 
sive  weapons,  and  to  go  to  the  said  preserve  armed  therewith  donfem  u, 
for  the  purpose  of  opposing  any  persons  who  should  endeavour  night  by  the 

to  apprehend  or  obstruct  or  prevent  them  in  and  from  carry-  {,etendants, 
.  -  armed  with 

mg  into  execution  their  unlawful  and  wicked  purposes  afore-  offensive 

said ;  and  that  the  said  defendants,  in  pursuance  of  and  accord-  weapons  for 

A  .  !••/.!  ■  the  purpose 

ing  to  the  conspiracy,  combination,  confederacy,  and  agree-  of  opposing 

ment  aforesaid,  so  as  aforesaid  before  had,  afterwards,  to  wit,  resistance  to 
on  the  said  day,  &c,  about  the  hour  of  twelve  in  the  night,  of  VOurs  to  ap- 
the  same  day,  with  force  and  arms,  at  East  Challow  aforesaid,  prehend  or 
in  the  county  aforesaid,  unlawfully  and  wickedly  did  procure  them"0 
divers  large  bludgeons,  and  other  offensive  weapons,  and  did 
go  to  the  said  preserve  of  the  said  T.  G.  armed  therewith, 
for  the  purpose  of  opposing  any  persons  who  should  en- 
deavour to  apprehend,  obstruct,  or  prevent  them  in  and  from 
carrying  into  execution  their  unlawful  and  wicked  purposes      [  229  ] 
aforesaid.  And  the  said  defendants,  being  so  armed  as  afore- 
said, in  further  execution  pf  their  unlawful  and  wicked  pur- 
poses 
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[230  ] 


poses  aforesaid,  then  and  there  did  set  divers,  to  wit,  100 
snares,  for  the  purpose  and  with  the  intent  to  take,  kill,  de- 
stroy, and  carry  away  the  hares  in  the  said  preserve  then 
being ;  in  contempt  of  the  king  and  his  laws,  to  the  evil  ex- 
ample of  others,  to  the  great  damage  of  the  said  T.  G.}  and 
against  the  peace,  &c. 

After  a  verdict  of  guilty,  it  was  moved  in  the  last  Term, 
by  Jervis,  to  arrest  the  judgment  for  the  insufficiency  of  the 
charge,  which  was  only  that  of  an  agreement  to  commit  a  mere 
trespass  upon  property,  and  to  set  snares  for  hares,  and  was 
not  an  indictable  offence,  but  at  most  only  an  injury  of  a  pri- 
vate nature,  prohibited  sub  modo,  under  a  penalty.  And  2 
Hawk.  P.  C.  c.  25.  s.  4.  was  referred  to.  Another  objection 
was  taken,  that  the  place  where  the  offence  was  committed 
was  not  alleged  with  sufficient  certainty  and  precision. 

Glcrd  now  opposed  the  rule,  and  endeavoured  to  sustain  the 
indictment  upon  the  authority  of  2  Hawk.  P.  C.  c.  72.  s.  2. 
where  it  is  said  that  all  confederacies  whatsoever  wrongfully  to 
prejudice  a  third  person  are  highly  criminal  at  common  law  ; 
as  where  several  confederate  to  maintain  one  another  in  any 
matter  whether  it  be  true  or  false.  The  cases  also  shew  that  it 
is  equally  an  offence  to  combine  to  do  a  lawful  act  by  unlawful 
means,  or  to  an  unlawful  end,  as  to  do  an  act  in  itself  unlaw- 
ful ;  as  in  the  instance  of  workmen  conspiring  together  to  raise 
their  wages  («),  or  parish  officers  conspiring  to  marry  a  help- 
less pauper  into  another  parish,  tosettle her  there  and  rid  them- 
selves of  her  maintenance  (b).  And  in  all  cases  of  unlawful 
conspiracy,  the  mere  unlawful  agreement  to  do  the  act,  though 
it  be  not  afterwards  executed,  constitutes  the  offence:  accord- 
ing to  Ilex  v.  Armstrong  and  Others  (c),  and  Hex  v.  Jiispal  (d), 
J  n  this  latter  case  the  indictment  for  conspiring  to  charge  a 
man  with  a  false  fact,  and  exacting  money  from  him  under  pre- 
tence of  stifling  the  charge,  was  sustained;  though  the  tact 
imputed,  which  was  merely  that  of  taking  hair  out  of  a  bag  be- 
longing to  the  defendant  Rispul,  did  not  import  in  itself  to  be 
any  offence.  [Lord  EUenborovgh,  C.  J.  All  the  cases  in  con- 
spiracy proceed  upon  the  ground  that  the  object  of  the  combi- 


(a)  The  King  v.  The  Journeymen  Tailors  of  Cambridge,  8  Mod.  1 1. 

(b)  The  King  v.  Edwards  and  Others,  8  Mod.  320. 

(c)  1  Ventr.  304.  (rf)  3  Burr.  1320.  and  I  Blac.  Rep.  368. 
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nation  is  to  be  effected  by  some  falsity  ;  insomuch  that  in 
Taylor  and  Toxoliri%  case  in  Godb.  444.  it  was  held  ne- 
cessary in  conspiracy  to  allege  the  matter  to  be  false 
et  malitiose.  By  the  old  law  indeed  the  offence  was  con- 
sidered to  consist  in  imposing  by  combination  a  false  crime 
upon  a  person.  But  are  you  prepared  to  shew  that  two 
unqualified  persons  going  out  together  by  agreement  to 
sport  is  a  public  offence  ?J  Modern  cases  have  carried  the 
offence  further  than  some  of  the  old  authorities,  such  as 
The  King  v.  Eccles  and  Others  (a)  where  the  defendants 
Mere  convicted  upon  a  charge  of  conspiring  together  by 
indirect  means  (not  stating  what  those  means  were)  to  pre- 
vent a  person  from  carrying  on  his  trade.  And  in  The 
King  v.  Spragge  and  Others  (6),  which  charged  the  de- 
fendants with  a  conspiracy  to  indict  and  prosecute  W.  G. 
for  a  crime  liable  by  law  to  be  capitally  punished,  and  that 
in  pursuance  of  such  conspiracy  they  did  afterwards  indict 
him  ;  one  of  the  objections  was,  that  the  charge  was  only  of 
a  conspiracy  to  indict,  not  of  a  conspiracy  to  indict  falsely  : 
but  it  was  over- ruled. 

Lord  Ellenborough,  C.  J.  That  was  a  conspiracy 
to  indict  another  of  a  capital  crime ;  which  no  doubt  is 
an  offence.  And  the  case  of  The  King  v.  Eccles  and 
Others  was  considered  as  a  conspiracy  in  restraint  of 
trade,  and  so  far  a  conspiracy  to  do  an  unlawful  act 
affecting  the  public.  But  I  should  be  sorry  that  the  cases 
in  conspiracy  against  individuals,  which  have  gone  far 
enough,  should  be  pushed  still  farther:  I  should  be  sorry  to 

(a)  M.  21  G.  3.  B.  R.  Mr.  DurnforiTs  MS.  note  of  that  case  (which 
is  also  noticed  by  him  in  Willed  Rep.  5S3.  n.  a.)  states  that  it  came  on 
upon  a  motion  by  Chambre  to  arrest  the  judgment  on  an  indictment  for 
a  conspiracy,  of  which  the  defendants  had  been  found  guilty  ;  which  in- 
dictment stated  that  the  defendants  conspired  together  by  indirect  means 
to  prevent  one  H.  B.  from  exercising  the  trade  of  a  tailor.  And  it  was 
contended  that  it  should  have  stated  the  fact  on  which  the  conspiracy  was 
founded,  the  means  used  for  the  purpose.  And  .Rex  v.  How,  1  Stra.  699. 
Rex  v.  Munoz,  2  Stra.  1 12T.  and  Rex  v.  Sterling,  1  Lev.  125,  were  cited. 
Lord  Mansfield,  C.  J.  The  conspiracy  is  stated,  and  its  object :  it  is  not 
necessary  that  the  means  should  be  stated.  Buller,  J.  If  there  be  any 
objection,  it  is  that  the  indictment  states  too  much,  it  would  have  been 
good  certainly  if  it  had  not  added  "  by  indirect  means  |"  and  that  will 
not  make  it  bad.     Rule  discharged. 

<J>)  2  Burr.  993. 
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have  it  doubted  whether  persons  agreeing  to  go  and  sport 
upon  another's  ground,  in  other  words,  to  commit  a  civil 
trespass,  should  be  thereby  in  peril  of  an  indictment  for  an 
offence  which  would  subject  them  to  infamous  punishment. 

Per  Curiam,  Rule  absolute. 


[  232  ] 


Friday, 
Jan.  25th. 


An  agree- 
ment by  seve- 
ral for  a  sub- 
scription to 
one  common 
fund, such 
as  for  making 
a  wet  dock  at 
Bristol, 
though  seve- 
ral as  to  each 
subscriber, 
only  requires 
one  stamp. 

An  exami- 
ned copy  of 
the  act  book 
in  the  regis- 
try of  the 
prerogative 
court  of  Can- 
terbury, stat- 
ing that  ad- 
ministration 
was  granted 
to  the  defend- 
ant of  her 
husband's 
goods  at  such 
a  time,  is 
proof  of  her 
being  such 
administra- 
trix, in  an 
action  against 
her  as  such, 

[  233  j 
without  giv- 
ing her  notice 
to  produce 
the  letters  of 
administra- 
tion. 


Davis,  Treasurer  of  the  Bristol  Dock  Company,  against 
Lady  Elizabeth  Williams,  Administratrix  of  Sir 
Edward  Williams,  Bart. 

THIS  was  an  action  brought  to  recover  the  amount  of 
eight  different  calls  under  the  Bristol  Dock  Act 
43  Geo.  3.  c.  160.  being  so  many  parts  of  a  subscription  of 
1500/.  made  by  the  intestate  in  his  lifetime  for  the  purposes 
mentioned  in  that  act.  The  declaration  stated  that  Sir 
Edward  on  the  27th  of  August  1802  had  subscribed  to  ad- 
vance 1500/.  for  the  purpose  of  raising  the  necessary  sum 
for  completing  the  works  directed  to  be  made  by  the  act, 
and  in  respect  of  such  subscription  became  a  proprietor 
of  such  works,  and  an  owner  of  15  shares  in  the  same  ;  by 
means  whereof  he  became  liable  to  pay  1500/.  or  such  parts 
as  should  from  time  to  time  be  called  for  by  the  directors  of 
the  company.  That  Sir  Edward,  being  such  subscriber  and 
so  liable,  on  the  1st  of  October  1804  died,  and  administration 
of  his  effects  was  granted  to  the  defendant:  and  by  reason  of 
the  premises,  and  of  another  act  of  the  46  Geo.  3.  c.  35.  for 
amending  and  extending  the  former  act,  the  defendant,  as 
administratrix,  became  liable  to  pay  as  well  the  said  1500/. 
as  a  further  sum  of  35/.  per  share,  amounting  to  525/.,  or 
such  parts  as  should  be  necessary  and  called  for,  &c. ;  and 
being  so  liable,  the  defendant  on  the  20th  of  November  1806 
promised  to  pay  the  said  1500/.  and  525/.  And  then  it 
stated  a  call  on  the  last-mentioned  day  by  the  directors 
upon  the  proprietors  of  10/.  a  share,  payable  on  the  8th  of 
December  then  next,  the  same  being  deemed  necessary,  and 
that  the  proper  notice  thereof  as  set  forth  in  the  act  was 
given  to  the  defendant.  There  were  other  counts  stating 
other  calls  of  10/.  per  cent.,  and  some  more  general  counts  : 
to  all  which  the  general  issue  was  pleaded. 

At 
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Davis 
against 


At  the  trial  before  Wood,  B.  at  Bristol,  in  order  to  prove  181 1. 
the  first  allegation,  that  Sir  Edwardhad  subscribed  1.500/. 
for  the  purposes  of  the  act,  a  parchment  was  produced,  begin- 
ning— We  whose  names  are  hereunto  set,  agree  to  subscribe  Williams. 
the  sum's  against  our  names,  &c. :  and  containing  many  names 
of  subscribers,  amongst  which  Sir  Edward's  subscription  for 
15  shares  of  100/.  each  was  proved :  and  his  name  is  also  men- 
tioned as  a  subscriber  in  the  dock  act,  (declared  to  be  a  pub- 
lic act)  but  without  mentioning  for  what  sum.  This  instru- 
ment was  stamped  with  one  30s.  and  six  20s.  stamps;  and  a 
witness  was  called,  who  proved  that  he  applied  to  the  com- 
missioners of  stamps,  after  the  signatures  were  subscribed,  to 
put  the  proper  stamps  upon  it,  and  that  those  stamps  were 
then  put  upon  it  as  the  proper  stamps;  and  the  following  re- 
ceipt was  also  written  thereon.  "Stamp  office.  Received 
"  the  31st  of  August  1810  of  Mr.  Tarrant,  the  sum  of  10/. 
"  for  marking  the  within  agreement  with  a  30s.  stamp  and 
"  six  20s.  stamps :  at  the  same  time  11. 10s.  0d.,  for  the  stamps : 
"  received  for  Jos.  Smith,  Esq.,  Receiver-General  of  his 
"  Majesty's  stamp  duties. 

"  N.  Pilkington,  P.  R.  G. 
u  Wm.  Rooke,  pro  Compr." 

It  was  objected  on  the  part  of  the  defendant,  that  there 
ought  to  have  been  a  stamp  for  every  person's  name  in  the 
subscription  ;  that  the  contract  of  each  subscriber  with  the 
other,  as  to  his  own  share,  was  several  and  not  joint ;  and 
that  the  few  stamps  on  the  parchment  in  comparison  with 
the  number  of  subscribers,  not  appropriated  at  the  time  to 
any  particular  subscriber,  could  not  be  so  applied  on  the  [  234  ] 
present  occasion.  This  point  was  saved  by  the  learned 
Judge  for  the  consideration  of  the  Court;  and  the  cause 
proceeded. 

To  prove  another  allegation  in  the  declaration,  that  the  de- 
fendant was  administratrix  of  Sir  Edward,  a  paper  was  pro- 
duced which  was  proved  to  be  a  true  copy  of  the  act  in  the  re- 
gistry of  the  prerogative  court  of  Canterbury.  The  witness  to 
whom  it  was  delivered  had  applied  at  the  office  to  have  a  copy 
of  the  letters  of  administration;  whereupon  this  extract  was 
made  by  order  of  Mr.  Ellis,  acting  as  deputy  registrar's  clerk, 
from  the  register  of  administrations  in  that  office;  which  was 
examined  with  and  proved  to  be  an  exact  copy  from  the  book, 

excepting 


234 
1811. 


Davis 

against 
Williams. 
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excepting  the  words  at  the  top  of  the  signatures:  and  Mr. 
Creswell  signed  it  in  the  witness's  presence. 

"  Extracted  from  the  registry  of  the  prerogative  court  of 
tl  Canterbury. 

"  October  1804. 
"  Sir  Edward  Williams,  Bart,  on  the  first  day. 


Sworn 

under5000/- 

J.E. 


'"  Administration  of  the  goods,  chat-^ 
w  tels  and  credits  of  Sir   Edward    April. 
"  Williams,  Bart,  late  of  Langord 
"  Castle  in  the  county  of  Brecon,  and 
"  of  Clifton  in  the  county  of  Glouces-  «  ^ 
"  ter,  deceased,  was  gran  ted  to  Dame  ' 
u  Elizabeth    Williams,  widow,  the 
"  relict  of  the  said  deceased,  having 
"  been  first  sworn  by  commission 
."  duly  to  administer. 


Geo.  Gostling. 
Nalh.  Gostling. 
JR.  C.  Creswell. 


Deputy  Regr 


It  was  again  objected  on  the  part  of  the  defendant,  that 
this  was  not  evidence  of  administration  granted  without  no- 
tice to  the  defendant  to  produce  the  letters  of  administration, 
which  had  not  been  given.  To  which  it  was  answered  by 
the  plaintiff's  counsel,  that  it  was  the  act  of  the  Court  grant- 
ing the  administration,  which  was1  evidence  perse  of  adminis- 
tration granted,  without  producing  or  giving  notice  to  pro- 
duce the  letters  themselves ;  and  they  cited  Elden,  Adminis' 
trator,  v.  Keddell,  (a)  where  the  original  book  of  acts,  direct- 
ing letters  of  administration  to  be  granted  to  the  plaintiff,  was 
held  to  be  evidence  of  his  title  ;  and  this  being  a  public  docu- 
ment, an  authenticated  copy  of  it  is  equally  evidence.  This 
point  was  also  saved  for  the  opinion  of  the  Court :  and  there- 
upon, by  consent,  the  plaintiff  was  nonsuited,  with  leave  re- 
served to  him  to  move  to  set  aside  the  nonsuit,  and  enter  a 
verdict  for  1200/. 

This  was  moved  accordingly  by  Lens,  Serjt.  (with  Dampier) 


(a)  8  East,  187. 
1 


in 
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in  the  last  term,  who  obtained  a  rule  nisi :  and  when  the  case        1811. 
was  called  on  in  the  peremptory  paper  of  this  term,  Burroughs        ~ 
who  appeared  for  the  defendant,  admitted  that  neither  of  the        §faiuii 
objections  taken  at  the  trial  could  be  supported.  The  first,  as     William*. 
to  the  stamp,  was  over-ruled  in  a  case  of  Baker  v.Jardiney  in 
this  Court,  in  7V/m7yTerm  1784  (a),  where  it  was  held  that  an 

agree- 

(a)  The  following  is  Mr.  Burroughs  note  of  the  case  referred  to,  as  An  assign- 
to  this  point.     Baker  wJartlinc,  TV.  1784,  B.  R.     This  case  was  tried  rnentofthe 
at  the  spring  assizes  1784,  at  Exeter.     The  plaintiff  and  several  others,  of^^"^^. 
who  had  also  brought  similar  actions  for  money  had  and  received,  were  men  on  board 
mariners  and  part  of  a  crew  of  a  privateer,  who  had  joined  in  a  bill  of  a  privateer, 
sale  to  the  defendant  of  their  prize-money  ;  and  on  a  supposition  that  being  payable 

the  bill  of  sale  was  void,  they  brought  their  actions  to  recover  back    ?u  ,°   olJe 
,    .  .       .  .  ,  •  e  fund,  only  re- 

their  respective  shares.     Three  questions  arose  at  the  assizes,  one   ot    quires  one 

which  only  was  a  question  of  fact ;  whether  the  bill  of  sale  were  frau-  stamp, 
dulently  obtained  or  not :  this  went  to  the  jury,  who  found  for  the  de- 
fendant. The  other  points  were  of  law,  and  were  left  to  the  decision 
of  the  Court,  on  motion.  The  first  of  these  was,  Whether  by  the  stat. 
20  G.  2.  e.  24.  s.  4.  (I)  the  bill  of  sale  was  prohibited.  The  second 
was,  Whether  there  ought  to  have  been  more  stamps  than  one  ou  the 
bill  of  sale  by  12  Ann.  slat.  2.  c.  9.  s.  24.  The  question  of  fact  having 
been  by  agreement  of  the  parties  left  to  the  jury,  and  they  having  agreed 
to  be  bound  by  the  verdict  as  to  the  fact,  the  motion  to  set  aside  the  ver- 
dict for  the  defendant,  and  enter  a  verdict  for  the  plaintiff,  was  made 
only  on  the  points  of  law. 

This  cause  first  came  on  in  Easter  Term.  On  the  part  of  the  defend- 
ant, on  shewing  cause,  it  was  contended  that  as  this  was  relative  to  one 
thing  only,  that  is,  to  the  fund  of  the  prize,  the  statute  did  not  require 
that  it  should  have  more  than  one  stamp.  That  a  release  of  a  fee  and 
an  assignment  of  a  term  were  often  found  in  one  instrument ;  yet  it  was 
never  usual  to  have  more  than  one  stamp.  The  same  as  to  joint  and 
several  bonds.  On  the  contrary,  for  the  plaintiff  it  was  urged,  that  to 
admissions  to  corporations  there  must  be  as  many  stamps  as  parties  ad- 
mitted. Rex  v.  Reeks,  2  Stra.  716.  And  that  this  was  like  the  case 
of  Gilbjf  v.  Lockyer,  Dougl.  217.  where  several  causes  of  action  being 
inserted  in  one  affidavit  against  several  defendants,  it  was  held  to  be 
void.    As  to  the  other  point,  it  was  contended  for  the  defendant,  that 

the 

(1)  By  that  clause  of  the  act,  to  prevent  impositions  on  seamen,  &c. 
and  for  better  encouragement  of  seamen,  &c.  to  continue  in  his  Majesty's 
service,  it  is  enacted  that  every  contract,  &c.  and  assignment  whatso- 
ever of  any  share  of  prize  taken  from  the  enemy  by  any  of  his  Majesty's 
ships  or  vessels  of  war,  or  by  auy  merchant  ship  employed  in  his  Ma- 
jesty's service,  or  having  letters  of  marque,  &c.  shall  be  void  to  all  in- 
tents and  purposes  whatsoever. 
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1811. 

Davis 

against 
Williams. 


agreement  relating  to  the  prize  shares  of  different  persons, 
though  several  as  to  the  share  of  each,  yet  as  payable  in  respect 


only 


the  clause  of  the  act  was  expired  ;  that  it  expired  at  the  end  of  the  war, 
which  concluded  at  the  treaty  of  Aix  la  Chapelle. 

The  Court  desired  that  it  might  come  on  again  at  a  future  day,  and 
in  the  mean  time  that  the  practice  might  be  inquired  of  at  the  stamp- 
office.     On  the  day  appointed, 

Rooke,  Serjt.  and  Batt,'. for  the  defendant,  said  that  under  the  stat. 
12  Ann.  st.  2.  c.  9.  «.  21.  24.  where  there  was  only  one  fund  out  of  which 
the  parties  claimed,  the  office  required  only  one  stamp.  That  this  was 
so  as  to  releases  and  letters  of  attorney  to  creditors.  That  in  many 
cases  mortgagor  and  mortgagee  join  in  the  same  conveyance  and  con- 
vey their  respective  interests:  so  do  tenants  for  life  and  remainder-men  ; 
and  yet  there  is  but  one  stamp  used. 

Buller,  J.  Can  you  distinguish  this  case  from  the  case  of  the  affida- 
vit to  hold  to  bail  ? 

Lord  Mansfield,  C.  J.  By  this  instrument  it  appears  as  if  they  were 
distinct  deeds.     The  receipts  are  all  distinct. 

Buller,  J.  The  receipts  shew  that  in  the  understanding  of  the  par- 
ties they  are  distinct  assignments  The  only  cases  are  of  affidavits  to 
hold  to  bail  and  admissions  to  offices. 

Lord  Mansfield,  C.  J.  The  statute  does  not  say  one  deed,  but  where 
more  than  any  one  thing,  ,&c. 

Buller,  J.  Suppose  for  a  moment  that  it  is  clear  the  act  meant 
to  raise  a  duty  on  every  deed ;  and  that  this  operates  as  three  deeds, 
because  there  is  a  distinct  conveyance  from  each  :  though  by  the  words 
of  the  act  the  stamp-duty  is  to  be  paid  on  every  deed,  yet  if  the  in- 
terest of  the  parties  relates  to  one  thing,  then  only  one  stamp  is  requi- 
site. If  so,  then  if  the  captain  and  all  the  crew  had  joined,  there  had 
been  only  one  stamp  necessary. 

Lord  Mansfield,  C.  J.  To  be  sure  they  might  have  joined  in  naming 
one  agent.  The  consequence,  if  it  were  otherwise,  would  be  extrava- 
gant as  to  the  revenue ;  and  it  would  shake  men's  titles. 

Willes,  J.  There  have  been  abundance  of  these  assignments:  I 
should  be  glad  to  know  whether  it  hath  been  usual  to  have  more  than 
one  stamp. 

Lawrence,  also  for  the  defendant,  cited  Jones  d.  Rayner  v.  Saundys 
and  Others,  Barnes,  463.  There  the  question  was,  Whether  a  bond,  in 
the  condition  whereof  a  mortgage  deed  was  contained,  ought  to  have 
had  two  stamps :  and  the  Court  held  not  •.  and  in  delivering  their  opi- 
nion mentioned  the  cases  of  bargain  and  sale,  lease  and  release,  demise 
and  redemption,  mortgage  with  covenant  to  pay  the  money,  as  con- 
stantly charged  with  the  single  duty  only. 

[Morris,  contra.] 

Lord 
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only  one  entire  fund,  was  only  chargeable  with  one  stamp  (a).        1811. 

Then  as  to  the  other  objection,   the  same  evidence  *has        

been  held  to  be  sufficient  in  other  cases  :    and  he  referred  to  .". 

I!"  tllllst 

Bull.  Ni.  Pri.  246.  and  the  cases  there  cited,  and  to  Elden     William. 
v.  KeddeU,  8  East,  187  (b).  *[  238  J 

The  Court  agreed  that  neither  of  the  objections  was  well 
founded,  and  directed  the  nonsuit  to  be  set  aside,  and  a  ver- 
dict to  be  entered  for  the  plaintiff  for  1200/. 

(a)  See  Doe  v.  Day,  post.  241. 

(ft)  In  addition  to  the  cases  referred  to  in  that  report  may  he  added 
another,  of  Ray  and  Another,  Assignees  of  Larkin,  a  Bankrupt,  v. 
Clerk  and  Another,  London  sittings  after  Hilary  or  (Easter)  1775,  before 
Lord  Mansfield,  C.  J.  MS.  of  B idler  J.  The  petitioning  creditor  was  the 
administrator  of  the  obligee  of  a  bond  given  in  1765,  and  the  letters  of 
administration  were  in  January  1774.  The  plaintiffs  proved  the  admi- 
nistration by  an  examined  copy  on  stamps  of  the  entry  in  the  books  of 
the  ecclesiastical  court,  without  any  evidence  of  inquiry  after  the 
letters  of  administration ;  the  plaintiffs,  as  assignees,  being  strangers  to 
them  :  though  Mr.  Wallace  (for  the  defendant)  repeatedly  called  on 
them  to  prove  the  petitioning  creditor's  debt.  Verdict  for  the  plaintiffs. 
[Other  questions  arose  in  the  same  case  not  material  to  this  purpose.] 


Lord  Mansfield,  C.  J.  This  case  is  very  material.  It  is  the  same 
thing  :  one  deed  consisting  of  several  parts,  illustrated  by  all  the  steps 
to  a  common  recovery,  which  is  considered  as  one  transaction. 

Cur.  adv.  vult. 

[The  case  came  on  again  in  Trin.  Term  1784,  upon  the  question 
arising  on  the  stat.  20  G.  2.  c.  24. :  whether  that  clause  extended  to 
privateers'  prize-money  ;  as  well  as  upon  the  other  question  raised  on 
that  statute,  whether  it  were  expired :  on  which  Lord  Mansfield,  C.  J . 
and  the  rest  of  the  Court  afterwards  delivered  their  opinions  (as  appears 
by  the  MS.)  that  the  act  expired  with  the  then  war  ;  and  that  it  did  not 
intend  to  include  privateers :  and  without  taking  any  further  notice  of 
the  question  on  the  stamp,  which  seems  to  have  been  considered  as 
decided  on  the  former  occasion,  the  rule  was  finally  discharged.] 


Vol.  XIII.  O  Frazeb 


238 


CASES  in  HILARY  TERM, 


1811. 


Saturday, 
Jan.  26th. 


The  regis- 
tered owner 
of  a  ship, 
having  char- 
tered her  to 
the  then  cap* 
tain  at  a  rent 
for  a  certain 
number  of 
voyages,  is 
not  liable  for 
stores  fur- 
nished to  the 
ship  by  order 
of  the  char- 
terer during 
the  charter- 
party. 
*[  239  ] 


Frazer  against  Marsh. 

THE  defendant  became  the  purchaser  of  a  ship  under  a 
sale  by  the  sheriff  in  October  1805 ;  and  an  assign- 
ment of  it  to  the  defendant  was  prepared  in  the  same  month, 
but  the  sheriff  would  not  execute  it  till  the  whole  of  the 
purchase-money  was  paid,  which  was  not  till  1810.  The 
defendant  however  was  put  into  possession  of  it  immediately 
after  the  sale,  and  got  it  registered  in  his  own  name ;  and 
afterwards  by  a  charter-party,  *he  let  the  ship  for  a  given 
number  of  voyages  at  a  certain  rent  to  Walker,  who  was 
then  the  captain  of  her,  and  who  afterwards  ordered  stores 
for  the  use  of  her,  which  were  supplied  by  the  plaintiff,  for 
the  value  of  which  this  action  was  now  brought  against  the 
registered  owner.  But  Lord  Ellenborough,  C.  J.,  before 
whom  the  cause  was  tried  at  Guild/tall,  nonsuited  the  plaintiff; 
being  of  opinion  that  during  the  existence  of  the  lease  the 
relation  of  master  and  owner  ceased  to  subsist  between 
Walker  and  the  defendant,  and  that  the  stores  must  be  taken 
to  be  ordered  on  Walker's  own  account. 

Park  now  moved  to  set  aside  the  nonsuit,  and  referred  to 
Parish  v.  Crawford  (a),  before  Lord  C.  J.  Lee  ;  where  the 
owner  of  a  ship  chartered  by  him  to  another  was  held  liable 
to  the  owner  of  goods  taken  on  board  by  the  charterer,  who 
received  the  freight,  but  did  not  deliver  the  goods.  Though 
in  another  case  of  James  v.  Jones  and  Others  (b),'  Lord 
Kent/on,  C.  J.  is  stated  to  have  been  of  a  different  opinion, 
and  that  the  liability  of  the  original  owner  was  transferred 
to  the  charterer  pro  hac  vice.  [Lord  Ellenborough,  C.  J. 
The  case  of  Vallejo  v.  Wheeler  (c),  also  proceeded  on  the 
ground  that  the  charterer  was  to  be  considered  as  owner 
pro  hac  vice.]  That  was  as  between  him  and  the  captain 
upon  a  question  of  barratry  :  but  third  persons  have  a 
right  to  hold  the  registered  owner  liable  to  them  for  the  acts 
of  the  captain. 


(a)  Shortly  reported  in  2  Stra.  1251.,  but  more  fully  in  Abbott  on 
Merchant  Ships  and  Seamen,  22. 

(b)  lb.  24.  and  3  Esp.  JV.  P.  Cat.  27.  (c)  Cowp.  143. 

Lord 
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Lord  Ellenborough,  C.J.     The  register  acts  were        1811. 

passed  diverso  intuitu:  but  to  say  that  the  registered  *owner,       

who  divests  himself  by  the  charter-party  of  all  controul  and  agahut 
possession  of  the  vessel  for  the  time  being  in  favour  of  ano-  Marsh. 
ther,  who  has  all  the  use  and  benefit  of  it,  is  still  liable  for  *[  240  ] 
stores  furnished  to  the  vessel  by  the  order  of  the  captain  dur- 
ing the  time,  would  be  pushing  the  effect  of  those  acts  much 
too  far.  The  question  is,  whether  the  captain  in  this  instance 
who  ordered  the  stores,  were  or  were  not  the  servant  of  the 
defendant  who  is  sued  as  owner?  And  as  they  did  not  stand 
at  the  time  in  the  relation  of  owner  and  master  to  each  other, 
the  captain  was  not  the  defendant's  servant,  and  therefore  the 
latter  is  not  liable  for  his  act.  There  is  a  late  case  in  the 
Court  of  C.  P.  (a),  where  the  mere  entry  of  the  defendants' 
names,  as  owners,  in  the  register  book  was  held  not  to  be 
even  prima  facie  evidence  to  charge  them  as  such  with 
stores  delivered  for  the  use  of  the  vessel  by  the  order  of 
another. 

Grose,  J.  agreed. 

Le  Blanc,  J.  An  owner  would  have  an  appointment  of 
the  captain;  but  the  defendant  had  no  right  to  appoint  the 
captain  under  the  charter-party. 

Bayley,  J.  The  captain  in  this  esse  ordered  the  stores 
as  owner. 

Rule  refused 

* 

(a)  Frazer  v.  Hopkins  and  Another,  2  Taunton,  5, 


O  2  Doe, 
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Ja^ilth       Doe,  Lessee  of  Sir  Joseph  Copley,  Bart,  against  Day. 

strument  con-  *  I  ^HIS  ejectment  was  brought  to  reeover  a  farm  in  the 
tains  a  writ-  _l_  parish  of  Sprothough,  in  Yorkshire.  The  lessor  of  the 
ofdeniis^in  plaintiff  laid  his  demise  on  the  1st  of  March,  1810 ;  and  at  the 
its  general  trial  before  Chambre,  J.  at  York,  proved  the  receipt  of  rent 
several^one-*  ^rom  tne  defendant,  and  a  notice  served  on  him  upon  the 
ration  in  re-  29th  of  July  1809,  to  quit  at  Candlemas.  He  also  proved 
dft?  J^t*}16  by  parol  testimony,  that  the  premises  held  by  the  defendant 
mints  who  consisted  of  a  small  dwelling  house,  out-buildings  and  52 
sign  it  for  dif.  acres  of  land:  that  the  defendant  had  entered  on  the  whole 

fcrcnt  ost  cites 

at  the  differ-  a*  Candlemas,  and  held  from  that  time;  which  was  the  gene- 
ent  rents  set  ral  time  of  holding  in  that  country:  but  the  same  witness 
signatures  a^so  Prove(l  on  cross-examination,  that  it  was  common  to  en- 
and  one  stamp  ter  on  the  land  at  Candlemas,  and  on  the  house  and  the  other 
uponthe^-  "premises  at  May-day.  Upon  which  it  was  objected  (a)  by  the 
per,  it  is  mat-  defendant's  counsel,  that  the  demise  being  laid  before  May- 

terofevi-  efay  was  too  early :    to  obviate  which  objection  in  fact  the 
deuce  to  J1                          J                  .                             J 
which  con-  plaintiff  then  produced  a  written  agreement,  intitled,  "Memo- 
tract  such  «  randum  of  an  agreement  made  this  6th  of  August,  1805,  be- 
plies;  and  "  tween  Sir  Lionel  Copley,  Bart,  (the  predecessor  of  Sir  Jo- 

the  circum-     «  seph.)  and  his  several  tenants  whose  names  are  hereunto 

r  242  1 

.  L  T.J  "subjoined  as  follows,"  &c.  Then  followed  the  terms  of  let- 
stance  of  jux-  J  7 

ta-poiition  of  ting;  by  which  it  appeared,  inter  alia,  that  the  lettings  to 
J^e'itafmP  to  the  respective  tenants  were  all  from  Candlemas  for  one  year, 
ant's  signa-  an{l  so  from  year  to  year,  till  six  months'  notice  were  given 
ture,  which  by  either  party  to  quit :  and  the  agreement  concluded  with 
stood  un-  '  ir,*>  ,u  *u 

touched,         three  columns  ot  tenants    names,  with  the  respective  rent 

while  all  the  expressed  against  each  tenant's  name  ;  and  in  one  of  those 
appeared  ^     columns  where  the  defendant's  name  appeared,  a  stamp  was 

scored  affixed  in  this  manner : 

through  with 

DCriciI  linos  *is 

if  by  way  of         (a)  Vl<*e  ^oe  v'  $PenceJ  6  East,  120.  and  Doe  v.  Howard,   11   East, 

cancellation;    498. 

and  the  date 

of  the  stamp-office  receipt  for  the  stamp  and  penalty,  which  shewed  that  it  had 

been  affixed  after  the  action  brought,  and  recently  before  the  trial ;   and  there  being 

no  evidence  of  a  dispute  with  any  other  tenant  which  could  make  the  stamp  neces. 

sary  for  another  purpose;  are  evidence  that  it  was  intended  to  be  and  was  applied 

to  the  contract  with  the  defendants;  in  which  case  the  paper  was  evidence  for  this 

purpose.  , 

"For 
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£.    s.  d.       1811. 

«Fov  Thos.Simpson,*      30    0  0        ^ 
Anlhony  Simpson,)  Lessee  of 

George  Mann,      343    0  0       Coplbit, 

Robert  Day  (the  >    115    0  0       ^^' 
defendant),      S 


£.  10  Penalty. 

J.B. 

And  on  the  the  back  of  the  memorandum  was  written, 
"  Stamp-office,  August  9,  1810.  Received  of  Mr.  Bur- 
"  roughs  ten  pounds  for  marking  this  instrument  with  a 
*  thirty  shilling  stamp.  At  the  same  time  received  one 
"  pound  ten  shillings  for  the  stamp.  Received  for  Jo- 
lt  seph  Smith,  Esq.,  receiver-general  of  his  majesty's  stamp 
"  duties :"  and  this  was  subscribed  by  certain  official  sig- 
natures. Upon  the  face  of  the  instrument,  as  it  was 
exhibited  at  the  trial,  it  also  appeared,  that  black  lead 
pencil  lines  were  scored  through  all  the  names  and  sums 
except  the  signature  of  the  defendant  Robert  Day,  and 
the  rent  opposite  to  his  name.  The  reading  of  this  in- 
strument was  objected  to,  on  account  of  its  containing  so 
many  distinct  agreements  with  different  tenants  for  several 
and  independent  lettings,  and  having  only  one  stamp.  This 
objection,  as  well  as  the  first,  was  saved  by  the  learned  £  243  3 
Judge  ;  and  the  plaintiff  took  a  verdict,  subject  to  the  opi- 
nion of  the  Court  on  both  points. 

These  points  were  brought  in  revision  before  the  Court  in 
the  last  term  by  Topping,  upon  a  motion  to  set  aside  the  ver- 
dict and  enter  a  nonsuit:  at  which  time  he  founded  the  first 
objection  upon  the  evidence  arising  upon  the  cross-examina- 
tion of  the  witness,  that  it  was  common  to  enter  on  the  land 
at  Candlemas,  and  on  the  house  and  other  premises  at  May-day  ; 
not  supposing  that  the  actual  entry  of  the  defendant  upon  the 
whole  at  Candlemas  had  been  in  proof:  but  after  that  fact  was 
read,  as  stated  above,  from  the  Judge's  report,  that  objection 
was  disposed  of.  Upon  the  last  point  he  relied  on  The  King 
v.  Reeks,  (a),  which  was  lately  referred  to  in  the  case  of  Pow- 

(a)  2  Slra.  716.  and  2  Ld.  Ray.  1445. 

ell 


against 
Day. 
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1811.       tils.  Edmunds  {a).    And  upon  shewing  cause  against  the 
rule  in  this  term,  the  only  questions  were,  whether  upon  the 

Leasee  of     ^ace  °^ tne  i»strument» or  Dv  evidence,  it  distinctly  appeared, 

Copley,  that  the  single  stamp  affixed  were  intended  to  be  appropriated 
exclusively  to  the  signature  of  the  defendant  and  his  agree- 
ment with  the  lessor  ;  and  if  so,  whether  that  could  legalize 
the  evidence  of  an  instrument  containing  the  same  words  of 
contract  with  many  different  persons,  reddendo  singula  sin- 
gulis ;  which  was  stated  to  be  in  fraud  of  the  revenue. 

The  case  was  now  shortly  spoken  to  by  Cockell  and  Rough, 
Serjts.,  on  the  part  of  the  plaintiff,  who  produced  an  affidavit 
of  the  intended  appropriation  of  the  stamp  to  the  defendant's 
contract  at  the  time  it  was  affixed,  and  verifying  that  the 
pencil  lines  were  then  drawn  through  the  other  names.  But 
the  Court  considered  the  burthen  of  the  argument  as  lying 
on  the  other  side. 

[  244  J  Topping  and  Richardson  were  then  heard  for  the  defend- 

ant, and  Dampier  (in  the  absence  of  the  Attorney-General) 
on  the  part  of  the  stamp-office.  The  two  former  denied 
that  any  thing  appeared  on  the  face  of  the  instrument  to 
shew  that  the  stamp  was  exclusively  appropriated  to  the 
defendant's  signature  in  the  list  of  tenants :  the  middle  of 
the  stamp  appeared  more  immediately  opposite  the  name 
of  George  Mann,  and  was  at  least  as  applicable  to  the 
contract  with  him  as  to  that  with  the  defendant.  It  ought 
decisively  to  appear  either  upon  the  face  of  the  instrument, 
or  by  some  official  recognition,  that  the  stamp  was  intended 
by  the  office  to  be  affixed  to  the  particular  contract:  for  other- 
wise it  might  have  been  made  to  serve  in  the  first  instance 
for  George  Mann's  contract,  or  it  may  be  made  to  serve  for 
it  upon  some  future  occasion.  The  defect  of  such  intrinsic 
evidence  cannot  now  be  supplied  by  the  affidavit,  that  pencil 
marks  were  drawn  through  the  rest  of  the  instrument  at  the 
time;  for  this  would  open  a  wide  door  to  fraud:  the  evidence 
ought  to  have  been  proved  at  the  trial  for  the  jury  to  have 
decided  upon  the  fact.  Dampier  said,  that  it  was  optional 
in  the  commissioners  of  the  stamp-office  to  affix  the  stamp  in 
these  cases  in  respect  of  a  particular  contracting  party,  upon 
payment  of  the  penalty :  but  he  agreed  that  this  ought  to  ap- 

(«)  12  East,  0. 

pear 


[245] 
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pear  with  certainty,  and  that  a  cancellation  of  the  other  names        181 1. 

by  pencil  marks,  as  these  might  afterwards  be  gotten  rid  of,        

was  not  an  effectual  check  against  fraud  upon  the  revenue.  Le^c'of 
And  they  all  argued,  that  mere  juxta-position  in  this  case,  ap-  Cofley, 
plying  as  it  did  equally  to  two  of  the  names,  was  not  a  deci-  ffS? 
sive  criterion  of  the  exclusive  appropriation  of  the  stamp  to 
the  one.  The  defendant's  counsel  contended  further,  upon 
the  authority  of  The  King  v.  Reeks,  (a),  that  this  instrument 
being  entire  in  its  terms,  but  several  in  its  operation,  and  re- 
quiring as  many  several  stamps  as  contracts  to  give  it  entire 
effect,  could  not  be  given  in  evidence  against  any  one  of  the 
contracting  parties  by  the  force  of  one  stamp  only;  for  that 
by  law  the  single  stamp  was  no  more  applicable  to  one  of  the 
contracting  parties  than  to  another.  That  juxta-position 
alone  to  the  defendant's  name,  supposing  that  to  be  the  fact, 
was  not  sufficient  in  law  to  give  it  an  exclusive  appropriation 
to  the  defendant's  contract.  And  they  distinguished  this 
from  the  case  of  Powell  v.  Edmunds  (6),  where  the  contracts 
for  the  several  lots  with  the  different  purchasers  were  quite 
distinct,  the  one  from  the  other,  though  happening  to  be 
written  upon  the  same  piece  of  paper:  and  the  exclusive  ap- 
propriation of  the  stamp  to  the  one  contract  in  question  was 
manifest  upon  the  face  of  it. 

Lord  Ellen  borough,  C.  J.  On  the  application  of  the 
stamp  to  the  defendant's  name,  and  to  the  contract  with  him, 
and  of  the  admissibility  of  the  instrument  in  evidence,  for  this 
purpose,  I  have  no  doubt;  though  I  should  certainly  have  very 
much  hesitated  had  1  been  in  the  situation  of  a  commissioner  of 
stamps,  before  I  had  applied  the  single  stamp  to  the  defend- 
ant's name  in  a  case  so  circumstanced.  For  here  is  a  person 
of  large  landed  property,  who  puts  all  his  lettings  to  his  seve- 
ral tenants,  many  in  number,  and  to  a  considerable  amount  in 
value,  upon  one  paper,  to  which  all  their  names  are  subscribed, 
though  the  contract  with  each  is  intirely  distinct  in  its  nature, 
and  in  respect  to  the  property  which  is  the  subject-matter  of  it:  [  246  ] 
and  this  contrivance  is  apparently  adopted  for  the  purpose  of 
avoiding  payment  of  the  several  stamp  duties  which  would 
have  been  required  for  so  many  separate  contracts,  and  thereby 
escaping  from  bearing  his  fair  share  of  the  burthens  of  the 

(a)  2  Ld.  Ray.  1445.  (6)  12  East,  6. 

country. 


24&  CASES  in  HILARY  TERM, 

18 1 1.  country.  I  cannot  therefore  help  wishing  that  such  an  attempt 
"T  '  had  failed.  But  here  is  the  instrument  with  the  stamp  affixed 
Lessee  of  upon  it,  and  we  have  only  to  look  at  its  legal  effect.  The 
Coplky,  plaintiff  had  at  first  given  general  evidence  sufficient  to  entitle 
afnY*  him  to  recover  :  but  not  wishing  to  rest  upon  that,  he  after- 
wards produced  this  instrument,  as  the  best  evidence  of  the 
contract  by  which  the  tenant  held.  If,  indeed,  the  instrument 
had  been  required  to  substantiate  the  several  contracts  with 
the  different  tenants,  no  doubt  thereshould  have  been  a  stamp 
affixed  to  each,  although  the  same  terms  of  agreement  applied 
to  all :  one  stamp  has  been  only  held  to  be  sufficient  upon  an 
instrument  affecting  the  separate  interests  of  several,  where 
there  has  been  a  community  of  the  same  subject-matter  as  to 
all  the  parties  (a).  But  here  it  sufficiently  appears  from  the 
circumstances  of  the  case,  as  well  as  from  the  affidavit  which 
has  been  read,  that  the  stamp  was  meant  to  be  applied  to  the 
defendant's  signature.  The  affidavit  states,  that  at  the  time 
when  the  paper  was  presented  at  the  office  for  the  purpose  of 
being  stamped,  all  the  othernames  were  struck  through  with 
pencil  lines;  in  which  state  it  was  in  fact  presented  at  the  trial. 
But  without  the  affidavit  there  is  the  juxta-position  of  the 
stamp  to  connect  it  with  the  defendant's  name ;  and  in  a  mul- 
titude of  instances,  juxta-position  alone  will  connect  one 
T  247  I  writing,  &c.  with  another ;  as  in  receipts  for  dividends,  en- 
tries in  the  filazer's  book,  &c.  But  here  there  are  other  cir- 
cumstances to  connect  them ;  such  as  the  pendency  of  this 
suit  at  the  time  the  stamp  was  affixed,  and  there  being  no 
other  suit  pending  with  any  other  tenant,  which  could  bring 
the  validity  of  the  instrument  in  question.  Then  the  receipt 
of  the  stamp  officer  shews  that  it  was  affixed  at  a  time  re- 
cently before  the  trial.  Coupling  these  circumstances,  there- 
fore, with  the  juxta-position  of  the  stamp  to  the  defendant's 
name,  there  appears  to  have  been  sufficient  evidence  to  con- 
nect the  one  with  the  other. 

Grose,  J.  agreed  in  the  same  opinion. 

Le  Blanc,  J.    We  are  not  called  upon  to  decide,  whether 

it  were  necessary  for  the  plaintiff  to  produce  this  instrument  in 

evidence  at  the  trial;  nor  how  far,  whether  valid  or  not,  the 

production  of  it  put  out  of  the  question  the  effect  of  the  prior 

(a)  It  is  probable  his  Lordship  bad  in  View  the  case  of  Baker  v.  Jar. 
dine,  cited  ante,  235.  in  Davit  v.  William** 

evidence 
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evidence  adduced  by  him,  as  stated  in  the  learned  Judge's        1811. 
report.     The  plaintiff  produced  it  as  the  best  evidence  of 
the  time  from  which  the  tenancy  commenced  ;    and  the  ob-      Lessee  of 
jection  was  taken  that  it  was  not  properly  stamped  ;    and      Coplby, 
I  find  no  fault  with  such  an  objection,  which  goes  to  support       a^j»l". 
the  obligation  of  the  revenue  laws.     But  the  landlord  having 
made  his  several  agreements  with  all  his  tenants  on  the 
same  piece  of  paper  was  no  bar  to  his  application  to  the 
stamp-office  to  affix  a  stamp  upon  any  one  of  them  which 
he  pleased;    though  the  commissioners  were  to  judge  whe- 
ther, in  the  exercise  of  their  discretion,  they  would  affix  the 
stamp  upon  it.     They  have,  however,  thought  proper  to  do 
so  :    and  there  was  sufficient  evidence  at  the  trial  that  they 
meant  to  apply  the  single  stamp  to  the  defendant's  name :      [  248  J 
for  not  only  is  the  stamp  put  opposite  to  his  name,  but  it 
appears  from  the  receipt  of  the  stamp-office,  that  the  money 
was  paid  for  affixing  it  on  the  2d  of  August,  which  shews 
that  the  paper  was  stamped  on  that  day  ;  and  that  was  but  a 
short  time  before  the  trial,  and  must  have  been  after  the 
action  commenced ;  which  will  account  for  its  application  to 
the  contract  made  with  the  defendant :    the  instrument  also, 
when  produced  in  evidence,  appeared  to  be  cancelled  with 
black  lead  pencil  lines  as  to  every  other  name  besides  that  of 
the  defendant ;   and  it  did  not  appear  that  it  was  not  so  can- 
celled at  the  time  when  the  stamp  was  affixed  upon  it.     It 
appears,  therefore,  that  the  instrument  was  properly  received 
in  evidence  for  this  purpose. 

Bayley,  J.  I  lay  the  affidavit  now  offered  on  the  part 
of  the  plaintiff  out  6f  the  case,  because  the  only  question  is, 
whether  the  judge  properly  received  the  evidence  of  the 
instrument  at  the  trial.  The  paper  contains  a  variety  of 
independent  contracts  with  different  tenants,  though  under 
the  same  general  terms  of  holding,  and  there  is  one  stamp 
put  upon  it  rather  more  opposite  to  the  name  of  the  de- 
fendant than  of  any  other  person.  But  besides  the  juxta- 
position, there  is  the  circumstance,  that  the  only  dispute  of 
which  we  have  heard  respecting  the  instrument  is  between 
this  defendant  and  his  landlord;  and  the  stamp  appears  by 
the  date  of  the  receipt  to  have  been  put  upon  it  just  before 
the  assizes,  when  it  might  be  called  for  in  evidence ;  and  the 
receipt  shews  that  the  penalty  was  paid  for  affixing  it.    This 

was 
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*[  249  ] 


was  fair  evidence  to  shew,  that  the  single  stamp  was  meant 
to  be  applied  to  this  particular  contract,  and  not  to  any 
other. 

*Lord  Ellenborough,  C.  J.  then  suggested  that  it 
would  be  more  convenient  and  desirable  for  the  future,  if 
the  commissioners  in  cases  of  this  kind,  where  they  thought 
proper  to  affix  a  single  stamp,  would  direct  their  officers  to 
insert  in  their  receipt  the  name  of  the  particular  person  for 
whom  the  application  was  made. 

Rule  discharged  (a). 

(a)  See  the  case  stated  by  Jshhurst,  J.  in  Gilby  v.  Lockyer,  Dougl. 
217. 


Saturday, 
Jan.  26th. 

An  admission 
by  a  defend- 
ant, that  so 
much  was 
agreed  to  be 
paid  to  the 
plaintiff  for 
the  sale  of 
standing 
trees,  made 
after  the  trees 
had  been 
felled  and 
taken  away 
by  the  de- 
fendant, will 
support  a 
count  upon 
an  account 
stated, 
though  not 
for  goods 
sold  and  deli- 
vered.   • 

[  250  ] 


Knowles  and  Others  against  Michel  and  Another. 

THE  plaintiffs  declared  in  assumpsit  upon  the  common 
count  for  goods  sold  and  delivered,  the  money  counts, 
and  upon  an  account  stated.  At  the  trial  before  Graham,  B. 
at  York,  it  was  proved,  that  the  plaintiffs  had  sold  to  the  de- 
fendants some  standing  trees,  which  the  defendants  after- 
wards procured  to  be  felled  and  taken  away:  and  when 
Michel  was  served  with  the  writ,  both  the  defendants 
admitted  that  they  had  bought  the  trees  jointly  for  nine 
guineas;  but  Michel  said  that  he  would  pay  no  more  than 
one  half.  On  this  evidence  it  was  objected,  that  the  action 
was  not  maintainable ;  the  contract  being  for  standing  trees 
which  were  part  of  the  realty.  To  which  it  was  answered, 
that  the  acknowledgment  of  the  price  to  be  paid  for  the  trees, 
made  after  they  were  felled  and  applied  to  the  use  of  the 
defendants,  was  sufficient  to  sustain  the  count  on  an  account 
stated  ;  though  there  was  no  other  item  of  account  between 
the  parties.  The  plaintiff,  however,  was  nonsuited ;  but 
the  learned  Judge  gave  him  leave  to  move  to  set  the  nonsuit 
aside,  and  enter  a  verdict  for  the  nine  guineas,  if  the  Court 
thought  that  the  evidence  would  sustain  that  count,  which 
he  inclined  at  the  trial  to  think  that  it  would  not. 

Littledale  and  Skirrow  obtained  a  rule  nisi  for  this  purpose 
i  n  the  last  term ;  against  which  Scarlett  now  shewed  cause ;  and 
urged  shortly,  that  an  admission  of  money  clue  on  asingle  con- 
tract 
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tract  between  parties  was  not  evidence  of  an  account  stated, 
which  implied  different  dealings  between  them.     But 

The  Court  were  clearly  of  opinion,  that  this  was  sufficient 
evidence  to  sustain  the  count.  And  Lord  Ellenborough,  C.  J. 
said,  that  he  was  in  the  frequent  habit  of  receiving  such  evi- 
dence at  the  sittings.  If  there  were  an  acknowledgment  by 
the  defendant  of  a  debt  due  upon  any  account,  it  was  suf- 
ficient to  enable  the  plaintiff  to  recover  upon  the  count  for  an 
account  stated. 

Rule  absolute. 


2j0 


1811. 

KltOWLES 

againxl 
Michel. 


Barnes  against  Messinger. 


[251] 

Monday, 
Jan.  28tb. 


THIS  was  an  action  on  the  stat.  2  &  3  Ed.  6.  c.  13.  against  The  rector  of 
the  defendant  for  not  setting  out  the  tithe  of  hay  in  a  cer-  rish'h*avinJ>,a" 
tain  place  called  the  demesne.  The  plaintiff  claimed  by  deed  of  from  the  year 
conveyance  of  the  2d  of  May,  1799,  from  Mr.  Fleming,  the  J2k^fg^L 
rector  of  Bromfield,  who  claimed  under  the  will  of  Mrs.  Rain-  testimony 
cock,  by  whom  and  her  family  the  property  had  been  for  many  ^w^/ifgo* 
years  enjoyed.     The  demesne  meadow  was  proved  to  be  in  Me  received  the 
parish  of  Holme  Cultram,  and  not  in  that  of  Bromfield;  but  it  tlthe^  of  a 
was  also  proved  to  be  in  the  township  ofKelsick.  And  it  was  <jow  called 
shewn  in  evidence  by  oral  testimony,  that  for  46  years  back  the  demesne, 
the  lessees  in  succession  of  the  tithe  under  Mrs.  Raincock  and  o^ffe'tewn- 
Mr.  Fleming  had  received  tithe  of  the  defendant  for  this  mea-  ship  of  Kel- 
dow  called  the  demesne,  till  about  the  period  of  the  plaintiff's  f^gg^S? 
purchase,  when  the  defendant  refused  to  pay  it;  and  it  did  not  Holme  Cul- 

appear  that  any  had  been  paid  by  him  after  the  conveyance  to  t.ram'  w,th°ut 

•        -i   .     .„.      i,  v  j  j  interruption 

the  plaintiff.     The  last  person  who  rented  the  great  tithes  of  or  claim  from 

Kelsick,  together  with  certain  lands  there,  from  the  Raincock  *Jje  rector  of 

family,  was  Henri/  Nielson,  who  had  first  taken  the  farm  and  (other  parts' of 

tithes  of  Mrs.  Raincock,  in  1784,  and  continued  to  hold  them  Kelsick  lying 

in  Bromfield,) 
conveyed  to  the  plaintiff  in  1779  a  messuage  and  lands  in  Kelsick,  in  the  parishqfBrom- 
field,  and  also  all  tithes  of  corn  arising  within  the  township  of  Kelsick  aforesaid,  or  within 
the  townfields,  territories,  precincts,  or  tithedble  places  thereof:  held,  that  this  was  evi- 
dence against  the  occupier  of  the  demesne  meadow,  though  lying  in  Holme  Cultram 
parish,  of  a  title  to  the  tithes  in  the  rector  of  Bromfield  before  the  conveyance  to  the 
plaintiff;  and  that  the  words  of  the  deed  were  sufficient  to  convey  them. 

2  under 
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under  lease  from  Mr.  Fleming  down  to  1807,  paying  his  rent 
for  the  last  eight  years  to  the  plaintiff,  and  he  received  the 
tithes  of  the  demesne  from  the  defendant  from  the  time  of  his 
first  leasing  them  till  1799.     This  was  held  by  Graham,  B. 
before  whom  the  cause  was  tried  at  Carlisle,  to  be  sufficient 
evidence  that  the  title  to  the  tithes  of  this  place,  though 
lying  in  another  parish,  and  not  in  Bromfield,  was  in  those 
from   whom   the  plaintiff  claimed :   as  a  portion  of  tithes 
might  be  claimed  and  enjoyed  without  reference  to  parochial 
bounds.    The  question  then  turned  upon  the  terms  of  the 
deed  of  conveyance  to  the  plaintiff,  of  May  1799,  whether 
they  were  sufficient  to  include  these  tithes.     By  that  deed, 
Mr.  Fleming  conveyed  to  the  plaintiff  a  certain  <c  messuage 
"  and  lands,  &c.  lying  in  Kelsick,  in  the  parish  o/ Bromfield, 
"  or  within  the  townfields,  territories,  and  precincts  thereof, 
<c  and  also  all  their  or  one  of  their  tithes  of  corn  and  grain, 
"  and  tithes  of  hay,  yearly  growing,  arising,  &c.  within  the 
**  township  of  Kelsick  aforesaid,  or  within  the  townfields,  ter- 
"  ritories, precincts,  or  tilheable  places  thereof;  all  which 
"  premises  are  now  in  the  occupation  of  Henry  Nielson,  as 
"  farmer  thereof,  together  with  houses,  &c,  and  all  rights, 
a  members,  and  appurtenances  held,  used,  or  enjoyed  as 
"  part,  parcel,  or  member  thereof."     It  was  insisted  by  the 
defendant's  counsel  at  the  trial,  that  under  this  deed   the 
plaintiff's  claim  must  be  confined  to  "  the  township  of  Kel- 
fi  sick,  in  the  parish  of  Brorafield  ;"  and  that  the  demesne 
being  in  Holme  Cultram  parish,  the  defendant  was  liable  to 
the  rector  of  that  parish  for  the  tithes  of  it.     [No  evidence, 
however,  was  given  of  any  such  claim  by  any  other  person/J 
And  they  further  relied  upon  a  covenant  contained  in  the 
same  deed  by  Mr.  Fleming,  to  levy  a  fine  of  lands,  tithes,  and 
hereditaments  in  the  parishes  ofParith,  Brigham,  and  Brom- 
Jield,  as  shewing  that  nothing  was  intended  to  pass  but  what 
was  in  one  or  other  of  those  parishes.     The  learned  judge 
left  the  case  to  the  jury  on  the  evidence,  that  the  tithes  of  the 
demesne  meadow  had  been  taken  for  so  many  years  without 
denial  or  dispute  by  those  under  whom  the  plaintiff  claimed, 
until  his  purchase  10  or  11  years  ago,  and  on  the  want  of 
evidence  since  that  time  that  the  rector  of  Holme  Cultram 
or  any  other  person  had  claimed  them.   And  he  thought  that 
the  words  of  description  in  the  deed,  "  within  the  town- 

"  tihip 
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*  ship  of  Kelsick  aforesaid,  or  within  the  townfields,  territo-        1811. 
"  ries,  precincts,  or  titheable  places  thereof"  were  sufficiently         — — 
large  to  let  in  the  evidence  that  there  were  other  titheable       ^A **" 
places  belonging  to  Kelsick  not  within  the  limits  of  that    Messinger. 
township  or  the  parish  of  Bromfield ;   and  that  as  the  deed 
conveyed  all  the  grantor's  tithes  within  that  description,  the 
fine,  if  levied,  might  operate  according  to  that  intention. 
The  jury  accordingly  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  for  a  new  trial  in  the  last  term,  which 
now  came  on  to  be  argued ;  when  it  was  admitted  by 
Topping  and  Littledale,  in  support  of  the  rule,  that  the 
receipt  of  the  tithes  for  the  demesne  meadow  by  Mr.  Fleming 
and  the  RaincocJc  family,  from  whom  he  claimed,  from  46 
years  ago  down  to  the  period  of  the  plaintiff's  purchase  in 
1799,  was  evidence  of  a  title  in  them  to  those  tithes  in  some 
right  or  other :  but  they  denied  that  those  tithes  passed  to 
the  plaintiff  by  the  deed  of  conveyance  from  Mr.  Fleming, 
which  was  confined  to  tithes  "  in  Kelsick,  on  the  parish  of 
"  Bromfield ;"  whereas  the  demesne  meadow  was  stated 
to  be  "  in  Kelsick,  in  the  parish  of  Holme  Cultram."  And 
they  argued  that  the  subsequent  words  "  tithes  arising  within 
the  township  of  Kelsick  aforesaid,  or  within  the  titheable 
places  thereof,"  did  not  carry  the  description  further ;  for 
the  words  aforesaid  and  thereof  still  referred  it  to  the  parish  of 
Bromfield;  for  there  can  be  no  tithes  appertaining  to  a  town- 
ship as  such.  That  this  was  the  true  meaning  of  the  deed,  r  254  J 
they  said,  was  further  evinced  by  the  covenant  to  levy  the 
fine  of  tithes,  &c.  in  the  parishes  of  Parith,  Brigham,  and 
Bromfield,  not  including  any  tithes  in  Holme  Cultram  parish. 
And  T>yer,  84.  b.  (84)  and  Gwillim's  Cases,  119,  vol.  i.  were 
referred  to  on  moving  for  the  rule. 

Cockell,  Serjt.,  and  Holroyd,  contra,  relied  on  the  words 
of  the  deed  conveying  the  tithes  arising  within  the  township 
of 'Kelsick,  &c.  or  the  titheable  places  thereof;  which  did  not 
confine  it  to  such  part  of  the  township  of  Kelsick  as  lay 
within  the  parish  of  Bromfield:  and  here  the  evidence  was, 
that  the  demesne  meadow  was  in  Kelsick;  and  the  fact  of 
the  tithes  of  that  meadow  having  been  always  received,  as 
far  as  memory  could  trace,  by  the  lessee  of  the  Kelsick  tithes 
under  the  rector  of  Bromfield,  shewed  that  it  was  one  of  the 
titheable  places  of  Kelsick,  though  out  of  the  parish  of 

Bromfield : 
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Bromfield:  and  as  such  it  was  expressly  conveyed  to  the 
plaintiff.  And  the  covenant  to  levy  the  fine  would  not  alter 
the  effect  of  the  words  of  conveyance,  especially  where  it 
was  the  intentipn  of  the  parties  to  pass  these  tithes,  which 
were  not  even  claimed  by  any  other  person. 

Lord  Ellenborough,  C.  J.  The  question  is,  whether 
as  against  a  stranger  (for  such  the  defendant  may  be  taken 
to  be,)  who  does  not  set  up  any  other  claim  of  title  to  the 
tithes  of  the  meadow,  proof  that  the  rector  of  Bromfield  had 
been  in  the  constant  receipt  of  those  tithes  for  thirty-three 
or  four  years,  though  arising  in  another  parish,  were  not 
sufficient  evidence  of  his  right  to  take  them.  And  if  so,  the 
next  question  is,  whether  the  words  in  the  deed  of  conveyance 
from  the  rector  to  the  plaintiff  will  not  carry  those  tithes. 
If  the  description  of  Kelsick  aforesaid  were  confined,  as  the 
defendant's  counsel  would  have  us  read  the  deed,  to  such 
part  of  Kelsick  as  lay  within  the  parish  of  Bromfield,  the 
question  would  still  be,  whether,  if  tithes  arising  in  one 
parish  have  always  been  received  by  the  rector  of  another, 
they  may  not  strictly  be  considered  as  arising  within  the 
tilheable  places  thereof:  and  here  the  words  are  il  within  the 
township  of  Kelsick  aforesaid,  or  within  the  townfields,  ter- 
ritories, precincts,  or  tilheable  places  thereof."  Buthere  it  was 
proved,  that  the  demesne  meadow  lay  in  Kelsick,  which  is  ex- 
pressly within  the  words  of  the  conveyance,  though  lying  in 
another  parish  than  that  of  Bromfield  before  named. 

Per  Curiam,  (absent  Le  Blanc,  J.) 

Rule  discharged. 


Monday, 
Jan.  28th. 


Rama  Chitty  against  Hume. 


A   N  application  was  made  in  the  last  term  to  discharge  a 
l\.  rule  before  obtained  by  the  defendant  in  the  common 


In  an  action 
on  a  bond 
given  12 
years  ago  in 

the  East  Indies,  where  the  subscribing  witness  resided,  the  defendant  having  first  caused 
great  delay  to  the  action  by  insisting  on  oyer  of  the  original,  instead  of  a  sworn  copy  ; 
which  obliged  the  plaintiff  to  send  for  the  bond  from  the  East  Indies ;  and  having  then, 
by  leave  of  the  Court  under  the  statute  to  plead  several  matters,  pleaded  non  est  factum, 
solvit  ad  diem,  and  solvit  post  diem  ;  the  Court,  in  consideration  of  the  delay  which 
had  already  intervened,  and  of  the  further  delay  which  might-  be  occasioned  by  taking 
the  deposition  of  the  subscribing  witness  in  the  East  Indies  in  proof  of  the  bond  :  and 
also  upon  an  affidavit  that  part-payments  had  been  made  on  the  bond  by  the  defendant 
since  his  return  home,  and  recently  before  the  action  brought,  rescinded  the  rule  for 
pleading  double,  in  order  to  make  the  defendant  elect  to  stand  either  upon  his  plea  of 
non  est  factum,  or  on  his  picas  of  payment  at  and  after  the  day. 

form 
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form  for  pleading  double;  for  the  purpose,  as  it  was  stated^        1811. 

of  driving  him  to  make  an  election  of  one  or  other  of  his  pleas.         

It  was  an  action  brought  some  time  ago  on  a  bond  for  a  large       Cimtty 

sum  of  money  executed  by  the  defendant  in  the  East  Indies,       against 

where  the  money  was  advanced  in  1798.    The  defendant  had        Hume. 

first  craved  oyer  of  the  bond,  which  was  endeavoured  to  be     r  256  ] 

resisted  by  the  plaintiff,  on  the  ground  that  the  bond  was  in 

the  East  Indies,  and  that  great  delay  would  be  occasioned  by 

giving  oyer  of  the  original;  and  therefore  he  desired  of  the 

Court  to  suffer  a  sworn  copy  to  be  given  in  oyer :  but  as  they 

thought  that  could  not  be  done,  the  plaintiff  was  obliged  to 

send  to  the  East  Indies  for  the  original ;  and  a  considerable 

delay  took  place  in  consequence  of  it.     After  oyer  was 

given,  the  defendant,  under  the  rule  to  plead  double,  pleaded 

non  est  factum,  solvit  ad  diem,  and  solvit  post  diem:  for 

discharging  which  the  present  rule  was  obtained;   which 

was  supported  by  an  affidavit,  that  the  defendant  had  made 

payments  on  account  of  the  bond,  subsequent  to  his  return    - 

to  this  country  from  the  East  Indies,  long  after  the  bond 

was  due,  and  within  a  short  time  before  the  action   was 

brought. 

The  Attorney  General  now  stated,  on  the  part  of  the  plain- 
tiff, that  though  in  ordinary  cases  the  Court  might  suffer 
these  pleas  to  stand  together  ;  yet  it  being  obvious  that  they 
were  in  themselves  inconsistent;  and  as  great  delay  had 
already  intervened  since  the  action  was  brought,  the  Court 
who  had  a  discretion  vested  in  them  by  the  statute  to  allow 
a  defendant  to  plead  double,  which  without  their  leave  he 
had  no  right  to  do,  would  prevent  him  from  making  a  vex- 
atious and  oppressive  use  of  that  permission,  against  the  ma- 
nifest justice  of  the  case.  That  it  appeared  by  the  affidavit 
that  the  witness  to  the  bond  was  in  the  East  Indies;  and  if 
the  defendant  stood  upon  his  first  plea  of  non  est  factum,  it 
would  be  necessary  for  the  plaintiff  to  apply  for  a  manda- 
mus to  examine  the  witness  there,  and  the  defendant  would 
gain  the  benefit  of  so  much  longer  delay:  but  in  that  case  it  [  257  J 
seemed  reasonable  not  to  suffer  the  other  pleas  to  stand ; 
and  therefore  he  suggested,  that  the  defendant  should  be  re- 
quired to  elect  whether  he  would  stand  on  the  plea  of  non 
est  factum,  or  on  the  two  other  pleas  of  payment  at  and 
after  the  day. 

Holroyd 
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Holroyd  opposed  the  rule  on  the  general  ground,  that  there 
was  no  sufficient  circumstance  in  this  case  to  take  it  out  of 
the  common  course  of  this  Court,  which  allowed  the  practice 
of  pleading  pleas  of  this  description  together,  as  a  matter  of 
course  in  the  first  instance,  without  entering  into  an  examina- 
tion of  their  consistency,  as  is  done  by  the  Court  of  Common 
Pleas  upon  a  rule  to  shew  cause  in  the  first  instance :  though 
he  admitted  that  this  Court  would  interfere  to  correct  an  im- 
proper use  of  the  leave  to  plead  double,  if  a  special  and  strong 
case  were  made  out. 

But  The  Court,  after  some  consideration,  said,  that  though 
the  course  of  this  Court,  as  to  granting  leave  to  plead  double, 
was  different  from  that  of  C.  B.,  where  it  was  necessary  to 
obtain  the  special  leave  of  that  Court  in  the  first  instance  to 
plead  several  matters,  (a  practice  which  Grose,  J.  observed 
was  more  convenient,  and  Bayley,3.  said  was  in  the  end  less 
expensive  than  that  which  prevailed  in  this  Court,)  jet  this 
Court,  they  said,  would,  under  special  circumstances,  after- 
wards take  into  consideration,  in  the  mode  now  adopted,  the 
propriety  of  pleading  the  several  matters  pleaded.    And  they 
thought  that  under  all  the  circumstances  of  this  case,  it  was  a 
proper  occasion  for  the  Court  to  interfere  and  put  the  de- 
fendant to  his  election,  whether  he  would  stand  on  the  non 
est  factum,  or  on  his  pleas  of  payment;  one  of  which  latter 
at  least,  the  plea  of  payment  at  the  day,  was  disproved  by  his 
own  acts  sworn  to  in  the  plaintiff's  affidavit :  and  though  the 
defendant  was  now  in  England,  he  had  not  denied  the  matters 
of  that  affidavit.     In  the  mean  time  they  made  the  present 
rule  absolute. 


The  King  against  Winter. 


Tuesday, 
Jan.  29th. 

A  present- 
ment by  a 
magistrate 
under  the 
stat.  13G.3. 
c.  78.  t.  24. 
of  a  nuisance 

in  a  highway,  must  allege  the  offence  to  be  done  against  the  form  of  the  statute;  and 
it  is  not  enough  to  state  that  the  magistrate,  by  virtue  of  the  act,  &c.  presented,  &c. 

Sir 


THIS  was  a  presentment  preferred  at  the  sessions  for  the 
county  of  Somerset;  which,  after  stating  the  usual  style  of 
the  justices  at  the  sessions  assigned  to  keep  the  peace,  and  to 
hear  and  determine  felonies,  misdemeanors,  &c.  set  forth,  that 
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Sir  J.  Lethbridge,  Bart,  one  of  the  justices,  &c.  assigned  for 
the  purposes  aforesaid  by  virtue  of  an  act  made  in  the  13 
Geo.  3.  (c.  78.)  for  the  amendment  and  preservation  of  the 
highways,  upon  his  own  view  doth  present,  that  from  time 
whereof,  &c.  there  was  and  yet  is  a  certain  common  and  an- 
cient footway  leading  from  the  village  of  Eastcombe  within 
the  parish  of  Bishop* s-Lydiard,  in  the  said  county,  towards 
and  unto  the  parish  church  of  the  same  parish,  for  all  the 
subjects,  &c.  on  foot  to  pass  and  repass,  &c.  And  that  J. 
Winter,  of,  &c.  on,  &c.  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  and  along  that  part  of 
the  said  common  and  ancient  footway,  situate  and  being  in 
a  certain  close  of  land  called  the  Croft,  in  the  possession  of 
the  said  J.  Winter,  unlawfully  and  injuriously  did  dig  and 
cause  to  be  dug  a  certain  trench  (giving  the  length  and 
breadth,)  and  the  same  trench  so  dug,  &c.  in  and  along  the 
said  part  of  the  said  common  and  ancient  footway  aforesaid 
from  the  said  1st  of  September  49  Geo.  3.  until  the  making 
of  this  presentment  at  the  parish  aforesaid  in  the  county 
aforesaid,  unlawfully  and  injuriously  did  continue;  by  rea- 
son whereof  the  said  common  and  ancient  footway  was 
greatly  damaged,  &c:  and  concluding  to  the  great  damage 
and  common  nuisance  of  all  the  king's  subjects,  &c.  and 
against  the  peace,  &c.  This  presentment  was  removed  into 
this  Court  by  certiorari ;  and  after  a  vOrdict  of  guilty, 

Moore  (with  whom  were  Burrough  and  Dampier,)  moved 
to  arrest  the  judgment  on  these  grounds:  1st.  That  the  word 
footway  is  by  the  stat.  13  Geo.  3.  c.  78.  contrasted  with  the 
general  description  of  highway  ;  and  therefore  the  jurisdic- 
tion to  present  highways  given  to  magistrates  by  the  24th 
section  does  not  extend  to  footways.  2dly,  That  the  present- 
ment does  not  pursue  the  words  of  the  act,  which  no  where 
prohibits  the  digging  of  a  trench.  3dly,  It  is  not  alleged 
that  the  nuisance  was  committed  within  15  feet  of  the  centre 
of  the  highway,  without  which  it  is  not  presentable  under  the 
act.  4thly,  That  part  of  the  footway  presented  is  not  said  to 
be  within  the  parish  of  Bishop* s-Lydiard  in  the  county  of 
Somerset,  but  is  only  described  as  "  a  certain  footway  lead- 
"  ing  from  the  village  of  Eastcombe  within  the  parish  of 
"  Bishop"1  s-Lydiard  towards  and  unto  the  parish  church  of 
"  the  same  parish:"  the  termini  may  be  in  the  parish,  and 

Vol.  XIII.  *     P  .yet 
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1811.       yet  (he  nuisance  may  have  been  committed  by  the  defendant 
in  another  parish  and  county.    5thly,  The  offence  is  not 

T«eJ£rtG     cnarged  to  be  against tne  statute.   The  Court  granted  a  rule 

Winter.      nisi ;  but  gave  no  opinion  finally  upon  any  of  the  objections 
except  the  last. 

[  260  J  Lens,  Serjt.,  Jekyll,  East,  and  Gaselee,  now  shewed  cause 

against  the  rule,  and  contended,  that  though  the  presentment 
did  not  conclude  in  formal  terms  against  the  form  of  the  sta- 
tute; yet  alleging,  as  it  did  at  the  beginning,  that  the  ma- 
gistrate by  virtue  of  the  act,  &c.  presented  the  nuisance,  it 
was  a  sufficient  reference  to  the  authority  under  which  he 
acted,  and  which  prohibited  the  nuisance  charged.  [Lord 
Ellenborough,  C.  J.  The  words  "  by  virtue  of  the  act,"  &c. 
only  refer  to  the  magistrate's  power  to  present,  and  not  to 
the  offence  presented.]  Then  there  was  no  necessity  for  al- 
leging the  offence  charged  to  be  against  the  statute  ;  for  it  is 
nothing  more  than  a  nuisance  at  common  law,  and  not  an  of- 
fence created  only  by  statute;  though  the  jurisdiction  was 
first  given  by  statute  to  the  magistrates  to  present  instead  of 
indicting  it.  It  was  therefore  sufficient  to  allege  that  the  ma- 
gistrate presented  by  virtue  of  the  act.  The  24th  section 
gives  power  to  the  magistrates  to  present  all  offences  against 
the  act;  and  some  of  them  are  of  a  special  nature  created  by 
the  act:  but  the  12th  section  prohibits  all  nuisances  and  ob- 
structions in  the  highways,  contrary  to  the  directions  of  the 
act;  which  are  not  merely  offences  against  the  statute,  but 
at  common  law.  In  corroboration  of  their  argument  they 
also  referred  to  the  form  of  presentment  given  in  the  sche- 
dule of  the  act,  which  does  not  conclude  against  the  form  of 
the  statute. 

But  The  Court,  without  hearing  any  arguments  upon  the 
other  objections,  were  of  opinion  that  the  presentment  was 
bad  for  want  of  charging  the  offence  to  be  against  the  form 

[  261  J  of  the  statute:  the  clause  giving  the  magistrate  authority  to 
present  was  confined  in  the  terms  of  it  to  offences  committed 
and  done  contrary  to  the  provision  and  intent  of  the  act;  and 
therefore,  whatever  the  offence  might  be,  it  was  only  present- 
able by  a  magistrate  as  an  offence  against  the  act :  and  as  to 
the  form  of  presentment  given  in  the  schedule,  it  was  con- 
fined to  cases  of  non-repair* 

Rule  absolute. 
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Shallcross  against  JoWLe.  Jan.  29th. 

THIS  was  an  action  on  the  case  brought  by  the  occupier  Cora  being 
of  a  farm  against  the  lessee  of  the  great  tithes  under  the  coJrao*  °  - 
warden  and  fellows  of  the  collegiate  church  of  Manchester ',  for  right  in  the 
not  taking  away  the  tithes  of  corn  in  Gorton  parish,  alleged  ^'0^'^ 
to  be  duly  and  properly  set  out.  At  the  trial  before  Gra/iam^.  tent  for  the 
at  Lancaster,  it  appeared  that  the  plaintiff  had  crops  of  wheat  ftirmer»  Wlth- 

out  ii  custom 

and  oats  in  1809  ;  and  the  wheat  and  part  of  the  oats  being  after  a  gene-' 

ripe  for  cutting  on  the  21st  of  August,  the  plaintiff  on  that  «•  notice  to 

day  sent  notice  to  the  defendant,  who  lived  a  mile  and  a  half  that  he 

off,  that  he  should  begin  to  reap  on  the  24th,  or  as  soon  after  should  begin 

as  the  weather  would  permit ;  and  in  fact  he  began  on  the  24th,  *erUm  day* 

and  continued  reaping  till  the  whole  was  finished  in  about  a  or  as  soon 

fortnight.    The  wheat  when  cut  was  first  bound  up  in  sheaves,  ^[J"  the 

which  were  immediately  set  up  in  riders  ;  each  rider  consist-  would  per- 

ingof  ten  sheaves,  four  of  which  were  set  up  thereon  theirends      [  262  J 

against  four  others,  and  two  more  were  placed  roof-wise  on  focVt^erean- 

the  top  of  the  rest,  by  way  of  protecting  the  whole  against  ing  continued 

weather.     Part  of  the  wheat  was  fit  for  housing  on  the  14th  of  Jorla!)01u! : a  . 

.  °  fortnight)  but 

September ;  and  the  defendant  not  having  sent  any  person  to  before  tith- 

see  the  riders  set  up,  nor  the  tithe  set  out,  the  plaintiff  sent  «ng.toputall 

the  shelves 
his  servant  on  that  day  to  set  out  the  tithes;  and  he  took  one  wnen  bound 

sheaf  from  each  rider,  and  set  up  every  two  sheaves  so  taken  one  immediately 
against  the  other;  and  if  there  were  an  odd  tenth  sheaf  at  the  sho^kTfrri- 
end  of  the  row,  he  put  three  together.    He  tithed  the  sheaves,  ders,  consist- 
as   he   swore,   fairly  and   impartially,   taking  one   promis-  ^f^gg  ^ 
cuously  out  of  each  rider,  without  damage,  and  taking  at  every  up  on  their 
tenth  sheaf  one  from  the  two  uppermost  or  thatching  sheaves.  ®°^ *£? mst 
After  thus  separating  the  tithe  sheaves,  the  rest  of  the  wheat  with  two  co- 
was  carried  away  to  be  housed  in  about  two  hours  afterwards.  v^rinS 
The  like  was  done  by  the  oats  on  the  22d  of  September;  and  placed  roof- 
of  these,  after  the  tithe  sheaves  were  thus  separated,  the  re-  w,se  on  tne 
mainder  was  carried  off  in  half  an  hour.     The  defendant  ob-  purpose  of6 

protecting 
the  whole  against  bad  weather;  from  which  shocks  the  1 0th  sheaves  were  afterwards 
drawn  without  taking  the  rest  of  the  shock  to  pieces  ;  and  the  rest  of  the  wheat  shocks 
were  removed  from  the  ground  in  two  hours,  and  the  oat  shocks  in  half  an  hour  after- 
wards: for  the  parson  has  thereby  no  reasonable  opportunity  of  comparing  the  10th 
with  the  other  9  sheaves,  as  he  is  entitled  to  have :  but  the  corn  ought  to  be  tithed  in 
the  sheaf  before  it  is  made  up  into  shocks  or  riders. 

P  2  jecting 
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1811.  jecting  to  this  mode  of  tithing,  never  took  the  tithes  away. 
— —  And  the  principal  question  made  at  the  trial  was,  whether  this 
SH*"J*g°ss  were  a  legal  mode  of  setting  out  the  tithes;  that  is,  whether 
jowle.  the  tithing  ought  to  have  been  when  the  corn  was  bound  in 
sheaves,  and  before  those  sheaves  were  set  up  in  riders  ;  or, 
whether,  in  the  northern  counties,  where  it  was  urged  that  the 
weather  was  more  catching  and  uncertain  than  in  the  middle 
and  southern  parts  of  the  kingdom,  the  farmer  might  lawfully 
put  the  sheaves  into  riders  immediately,  without  giving  notice 
of  or  waiting  for  the  tithing  in  that  stage  of  the  process,  and 
afterwards  draw  out  the  tenth  sheaf  in  the  manner  proved  in 
this  case,  without  first  taking  the  rider  down  altogether. 
Upon  this  point  the  learned  Judge  was  of  opinion,  that  this 
[263]  was  not  a  legal  mode  of  tithing  corn  at  common  law.  Corn, 
he  said,  was  regularly  titheable  in  the  sheaf,  and  the  tithe 
must  be  set  out  before  it  is  put  into  large  shocks  or  riders  ; 
though  mutual  convenience  may  have  introduced  a  very  gene- 
ral practice  in  the  north,  of  first  putting  the  sheaves  into 
riders.  But  where  such  a  course  of  husbandry  prevailed,  he 
doubted  whether  the  corn  could  be  fairly  tithed  except  by  the 
tenth  rider.  For  where  the  tenth  sheaf  is  set  out,  the  parson 
has  an  opportunity  of  comparing  it  with  the  other  nine 
sheaves;  but  if  the  sheaves  be  first  put  into  riders,  there  is 
no  mode  of  comparison  but  of  the  tenth  rider  with  the  other 
nine  riders  ;  for  the  riders  are  only  taken  to  pieces  when  the 
corn  is  ready  to  be  carried,  and  that  must  depend  on  the  wea- 
ther, or  on  the  judgment  of  the  farmer.  The  parson  in  that 
case  must  follow  the  teams  of  every  farmer  who  is  carrying  his 
corn,  and  perpetual  disputes  must  arise  in  the  choice  of  the 
sheaves,  the  two  uppermost  of  which,  or  the  thatching  sheaves, 
must  probably  be  worse  than  the  others,  as  there  seemed  to  be 
no  rule  for  determining  with  which  to  begin  to  count.  This 
opinion  was  delivered  without  reference  to  any  custom  in  the 
particular  parish :  and  therefore  the  learned  judge,  in  answer 
to  an  intimation  of  such  a  custom  by  the  plaintiff's  counsel, 
said,  that  if  they  had  any  evidence  to  offer  of  it,  he  would  hear 
it ;  though  he  added,  that  he  should  require  strong  evidence 
to  establish  such  a  custom.  But  the  plaintiff  not  being  pre- 
pared to  prove  more  than  that  the  defendant  had,  in  several 
instances  before  this,  taken  his  tithes  according  to  this  mode 
of  setting  them  out,  he  thought  that  this  evidence  would 

not 
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not  make  any  difference  in  the  case ;    and  the  plaintiff  was        1811. 

thereupon  nonsuited.  

*Park  and  Littlcdale  now  shewed  cau>c  against  a  rule  *"  ^j*™ 
which  had  been  obtained  in  the  last  term  for  setting  aside  Jowle. 
the  nonsuit.  They  said,  that  there  was  no  ground  for  sup-  *[  264  ] 
posing  that  there  existed  any  legal  evidence  of  a  custom  in 
this  parish  for  tithing  corn  in  the  manner  here  attempted  : 
though  they  admitted  that  this  was  the  usual  manner  of 
saving  corn,  according  to  good  husbandry,  in  the  northern 
counties,  especially  of  late  years,  in  order  to  preserve  it 
better  from  inclement  weather  till  it  was  convenient  to  house 
it.  Besides,  both  parties  agreed  at  the  trial,  that  it  was 
titheable  by  the  tenth  sh.eaf,  and  not  by  the  tenth  rider.  But 
the  lessee  of  the  tithes  insisted,  that  he  ought  to  have  an  op- 
portunity, when  the  tithe  is  set  out,  of  comparing  the  tenth 
sheaf  with  the  other  nine  sheaves,  which  he  could  not  do  by 
the  mode  of  tithing  adopted  in  this  instance,  that  of  taking 
the  tenth  sheaf  from  out  of  the  standing  rider,  without  first 
taking  it  to  pieces.  Neither  can  it  be  contended,  that  the 
parson  is  bound  to  follow  the  reapers,  and  be  prepared 
to  take  his  tenth  sheaf  immediately  after  the  corn  is  made 
up  into  sheaves,  and  before  they  are  put  into  riders.  The 
notice  too  of  setting  out  the  tithes  was  unreasonably  short 
before  the  corn  was  carried  off  the  ground  j  as  to  the  wheat, 
not  exceeding  two  hours  ;  as  to  the  oats,  only  half  an  hour; 
the  defendant  living  a  mile  and  a  half  off.  In  Halliwell  v. 
Trappes  («),  Chambre,  J.  said,  that  the  parson  had  a  right 
to  have  the  whole  ten  sheaves  pulled  down  out  of  the  shock 
or  rider,  in  order  to  examine  whether  his  tenth  sheaf  were 
fairly  taken,  by  comparing  it  with  the  others.  [Z*e  Blanc,  J. 
observed  upon  a  case  which  was  there  cited  as  decided  by 
him,  that  if  shock  were  not  printed  by  mistake  for  shcafy  and  r  2Qb  1 
sheaf  Tor  shock  in  the  report,  which  he  believed  was  the  case, 
the  opinion  there  said  to  have  been  expressed  by  him  was 
not  defensible  :  for  it  was  clear,  that  corn  was  titheable  of 
common  right  in  the  sheaf  and  not  in  the  shock.]  They 
also  referred  to  Franklin  v.  Gooch  (b)y  and  Tainant  v. 
Stubbing  (c). 

(a)  2  Taunt.  55.  (b)  3  Anstr.  682,  and  4  Gveill.  1441. 

fc)  3  Anstr.  640.  and  4  Gwill.  143». 

Cockell 
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Cockell,  Serjt,  Topping,and  Richardson, contra, contended 
that  this  mode  of  tithing  was  for  the  benefit  of  the  parson  as 
well  as  of  the  farmer.   Patting  the  sheaves  immediately  into 
riders  is  the  best  method  of  saving  the  corn,  and  is  on  that 
account  very  generally  practised  throughout  the  northern 
counties.  The  objection  made  was, that  the  parson  or  hislessee 
had  no  opportunity  in  this  way  of  comparing  the  tenth  with  the 
other  nine  sheaves :  but  not  only  might  he  have  done  this  when 
the  corn  was  cut  and  sheaved,  (of  which  he  had  notice,)  and 
before  the  sheaves  were  put  into  riders,  and  also  again  when 
notice  was  given  of  tithing  it,  preparatory  to  the  nine  parts 
being  housed ;  but  the  comparison  might  also  have  been  made 
after  the  tenth  sheaf  was  drawn  from  the  rider,  and  while  the 
other  nine  remained  together  in  it:  at  least  it  was  a  question 
which  ought  to  have  been  left  to  the  jury,  whether  the  compa- 
rison could  properly  havebeenmadein thatstate.  [LeBlanc^J. 
If  the  farmer  gave  the  parson  reasonable  notice  of  tithing  the 
corn  while  in  the  sheaf  in  the  first  instance,  there  would  be  no 
objection  to  his  afterwards  shocking  his  own  nine  parts  till  it 
was  convenient  to  house  it.]    There  was  nothing  to  prevent 
the  lessee  of  the  parson  from  attending  upon  the  notice  given 
on  the  21st  of  August  for  the  24th.    \Bayley,  J.    That  was 
not  a  notice  to  tithe,  but  only  to  begin  to  cut  the  corn  on  the 
24th,  if  the  weather  suited.     The  farmer  and  not  the  parson 
is  to  set  out  the  tithe.     The  notice  to  tithe  was  given  while 
the  sheaves  were  in  riders  ;    and  the  learned  Judge  gave  his 
opinion  against  the  mode  of  tithing  adopted  by  taking  the 
tenth  sheaf  out  of  the  rider,  without  any  opportunity  given 
to  the  parson's  lessee  of  comparing  it  with  the  ether  nine.] 
All  the  ten  sheaves  in  the  rider  are  visible  on  the  outside, 
and  the  witnesses  swore  that  one  of  them  was  taken  fairly 
and  indiscriminately  from  each  heap.     Tithing  by  the  rider 
would  certainly  be  bad,  because  the  residue  left  untithed 
would  be  so  much  the  larger:  so  that  unless  this  mode  of  tithing 
may  be  adopted,  the  benefit  of  shocking  the  corn  in  the  first 
instance  to  save  it  from  the  weather  must  be  lost  to  the  farmer, 
unless  he  incurs  the  additional  labour  and  expence  of  taking 
the  rider  to  pieces  when  it  is  tithed,  and  putting  it  together 
again  afterwards.     [Lord  Ellenborough,  C.J.     The  ground 
of  the  nonsuit  was,  that  in  the  mode  of  tithing  actually 
adopted  in  this  case,  the  parson  had  no  opportunity  of  com- 
paring 
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paring  his  tenth  sheaf  with  the  other  nine.]     He  had  the        1811. 
same  opportunity  of  making  the  comparison  as  the  farmer's 

•  •    i        i    •  ii  •  i  ■     i  &HALLCROSI 

servant  who  tithed  it,  and  who  sometimes  took  one  ot  the  co-       against 
vering  sheaves  in  turn.    \JLe  Blanc,  J.  The  question  is  whe-       Jowl«. 
ther  the  farmer  had  any  right  to  make  use  of  the  parson's 
sheaf  for  any  purpose  of  his  own.     It  might  as  well  be  said 
of  hay,  that  it  is  more  convenient  to  put  it  into  large  shocks 
and  tithe  it  from  thence,   because  it  is  thereby  better  pre- 
served:— but  has  the  farmer  a  right  to  do  so,  when  by  law  it 
is  titheable  in  grass  cocks?]     It  is  a  question  of  general  im- 
portance; for  if  this  mode  of  tithing  be  illegal,  it  will  affect      [  26? 
the  practice  of  good  husbandry  in  the  northern  counties. 

Lord  Ellen  borough,  C.  J.  I  have  no  doubt  that  the 
mode  of  setting  out  the  tithe  adopted  in  this  case  was  wrong. 
Corn  must  be  tithed  in  the  first  convenient  state  in  which 
the  tithe  can  be  collected  after  the  corn  is  cut,  which  is  in 
sheaves  :  and  if  the  farmer  adopt  any  mode  of  tithing  which 
excludes  or  abridges  the  due  means  of  the  parson's  compar- 
ing the  tenth  sheaf  with  the  other  nine,  it  is  bad.  Now 
when  the  sheaves  are  heaped  together  in  the  rider,  only  part 
of  each  sheaf  can  be  seen,  and  the  light  is  excluded  in  a  cer- 
tain degree  from  the  greater  part  of  the  heap,  so  as  to  abridge 
the  means  of  making  the  comparison  properly.  Then,  how- 
ever useful  the  two  covering  sheaves  may  be  to  protect  the 
rest,  and  however  more  convenient  that  use  of  them  may 
be  to  the  farmer,  what  right  has  he  to  make  such  a  conve- 
nience of  the  sheaves,  one  of  which  he  may  set  out  to  the 
parson.  There  must  at  the  time  of  tithing  be  a  due  sepa- 
ration of  the  tenth  sheaf  from  the  rest,  with  a  due  oppor- 
tunity to  the  parson  of  comparing  it  with  the  other  nine 
sheaves: but  of  this  he  was  deprived  by  the  mode  of  tithing 
adopted  in  this  case ;  and  therefore  it  is  vicious  in  its 
principle. 

Grose,  J.  In  order  to  sustain  the  action,  it  was  incum- 
bent on  the  plaintiff  to  shew  that  the  tithe  was  properly  set 
out; — but  how  does  that  appear?  It  is  a  settled  principle, 
that  the  parson  should  have  the  opportunity  of  seeing  that 
there  has  been  a  regular  division  of  the  corn  to  be  tithed, 
that  he  may  know  whether  the  tithe  has  been  properly  set  out : 
but  no  such  opportunity  was  afforded  to  him  by  the  mode  of  [  268  ] 
tithing  adopted  by  the  plaintiff. 

Le 
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Le  Blanc,  J.    The  common  Jaw  mode  of  tithing  corn 
must  be  the  same  in  the  north  as  in  the  south  of  England, 
though  probably  the  inconvenience  of  exposing  the  corn  in 
the  sheaf  to  the  hazard  of  the  weather  may  be  felt  more  in 
the  one  part  of  the  country  than  in  the  other.   The  only  ques- 
tion therefore  could  be,  whether  there  were  any  custom  in 
this  particular  parish  deviating  from  the  common  law  mode 
of  tithing:  but  no  such  custom  was  set  up,  nor  was  there  any 
evidence  offered  to  support  it.     Then  by  the  common  law 
there  can  be  no  doubt  that  the  corn,  after  it  has  been  cut  by 
the  sickle  and  put  into  sheaves,  must  be  tithed  in  the  sheaf: 
and  this  is  according  to  the  general  principle  of  tithing, 
which  takes  place  when  the  tenth  part  can  be  fairly  separated 
and  distinguished  from  the  other  nine.     As  in  the  intance 
of  grass  cut  for  hay :  it  cannot  be  tithed  in  the  swarth,  but 
after  it  has  been  tedded  and  divided  into  grass  cocks,  when 
the  tenth  part  may  be  properly  distinguished  from  the  rest, 
it  is  then  titheable ;  though  it  might  be  more  convenient  in 
many  instances,  to  put  it  first  into  hay  cocks :  but  that  can  only 
be  done  by  consent.     So  in  respect  of  corn,  after  it  has  been 
tied  together  in  sheaves,  then  is  the  proper  time  for  tithing  it, 
because  that  is  the  first  stage  in  the  process  of  saving  it,  when 
the  tenth  part  can  be  conveniently  separated  and  distin- 
guished from  the  other  nine.    Here  then  the  parson  ought  to 
have  had  his  tithe  set  out  while  the  corn  was  in  the  sheaf:  but 
after  it  iiad  been  so  set  out  a  convenient  time,  to  enable  the 
parson  upon  notice  to  compare  it  with  the  rest,  the  farmer, 
leaving  the  tenth  sheaf  for  the  parson  to  take,  might,  without 
objection,  put  his  own  nine  sheaves  into  large  shocks  or 
riders,  and  the  parson  might  put  his  own  tenth  sheaves  into 
shocks  to  preserve  them  from  the  weather:  but  here  the 
farmer  put  the  parson's  tenth  sheaf  into  the  same  shock  with 
his  own  nine,  which  he  had  no  right  to  do,  instead  of  leaving 
it  on  the  ground  and  shocking  only  his  own,  after  giving  the 
parson  reasonable  time  for  making  the  comparison  between 
them.     If,  after  due  notice,  the  tithe-owner  does  not  come  in 
convenient  time,  it  would  be  his  own  fault,  and  he  would 
lose  the  benefit  of  making  the  comparison. 

Bayley,  J.  I  agree  that  the  nonsuit  was  right.  There 
being  no  particular  custom  of  tithing  iu  this  parish,  re- 
course must  be  had  to  the  common  law  mode :  and  unless  the 

tithe 
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tithe  were  set  out  as  required  by  the  common  law,  this  action        JS1 1. 

is  not  maintainable.    The  general  rule  is,  that  tithe  shall  be       

set  out  as  early  as  it  can  conveniently  be  separated  from  the    """a'^w8' 
rest  of  the  subject  matter,  for  the  purpose  of  being  set  out;       Jowle. 
and  it  has  been  long  settled,  that  corn  must  be  tithed  in  the 
sheaf.     It  lies  in  the  sheaf  for  some  short  time  in  order  to 
give  it  light  and  air,  and  two  hours  might  be  a  fair  time,  if 
the  parson  had  due  notice  of  the  intention  to  tithe  at  the 
time,  to  give  him  an  opportunity  of  making  the  comparison : 
and  even  if  he  do  not  choose  to  come  till  after  that  time,  and 
when  the  sheaves  have  been  put  into  shocks  or  riders,  if  his 
tithe  have  been  before  set  out,  he  may  still  compare  it,  though 
not  so  completely,  with  the  other  nine  sheaves  in  the  shock. 
But  the  farmer  has  no  right  to  meddle  with  the  parson's 
sheaves  at  all  without  his  consent.     But  it  is  said,  that  the 
practice  of  shocking  the  whole  is  for  the  convenience  and 
benefit  of  the  tithe-owner,  especially  in  the  north,  where  the     [  270  j 
corn  is  more  exposed  to  rain.    It  cannot  however  be  decided 
by  any  consideration  of  convenience.     In  countries  where 
the  inconvenience  was  very  great,  it  would  probably  give 
rise  to  a  custom  to  warrant  the  practice ;  but  where  there  is 
no  legal  custom,  the  mode  of  tithing  must  be  according  to 
the  common  law.    But  the  course  which  has  been  pursued 
in  this  case  can  in  no  respect  be  proper.     For  notice  was  in 
the  first  instance  given  to  the  tithe-owner  by  the  farmer,  that 
he  would  some  time  or  other,  within  (as  it  appears  in  the  re- 
sult) three  weeks,  reap  his  corn  and  set  out  the  tithe.     The 
whole  of  the  sheaves  when  bound  were  immediately  set  up  in 
riders,  and  in  that  state  the  tenth  sheaf  was  drawn  from  each 
rider:  and  if  the  tithe  owner  had  happened  to  come  in  some 
instances  within  two  hours,  in  others  within  half  an  hour, 
after  the  tithe  was  so  set  out,  and  when  the  riders  were  taken 
to  pieces  for  the  purpose  of  being  carried,  he  would  have 
had  an  opportunity  of  seeing  whether  his  tithe  had  been  set 
out  tairly,  by  comparing  his  tenth  sheaves  with  the  rest:  but 
this  was  not  so  fair  a  mode  of  tithing  to  him  as  the  common 
law  mode,  which  he  had  a  right  to  insist  upon. 

Rule  discharged. 


The 
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Saturday,        The  King  againstT.  Harrjes,  Esq.  and  C.  Peters, Clerk. 

Jan.  25th.  r  *       " 

A  criminal  f~iLIFFORD  moved  for  leave  to  file  an  information 
information  \^j  against  two  justices  of  the  peace  for  the  county  of 
ed  for  against  Salop,  upon  a  charge  of  having  improperly  refused  an  ale 
[  271  ]  licence.  But  after  stating  that  the  refusal  was  in  September 
for  nkeoB-  *astj  l^e  C°urt  doubted  whether  this  application  Mere  made 
duct  in  the      in  time ;  this  being  the  second  term  after  the  fact  complained 

execution  of    0f#    Some  gentlemen  at  the  bar,  however,  as  amici  curia, 
their  offices  ,    ,         ,  «     *,  ,        ,  •  i 

in  the  second  suggested  that  the  same  point  had  been  under  the  considera- 

term  after  the  t ion  of  the  Court  a  few  years  ago,  when  the  objection  had 
mitted,  there  Deen  a^so  taken,  that  an  application  for  a  criminal  informa- 
heing  no  in-  tion  against  magistrates,  for  an  act  done  ex  officio,  ought  to 
sizes.  But^  ^e  made  within  the  first  term  next  after  the  supposed  of- 
see another  fence;  and  I  recollected  and  mentioned  to  the  Court,  that 
ofthcpraT  this  had  occurred  in  the  case  of  an  application  against  Mr. 
tice  in  Rex  v.  St.  Aubyn  and  other  magistrates,  for  improperly  refusing  a 
Marshall,  licence  to  the  keeper  of  the  hotel  at  Plymouth  dock,  where 
the  same  objection  was  started ;  but  the  Court  in  that  case 
finally  permitted  the  motion  to  be  made  by  the  present  Attor- 
ney-General, and  granted  a  rule  nisi  (a).  The  precise  time 
however  of  this  precedent  could  not  be  then  immediately  re- 
collected. The  Court  were  also  furnished  with  an  instance  of 

(a)  My  note  of  the  case  was  as  follows:  Rex\.  Morice,  St.  Aubyn, 
and  WUliams,  Clerk,  H.  46  Geo.  3.  B.  R.  Gibbs,  Solicitor-General,  and 
East,  moved  for  a  criminal  information  against  the  defendants,  justices 
of  the  peace  for  the  county  of  Devon,  for  improperly  refusing  to  license 
a  public-house  at  Dock.  But  it  appearing  that  the  licence  was  refused 
as  long  ago  as  September  last,  and  that  though  there  were  continual  ap- 
plications to  and  attendances  on  the  magistrates  in  respect  of  it  for 
some  time  afterwards,  yet  none  were  so  late  as  last  Michaelmas  Term ; 
Lord  EUenborough,  C.  J.  at  first  thought  that  the  application  was  too 
late,  as  not  being  made  within  the  first  term  next  after  the  imputed  of- 
fence. But  on  reference  to  a  case  within  the  recollection  of  the  Soli- 
citor-General, and  to  the  practice  which  had  been  generally  understood 
to  prevail,  and  was  now  recognized  by  the  officers  of  the  Crown-office 
in  court,  that  applications  of  this  kind  had  been  received  within  two 
terms,  the  affidavits  were  suffered  to  be  opened,  and  a  rule  nisi  was 
granted ;  which  came  on  to  be  beard  in  Easter  Term  ;  when  the  Court 
had  great  doubts  upon  the  merits  i  but  the  major  part  iuclining  against 
the  rule,  it  was  finally  discharged,  but  without  costs. 

a  cri- 
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a  criminal  information  moved  fur  within  the  second  term        1811. 

against  Sir  William  Yeo,  a  *  magistrate  of  Somersetshire,  in        

the  34th  year  of  the  king.  But  it  was  thought  that  the  prac-  ™ejJ^"c 
tice  had  been  subsequently  revised,  and  now  required  the  Harries 
motion  to  be  made  within  the  first  term ;  and  therefore  the  and  Anotncr« 
Court  said,  that  they  would  look  at  the  precedents,  and  gave  L  *•  *  J 
Clifford  leave  to  move  this  matter  again  on  Monday.  On  that 
day  Master  Forster  furnished  the  Court  with  a  precedent 
in  II.  41  Geo.  3.  where  a  criminal  information  had  been 
in  fact  refused  against  a  Mr.  Thomas  (a),  a  magistrate, 
after  one  term  had  intervened :  and  therefore  when  this  mo- 
tion was  renewed,  the  Court,  governed  by  this  last  prece- 
dent, which  was  then  supposed  to  be  in  point,  refused  to 
enter  into  the  inquiry.  But  a  doubt  afterwards  arising,  whe- 
ther the  refusal  of  the  information  in  that  instance  proceeded 
entirely  upon  the  point  of  time  as  to  the  term ;  and  the  Court 
having  in  the  mean  time  their  recollection  of  the  first-men- 
tioned proceeding  more  perfectly  recalled,  Lord  Ellenbo- 
rough,  C.  J.  on  Thursday,  the  31st  instant,  informed  Clifford, 
that  upon  an  accurate  review  and  consideration  of  the  pre- 
cedents and  practice,  he  was  now  in  time  to  move  for  the  in- 
formation within  the  second  term,  no  assizes  having  inter- 
vened. Clifford  said  that  he  would  send  again  for  the  papers, 
which  had  been  returned  into  the  country:  but  the  motion 
was  not  in  fact  renewed. 

(a)  Vide  S.  C.  in  Rex  v.  Marshall  and  Another,  post. 


Clark  against  Baker. 


[273] 

Thursday, 
Jan.  31st. 


THE  writ  was  sued  out  against  the  defendant,  and  an  The  defend- 
'  affidavit  to  hold  him  to  bail  made,  by  the  name  of  *nt  navin£ 
Thomas  Baker ;  but  the  declaration  was  afterwards  filed  held  to  bail 
against  him  by  the  name  of  Charles  Baker,  and  by  the  same  DY  a  wrong 
name  bail  was  put  in  for  him  and  perfected.     And  now  the  name  but  the 

bail  themselves  applied  by  Reader  for  a  rule  upon  the  plain-  plaintiff  hav- 
ing declared 
against  him, 

and  bail  having  been  put  in  and  perfected  for  him  by  his  right  name,  the  bail  cannot 

afterwards  object  to  the  irregularity,  upon  a  motion  to  enter  an  exoneretur  upon  the 

bail-piece. 

tiff 
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Clark 


on  the  bail-piece:  which  Taddy  opposed.  And  the  cases  of 
against  Delanoi/  v.  Cannon  (7/),  and  Dring  v.  Dickenson  (b),  were 
Baker.  referred  to ;  which  shew  that  when  the  writ  has  been  sued 
out  against  the  defendant  by  a  wrong  name,  and  he  has  not 
appeared,  but  the  plaintiff  has  filed  common  bail  for  him,  the 
plaintiff  cannot  declare  against  him  in  his  true  name,  as  the 
party  sued  by  such  other  name.  But  in  Hole  v.  Finch  (c), 
which  was  also  referred  to,  where  a  defendant,  sued  by  a 
wrong  name,  appeared  by  his  right  name  to  the  writ,  and 
then  the  plaintiff  declared  against  him  by  his  right  name,  the 
Court  refused  to  set  aside  the  proceedings  for  irregularity. 

Lord  Ellenborough,C.  J.  We  do  not  pronounce  what 
effect  the  putting  in  bail  for  the  defendant  in  his  right  name 
might  have  between  other  parties  and  upon  other  occasions:  it 
is  sufficient  to  say,  that  the  persons  now  applying  to  discharge 
the  bail-piece,  having  put  in  bail  for  the  defendant  by  the 
[  274  J  name  of  Charles,  have  concluded  themselves  from  objecting 
that  that  was  not  his  true  name. 

The  other  Judges  agreed  :  and  Baylet/,  J.  observed  that 
the  objection  ought  to  have  been  made  sooner,  that  is,  to  the 
affidavit  to  hold  to  bail ;  and  that  the  case  of  Hole  v.  Finch 
was  nearly  in  point. 

Rule  discharged. 

(«)  10  East,  328.  (ft)  1 1  East,  225.  (c)  2  IF  Us.  393. 
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Routh  against  Thompson.  Friday, 

Feb.  1st. 

THIS  was  an  action  of  assumpsit,  commenced  by  the  After  an  order 
plaintiff  on  the  21st  of  June  1810,  upon  a  policy  of  ™"k  by  th(- 
insurance  effected  by  him  in  his  firm  of  P.  and  //.  Le  cilonthesd, 

Mesurier  and  Co.,  and  subscribed  by  the  defendant  for  300/.  and  pitted 
■        .^  i       n    »t  »         1on_  .         .  .        „       .  on  the  5th  ot 

upon  the   12th  of  November   Ib07,   upon   the  ship  Knud  September, 

Terkelson,  valued  at  3500/.,  and  on  freight  not  valued,  at  1807> to  de: 
and  from  Lisbon  to  London.     The  interest  was  averred  to  into'port  aHS 
be  in  his  majesty,  and  the  loss  stated  to  be  by  perils  of  the       [  275  ] 
sea.     The  defendant  pleaded  the  general  issue  ;    and  at  the  Danish  yet- 
trial  before  Lord  Ellenborough,  C.  J.,  at  the  sittings  after  armed  ship  of 
last  Trinity  Term,  at  Guildhall,  a  verdict  was  found  for  the  his  majesty 
plaintiff  for  238/.  1  Is.  0d.,  subject  to  the  opinion  of  the  Court  b0„t  '0q  the 
on  the  following  case  :  loth,  and  car- 

On  the  2d  of  September  1807,  an  order  was  made  by  his  ^n^vS 
majesty  in  council  for  the  detention  of  Danish  vessels :    by  sel;  andwith- 
which  it  was,  amongst  other  things,  ordered,  that  a  general  outmstituting 
embargo  be  made  of  all  Danish  vessels,  with  the  persons  and  ing  in  the  ad- 
effects  on  board,  then  within  or  which  should  thereafter  come  ™iralty  court 
«,  n  „,.  .         ....  .   there,  though 

into  any  of  the  ports,  &c.  or  his  majesty  s  dominions  ;   and  Portugal  was 

that  the  commanders  of  his  majesty's  ships  of  war  and  priva-  an  a%  w.»lh 
teers  should  detain  and  bring  into  port  all  Danish  vessels ;  tak-  the  war,  sold 
ing  care  to  preserve  their  cargoes,  so  that  no  damage  or  em-  her  cargo  to 
bezzlement  should   be  sustained.    And  instructions  were  pensYofre* 

pairs,  and 
took  in  a  loading  on  freight  for  London,  with  which  she  sailed  on  the  3d  of  No- 
vember, on  which  day  hostilities  were  declared  against  Denmark  by  another  order 
of  council :  and  on  the  12th  of  November  an  insurance  was  made  by  order  of  the 
prize-agent  appointed  by  the  captors,  in  consequence  of  a  letter  written  by  him 
in  October,  before  the  declaration  of  hostilities  ;  directing  the  plaintiff  to  insure 
"for  my  account  the  Danish  vessel  Knud  Terkclson,  which  has  been  detained  by 
"  his  Majesty's  armed  ship  Duchess  of  Bedford,  and  for  which  I  am  authorized  to  act  as 
"  agent;"  and  concluding  with  expressing  the  agent's  confidence  that  the  plaintiff  would 
do  the  best  for  the  interest  of  the  concerned :  and  after  such  insurance  was  effected,  the 
king  by  another  order  of  council,  reciting  the  circumstances,  adopted  the  insurance. 
Held  that  his  Majesty,  having  a  lawful  possession  of  the  captured  vessel  through  the  act 
of  his  officers  and  servants,  whose  possession  was  legalized  by  the  previous  order  to 
detain  Danish  vessels,  whether  known  to  them  or  not  at  the  time  of  the  capture,  had  an 
insurable  interest  therein  •,  and  that  it  was  competent  for  him  to  adopt  the  insurance 
made  by  order  of  the  agent  appointed  by  the  captors,  whose  letter  of  instructions  to 
insure/or  his  account  was  sent  in  his  general  character  of  agent  for  the  capturing  ship, 
and  permitted  by  the  terms  of  it  an  insurance  to  be  effected  for  the  benefit  of  any  who 
might  ultimately  appear  to  be  interested  ;  and  none  other  but  his  Majesty  having  an  in- 
terest in  the  vessel  seized  before  the  declaration  of  hostilities  and  order  for  reprisals. 

issued 
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181.1.  issued  accordingly  to  the  commanders  of  his  majesty's  ships 
of  war  and  privateers.  This  order  of  council  was  inserted 
in  the  Gazette  of  the  1st  to  the  5th  of  September,  1807.  On 
Thompson,  the  10th  of  the  same  September,  the  commander  and  crew  of 
his  majesty's  hired  armed  ship  the  Duchess  of  Bedford  took 
and  detained,  off  the  coast  of  Lisbon,  the  Knud  Terkelson, 
a  Danish  vessel,  laden  with  salt,  the  property  of  Danish 
subjects,  and  sent  her  into  Lisbon,  where  the  vessel  being 
found  so  leaky  that  she  could  not  proceed  to  E n gland  without 
repair,  was  repaired  accordingly,  and  the  salt  was  sold  for 
the  purpose  of  defraying  the  expence  of  such  repairs  :  but  no 
proceedings  were  instituted  in  any  court  of  admiralty:  there 
being  at  that  time  a  Portuguese  court  of  admiralty  exercising 
the  ordinary  jurisdiction  of  a  court  of  admiralty,  and  England 
and  Portugal  being  allies  in  the  war.  The  vessel  being  re- 
T  276  1  paired,  and  there  being  at  that  time  a  considerable  demand  at 
Lisbon  for  tonnage  to  convey  British  property  to  England, 
the  captors  took  on  board  of  her  a  cargo  of  wines  and  other 
merchandise  to  be  carried  to  London  on  freight;  which  would 
have  amounted,  in  the  event  of  her  arrival  at  London,  to 
1263/.  Is.  3d.  On  the  3d  of  November  1807,  a  general  order 
by  his  majesty  in  council  for  reprisals  against  Denmark  was 
published;  ordering  general  reprisals  to  be  granted  against 
the  ships,  goods,  and  subjects  of  the  king  of  Denmark  ;  except 
any  vessels  to  which  his  majesty's  licence  had  been  granted,  or 
which  had  been  directed  to  be  released  from  the  embargo,  and 
had  not  since  arrived  at  any  foreign  ports :  so  that  as  well  his 
x  majesty's  fleets  and  ships,  as  also  other  vessels  commissioned 
by  letters  of  marque  or  general  reprisals  or  otherwise  by  the 
fiords  commissioners  of  the  admiralty,  should  and  might  law- 
fully seize  all  ships,  vessels,  and  goods  belonging  to  the  king 
of  Denmark  and  his  subjects,  &c.  and  bring  the  same  to 
judgment  in  any  of  the  courts  of  admiralty  within  his  majesty's 
dominions.  On  the  3d  of  November  1807,  the  Knud  Terkelson, 
with  her  cargo  of  wines,  &c.  sailed  with  couvoy  from  Lisbon 
on  the  voyage  insured,  and  in  December  following  arrived 
at  Portsmouth;  but  in  going  from  thence  to  the  Downs 
was  driven  by  stress  of  weather  to  the  coast  of  France, 
where  she  was  lost  by  the  perils  of  the  sea.  On  the  28th 
of  October  1807,  Mr.  Sampson,  being  appointed  agent  by 
the  said  captors,  sent  to  the  plaintiff  the  following  order  for 

insurance : 
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insurance : — "  London,  28th  October  1807.   Gentlemen,  Mr.        181 1. 
"  John  Leigh,  of  this  city,  having  recommended  me  in  case 
"  of  being  willing  to  make  any  insurance  on  shipping  to  your        against 
"  house,  I  have  to  request  the  favour  of  your  insuring^/or  my     Thompson. 
li  account  the  Danish  vessel  named  the  Kntid  Terkelson,  which      [  277  ] 
"  has  been  detained  by  his  majesty's  armedship  Duchess  of  Bed- 
11  ford,  and  for  which  /  am  authorized  to  act  as  agent.    The 
"  Knud  Terkelson  is  350  tons'  burthen,  &c.  and  valued  in 
"  35001.  which  sum  1  beg  you  will  insure,  as  also  the  freight 
"  she  may  make  as  interest  may  appear  by  her  bills  of  lading 
tl  hereafter.    The  ship  is  not  armed,  and  will  go  from  hence 
"  to  London  with  or  without  convoy :  you  will  therefore  go- 
"  vern  yourselves  accordingly.     She  is  to  sail  in  the  course 
"  of  a  few  days  hence,  and  I  wish  her  to  be  insured  against 
"  all  risks.     I  have  no  doubt,  from  the  recommendation  of 
"  Mr.  Leigh,  that  you  will  do  the  best  for  the  interest  of  the 
"  concerned.  (Signed)  J.  J.  Sampson." 

The  plaintiff  on  the  receipt  of  this  letter  on  the  12th  of  No- 
vember 1807,  procured  the  policy  in  question  to  be  under-writ- 
ten by  the  defendant,  at  and  from  Lisbon  to  London,  at  a  pre- 
mium of  12  guineas  per  cent.,  to  return5/.  percent,  for  convoy. 
The  insurance  was  declared  to  be  3500/.  on  the  ship  Knud  Ter- 
kelson valued  at  3500/.,  and  on  freight ;  but  the  freight  was  not 
valued  in  the  policy.  None  of  theofficers  or  ere  wof  the  Duchess 
of  Bedford  are  owners  of  that  vessel:  neither  is  his  majesty 
the  owner  thereof,  otherwise  than  as  having  hired  the  same 
as  an  armed  ship,  to  be  employed  as  such  for  a  limited  period 
in  his  majesty's  service.  On  the  20th  of  June,  1810  the  follow- 
ing order  was  made  by  his  majesty  in  council.  Whereas  by 
his  majesty's  order  in  council  of  the  2d  of  September  1807  it 
was  ordered,  that  the  commanders  of  his  majesty's  ships  of  war 
and  privateers  should  detain  and  bring  into  court  all  ships  and 
vessels  belonging  to  the  subjects  of  the  king  of  Denmark,  or 
bearing  the  flag  of  the  king  of  Denmark,  but  that  the  utmost 
care  should  be  taken  for  the  preservation  of  the  cargoes  on 
board,  &c.  And  whereas  it  has  been  represented  unto  his  ma-  [  278  ] 
jesty,  that  on  the  10th  of  September  1807,  his  majesty's  armed 
brig  Duchess  of  Bedford,  under  the  command  of  Capt.  R.  Mit- 
ford,took  and  detained  off  the  coast  of  Lisbon  a  Danish  ship 
called  the  Knud  Terkelson,  laden  with  a  cargo  of  salt,  the 
property  of  the  king  of  Denmark  ;  and  that  the  ship  being  so 

leaky 
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1811.       leaky  that  she  could  not  proceed  to  England  without  repair, 

she  was  sent  into  Lisbon,  where  she  received  considerable  re- 

a°™  pairs,  and  her  cargo  of  salt  was  sold  to  defray  the  expences 
Thompson,  of  such  repairs:  and  upon  the  completion  thereof  the  said 
ship  Knud  Terkelson,  having  on  board  a  cargo  of  wines,  &c. 
to  be  brought  to  London  on  freight,  sailed  upon  the  voyage 
to  London  but  was  driven  by  stress  of  weather  upon  the  coast 
of  drawee  in  December  1807,  and  totally  lost :  and  it  hath 
been  further  represented  to  his  majesty  that  the  said  Capt. 
Mitford  did  on  the  12th  day  of  November  1807,  cause  an  as- 
surance to  be  effected  by  Messrs.  P.  and  H.  Le  Mesurier  of 
London, merchants,  (i.e.  the  plaintiff.)  for  3500/.  on  the  said 
ship  and  her  freight:  and  whereas  it  is  judged  expedient  that 
his  majesty  should  adopt  and  approve  of  the  said  insurance,  and 
authorize,  as  far  as  in  law  he  may,  the  recover!/  thereof;  his 
majesty  doth  therefore,  by  and  with  the  advice  of  his  privy 
council,  hereby  adopt  and  doth  approve  of  the  said  insurance  ; 
and  doth  hereby  permit  and  authorize  the  said  Messrs.  P.  and 
H.  Le  Mesurier  and  Co.  to  sue  for  and  recover  payment  of 
the  sums  thereby  insured^/br  his  majesty'' s  benefit,  and  to  make 
the  necessary  averments  in  any  proceedings  at  law  for  ob- 
taining a  legal  determination  upon  the  rights  of  the  agents 
effecting  the  said  insurance  to  recover  and  enforce  payment 
thereof/or  the  benefit  and  on  behalf  of  his  majesty,  but  sub- 
ject to  the  condition  that  Messrs.  P.  and  //.  Le  Mesurier 
£  279  ]  shall  hold  whatever  sum  of  money  they  may  recover,  after  pay- 
ment of  all  expences  incurred  in  the  recovery  thereof,  at  the 
disposal  of  his  majesty,  whereof  all  persons  concerned  are 
to  take  notice  and  govern  themselves  accordingly. 

(Signed)  TV.  Faukener. 

The  defendant  has  paid  the  premium  into  Court ;  and  no 
proceedings  were  ever  had  in  the  Admiralty  Court  or  else- 
where against  the  said  ship  Knud  Terkelson,  for  the  purpose 
of  condemning  her  as  a  droit  of  admiralty  to  his  majesty. 
The  question  was  whether  the  plaintiff  were  entitled  to  re- 
cover? If  he  were,  the  verdict  was  to  stand :  if  not,  then  a 
nonsuit  was  to  be  entered.  But  the  special  case  might  be 
turned  into  a  special  verdict,  if  the  Court  thought  fit. 

Richardson,  for  the  plaintiff,  made  two  questions :  1st,  Whe- 
ther the  king  had  an  insurable  interest  ?  2dly, Whether  this  in- 
surance can  enure  to  his  majesty's  benefit  ?  In  affirmance  of 
1  the 
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the  former,  he  relied  on  Lucena  v.  Craufurd  (a),  Routh  v.        1811. 

Thompson  (/>),  and  Stirling  v.  Vaugkan  (c).     In  the  first  of        

these  cases,  the  plaintiff  finally  recovered  on  the  king's  inter-  a*aintt 
est,  though  the  vessels  were  not  only  detained  and  insured,  Thommow. 
hut  most  of  them  were  also  lost  before  the  order  for  reprisals 
issued;  whereas  here  the  insurance  was  not  effected  till  after 
the  order  of  reprisals  against  Denmark.  This  cnse  therefore 
is  so  much  the  stronger  in  support  of  the  king's  interest  in  the 
captured  vessel.  The  capture  and  detention  gave  the  king 
a  legal  possession,  which  it  was  competent  to  him  to  insure  : 
and  if  he  were  legally  possessed,  he  had  a  right  to  employ  the 
ship  for  freight,  and  the  freight  would  be  due  to  him.  [Lord  [  2S0  ] 
Ellenborough,  C.  J.  said  that  there  was  no  doubt  either  here 
or  elsewhere  but  that  the  king  could  insure  on  the  ground  of 
his  having  a  legal  possession  of  a  vessel  taken  from  an  enemy.  J 
Then,  2dly,  this  insurance  may  enure  for  the  benefit  of  the 
crown.  The  rule,  quod  omnis  ratihabitio  retro  trahitur,  et 
mandato  priori  aequiparatur,  laid  down  by  Lord  Co/re,  and 
applied  to  the  subject  of  insurance  by  Buller,  J.  in  Wolff  v. 
llorncastle  (d),  and  by  Lord  Ellenborough,  C.  J.  in  Stirling 
v.  Vaughan  (e),  goes  the  whole  length  of  this  case.  The 
captures  were  made  under  the  authority  of  the  crown,  and 
the  crown  had  an  interest  either  general  or  particular  in  the 
preservation  of  the  captured  property.  Then  the  persons 
employed  to  make  the  capture  had  an  incidental  power  to  do 
such  acts  as  were  lawful  and  proper  to  be  done  for  the  pre- 
servation of  the  property,  and  which  tended  to  the  king's  be- 
nefit, such  as  to  insure  it;  and  though  the  king  might  after- 
wards renounce  the  act ;  yet  if  he  did  not,  it  enures  for  his 
benefit.  In  Lucena  v.  Craufurd  (f),  the  letter  of  Mr.  Rose 
of  the  treasury,  signifying  the  king's  assent  to  the  insurances, 
was  written  after  most  of  them  had  been  effected;  and  yet 
no  distinction  was  taken  between  the  cases  in  that  respect. 
It  may  be  said  here  that  the  order  for  insurance  sent  by 
Sampson,  being  stated  to  be  "for  my  account"  excludes 
any  contemplation  of  the  king's  interest :  but  he  could  not 
mean  by  that  expression  his  own  benefit,  individually ;  be- 

(<*)  2  New  Rep.  269—329.  and  Park,  360,  2. 

(fi)  11  East,  428.  (c)  lb.  619. 

(</)  1  Bos.  $  PuU.  323.  (e)  Vide  11  East,  620,  3. 

(/)  Vide  i*.  625. 
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1811.       cause  he  afterwards  adds,  that  he  was  authorized  to  act  "  as 

"  agent  for  the  Danish  ships  detained  by  his  Majesty's  armed 

<SS       "  8hiP  the  Duchess  of  Bedford^     "  On  my  account"  there- 

Thompson.     fore  meant  no  more  than  *  that  he  was  to  be  answerable  for 

*[  281  ]     the  premiums.     Then  if  any  adoption  of  the  insurance  were 

capable  of  being  made  in  this  case  by  the  crown,  it  cannot 

be  denied  that  it  has  been  done. 

Carr,  contra,  contended,  first,  that  the  insurance  was  not 
effected  in  the  first  instance  on  account  of  the  king,  but  of  the 
captors;  and  that  the  king  could  not,  by  any  subsequent  adop- 
tion, make  an  insurance  enure  to  the  benefit  of  the  crown 
which  was  really  made  for  the  benefit  of  others:  though  he 
admitted  that  if  it  had  been  essentially  made  on  account  of  the 
crown,  but  without  any  previous  authority,  the  king  might 
afterwards  adopt  it.     He  relied  on  Routh  v.  Thompson  (a). 
[But  Lord  Ellenborough,C.  J .  observed  that  it  was  expressly- 
stated  as  a  fact  in  that  case,  that  the  insurance  was  made  on 
account  of  the  captors.~]  To  which  he  answered  that  the  circum- 
stances of  the  two  cases  were  essentially  the  same,  with  the 
addition  of  the  subsequent  adoption  of  the  insurance  by  the 
crown  in  the  order  of  council  proved  in  this  case.  [And  in 
answer  to  another  observation  of  his  Lordship,  that  some  of 
the  policies  in  Lucena  v.  Craufurd  were  effected  before  Mr. 
Rose's  letter  from  the  treasury,  adopting  the  insurance;]  he 
endeavoured  to  distinguish  the  cases,  by  saying  that  the  Dutch 
commissioners  there  were  the  appointed  agents  of  the  crown. 
[But  it  was  again  observed  that  the  commissioners  had  no  ex- 
press authority  to  insure;  and  in  fact  their'first  application  to 
the  treasury  to  authorize  the  insurance  had  been  rejected :  and 
in  Stirling  v.  Vaughan  there  was  no  subsequent  adoption  by 
the  crown  to  do  away  the  effect  of  the  fact  found  in  the  case.] 
[  282  ]      Still,  he  argued,  that  it  was  a  question  for  thejury  on  whose  ac- 
count the  insurance  was  made.     That  in  the  last  trial  of  Crau- 
furd v.  Lucena^  Lord  EUenborough  had  directed  thejury,  that 
if  any  of  the  king's  subjects  effect  an  insurance  on  account  of 
and  for  the  benefit  of  the  king,  his  majesty  may  adopt  it;  the 
propriety  of  which  direction  was  recognized  by  the  House  of 
Lords:  and  he  insisted  that  in  this  case  the  same  question 
should  have  been  submitted  to  the  jury,  and  that  the  evidence 

(a)  1 1  East,  428. 

stated 
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stated  shewed  that  it  was  not  effected  for  the  crown,  but  for        181 1. 

the  separate  interest  of  the  captors;  and  therefore  could  not        

be  adopted  by  the  crown.  [Lord  Ellenborough,  C.  J.     For       *  ™™, 
what  reason  then  was  a  special  case  reserved,  in  which  it  is     Tuommos. 
referred  to  us  to  draw  the  conclusion,  whether  upon  the  evi- 
dence this  insurance  could  enure  to  the  benefit  of  the  crown. 
The  general  facts  were  agreed  to  be  stated  here,  leaving  it  to 
the  Court  to  draw  that  conclusion,  if  it  might  be  drawn.     In 
the  former  case,  the  conclusion  of  fact  was  drawn,  that  the  in- 
surance was  made  on  account  of  the  captors.     But  where  it  is 
a  mixed  matter  of  construction,  it  is  more  proper  for  the  di- 
rection of  the  Court  to  the  jury.     The  party  directing  the  in- 
surance was  appointed  agent  for  (he  captors,  which  captors 
were  themselves  in  one  sense  the  agents  of  the  crown,  and 
therefore  it  brings  it  to  the  same  question.  Then  by  the  terms 
of  the  letter  of  instruction  for  making  insurance,  the  agent's 
correspondents  were  to  "do  the  best  for  the  interest  of  the 
concerned."     The  agent  at  the  time  did  not  know  to  whose  be- 
nefit the  prize  would  accrue,  nor  was  it  necessary  that  he  should 
know  the  very  persons  interested;  therefore  he  wrote  for  the 
insurance  to  be  made  for  the  benefit  of  those  concerned  :  then, 
if  it  turn  out  that  the  interest  to  be  insured  was  the  interest      [~  283  "I 
of  the  crown,  why  may  not  the  crown  adopt  it  ?     And  admit- 
ting that  a  prize-agent  has  no  authority  without  such  adop- 
tion to  bind  the  crown  by  making  insurance  ;  yet  if  he  do  an 
act  for  the  benefit  of  the  crown,  the  crown  may  adopt  it. 
Bayley,  J.   In  Stirling  v.  Vaughan  the  captors  had  an  insur- 
able interest ;  whereas  here  nobody  but  the  king  had  an  in- 
surable interest.]     He  then  admitted  that  if  he  could  not 
distinguish  this  case  from  Cranfurd  v.  Lucena,  and  Stirling 
v.  Vaughan,  the  defendant  could  not  succeed.     But  he  ob- 
served further,  as  to  Craufurd  v.  Lucena,that  the  Dutch  ships 
were  seized  and  detained  under  a  previous  order  from  the 
crown  to  bring  them  in:  whereas  here  the  Danish  ship  was  cap-  . 
tured  de  bene  esse,  as  it  may  be  said,  upon  speculation ;  and 
not  in  consequence  of  any  order  from  the  crown  known  at 
the  time.     In  that  case  too  all  that  were  brought  in  were 
condemned,  though  some  were  lost  before,  and  the  condemn- 
ation would  refer  back  to  the  capture  :  but  here  there  was  no 
condemnation  ;  which  there  might  have  been  though  the  ship 
were  lost:  it  might  have  turned  out  that  the  supposed  prize 

Q2  wa« 
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1811.        was  a  Danish  ship  under  the  protection  of  a  British  licence  ; 

or  there  might  have  been  meritorious  circumstances  attending 

against  ner  *0  induce  a  restoration  by  the  crown.  [Lord  Ellenbo- 
Thompsokt.  rough,  C.J.  We  can  presume  nothing  upon  the  subject:  we 
only  look  to  see  whether  the  ship  were  lawfully  possessed  by 
the  captors.  Bai/lei/^J.  The  more  improperly  the  capture 
was  made  by  those  in  command  of  the  king's  ship,  the  more 
necessary  it  was  that  the  interest  being  in  the  king,  the  insur- 
ance should  be  adopted  by  his  majesty,  to  enable  him  the  bet- 
ter, in  case  of  a  loss,  to  indemnify  the  captured.]  He  then 
[  284  ]  referred  to  the  case  of  the  Flad  Oyen  (a),  to  shew  that  con- 
demnation is  necessary  to  transfer  the  property  in  a  prize  : 
but  the  Court  thought  that  immaterial,  upon  a  question,  whe- 
ther the  crown  having  through  its  agents,  the  captors,  a  law- 
ful possession,  might  not  insure;  though  he  argued  that  the 
ship  was  not  in  possession  of  the  crown,  but  of  those  who 
had  taken  her  upon  speculation,  without  the  authority  of  the 
crown. 

Lord  Ellenborough,  C.  J.  The  points  made  for  our 
consideration  are,  first,  whether  the  king  had  an  insurable 
interest,  supposing  he  had  been  apprized  of  his  right  at  the 
time  when  this  insurance  was  made,  and  had  determined 
to  insure  it ;  and  next,  whether  he  could  adopt  it  after  it  was 
made.  The  facts  are,  that  after  a  proclamation  by  the  king 
in  council  for  the  detention  of  Danish  vessels,  an  armed 
ship  in  his  majesty's  service  took  possession  of  the  Danish 
ship  in  question.  Was  it  taken  on  behalf  of  the  king?  It 
was  taken  by  his  servants  in  an  armed  brig  engaged  in  his 
service ;  and  if  not  taken  piratically,  must  have  been  taken 
for  him.  The  king,  therefore,  had  possession  of  the  Danish 
vessel:  foras between  his  majesty  and  those  who  were  acting  on 
his  behalf  and  under  his  authority,  and  who  were  accountable 
to  him  if  they  damaged  or  embezzled  the  property,  their  pos- 
session was  for  this  purpose  his  possession.  Then  had  the 
king  a  lawful  possession  ?  Was  it  ever  made  a  question  in 
a  court  of  law,  whether  the  king  were  a  wrongdoer  in  seiz- 
ing the  vessels  of  a  foreign  nation  ?  If  then  his  majesty 
had  a  lawful  possession,  may  he  not  insure  the  property 
against  loss  ?   He  was  legally  competent  to  do  so,  though  not 

(a>  1  Rot.  Adm.  Rep.  139. 

in 
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in  the  practice  of  insuring  his  own  ships  of  war.  But  it  may  1811. 
he  said  that  he  knew  nothing  at  the  time  of  the  insurance. 
It  was  effected  however  by  the  order  of  *his  officers,  whose  against 
duty  it  was  to  take  care  of  the  property,  and  who  were  respon-  Thompson. 
sible  to  him  for  it.  Then  may  he  not  adopt  the  act  ?  The  in-  *[  285  J 
surance  is  not  indeed  made  in  terms  in  his  majesty's  name  ; 
but  it  was  made  by  the  direction  of  Sampson,  who  had  been 
appointed  agent  by  the  captors  for  the  prize:  but  the  captors 
had  no  interest  of  their  own  in  it,  and  therefore  for  their  own 
benefit  they  were  not  competent  to  appoint  an  agent:  they 
must  therefore  be  taken  to  have  appointed  him  as  agent  on  the 
part  of  the  crown,  whose  servants  and  agents  they  were. 
ThenSampson  writes  the letterauthorizing  the  insurance  to  be 
made,  and  therein  he  desires  insurance  to  be  made  "  for  my 
account."  That  certainly  was  not  intended  as  a  direction  to 
insure  his  own  individual  interest,  but  merely  that  credit  was 
to  be  given  to  him  for  the  premiums:  and  he  proceeds  to  state 
that  the  insurance  is  to  be  made  of  the  Danish  vessel  Knud 
Terkelson,  "  which  had  been  detained  by  his  majesty's  armed 
ship  Duchess  of  Bedford,  and  for  which  he  was  authorized  to 
act  as  agent."  There  was  no  communication  of  the  names  of 
the  particular  persons  for  whose  benefit  the  insurance  was  to 
be  made  :  nor  was  it  necessary  that  the  agent  should  then 
know  who  they  were:  but  it  was  to  be  effected  in  the  name 
of  the  agent  for  the  benefit  of  those  who  should  be  concerned 
in  interest:  and  the  underwriters  bound  themselves  to  in- 
demnify those  who  should  appear  to  be  interested  in  the  prize 
in  case  of  loss;  it  must  therefore  euure  for  the  benefit  of  the 
crown,  which  alone  had  any  interest  in  the  captured  vessel. 
The  crown  then  having  an  insurable  right  afterwards 
adopted  this  act  of  its  servants  and  agents.  And  if  the  policy 
were  made  for  the  benefit  of  those  concerned,  and  the  crown 
were  concerned  in  interest,  there  can  be  no  doubt  that  it  may  r  ggg  -| 
adopt  the  act,  and  it  has  adopted  it.  The  case  of  Craufurd  v. 
Lucena  is  full  in  point  to  this ;  the  Dutch  commissioners  were 
strangers  to  the  property  before  it  came  within  the  ports  of 
this  kingdom,  though  connected  with  it  in  trust  when  it  was 
brought  there  :  but  the  crown  afterwards  adopted  the  insur- 
ances effected  by  their  directions ;  and  the  House  of  Lords 
held  that  to  be  a  valid  adoption,  as  well  in  respect  of  the  ships 
taken  before  as  afterwards.   Here  then  there  was  an  adoption 

by 
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1811.        by  the  crown  of  the  act  by  which  the  property  was  acquired  ; 

and  there  was  also  an  adoption  of  the  insurance  made  after- 

against  wards  to  protect  it.  By  the  adoption  of  the  act  of  taking  pos- 
Thompson.  session,  there  was  an  insurable  interest  in  the  king ;  and  the 
adoption  of  the  insurance  gave  him  also  an  interest  in  the  po- 
licy. The  facts  therefore  being  expressly  stated  from  whence 
this  conclusion  may  be  drawn,  and  which  it  was  left  to  us,  by 
the  statement  of  the  case,  to  draw,  there  is  no  occasion  to 
send  the  question  again  to  a  jury. 

Grose,  J.  Considering  the  principles  upon  which  the 
case  has  been  argued,  and  the  cases  which  have  been  before 
decided  upon  those  principles,  I  am  clearly  of  opinion,  with- 
out going  over  the  same  grounds  again,  that  the  plaintiff  is 
entitled  to  recover  on  the  averment  of  interest  in  his  majesty. 

Le  Blanc,  J.  The  Danish  vessel,  which  is  the  subject 
of  this  insurance,  was  taken  possession  of  by  the  officers  and 
crew  of  an  armed  ship  in  the  service  of  government,  under  an 
order  of  council,  shortly  after  the  order  issued ;  and  while 
the  vessel  continued  in  their  possession  an  order  was  sent  by 
them  to  the  plaintiff  to  make  insurance  on  her;  and  the  argu- 
fy 287  J  rnent  has  turned  chiefly  upon  the  terms  of  the  letter  directing 
that  insurance  to  be  made.  It  has  been  contended  that  it  was 
an  order  to  insure  on  behalf  of  the  officers  and  crew  of  the 
armed  ship:  but  upon  attending  to  the  terms  of  the  letter,  it 
is  not  so  confined.  The  direction  in  the  first  place  to  insure 
u  on  my  account"  was  neither  meant  by  the  writer,  nor  un- 
derstood by  his  correspondents,  as  an  order  to  insure  his  in- 
dividual interest  as  agent;  nor  does  he  order  the  insurance 
to  be  made  on  behalf  of  the  captors ;  but  it  is  to  be  made  on 
his  account,  in  the  character,  as  he  afterwards  describes  him- 
self, of  agent  for  the.  Danish  vessel  Knud  Terkelson,  de- 
tained by  his  majesty's  armed  ship  Duchess  of  Bedford:  and 
he  concludes  by  saying  that  he  has  no  doubt  that  the  best 
will  be  done  for  the  interest  of  the  concerned.  It  is  ar- 
gued however  that  this  is  not  distinguished  from  the  former 
case  of  Routh  v.  Thompson,  where  the  insurance  was  ex- 
pressly stated  to  be  made  on  account  of  the  captors :  but  here 
the  order  is  in  more  general  terms  :  for  it  is  to  insure  on  ac- 
count of  the  agent.  Sampson  contracts  as  agent,  and  the  in- 
surance in  ordered  to  be  made  for  him  in  that  character :  it 
would  therefore  enure  for  the  benefit  of  the  party  or  parties 

for 
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for  whom  it  should  turn  out  that  he  was  agent.     Then  the        1811. 

question  will  be  whether  the  party  in  whom  the  interest  ap-        

pears  to  have  been  may  not  adopt  the  act  of  the  agent,  and  agalnlt 
whether  the  subsequent  ratification  shall  not  be  referred  to  the  Thommow. 
prior  order?  That  is  decided  by  the  authorities.  Here  then 
the  crown  has  adopted  the  insurance.  And  that  brings  it  to 
the  second  question,  whether  the  crown  had  an  insurable  inter- 
est? The  Danish  ship,  it  is  said,  was  stopped,  not  under  the 
authority  of  the  crown,  but  upon  speculation,  that  such  an 
order  might  be  issued  ;  and  that  it  was  not  probably  known  to 
the  captors  at  the  time  that  such  an  order  had  issued.  So  [  288  J 
it  may  be  said  that  the  insurance  was  upon  speculation  that 
the  captors  might  ultimately  receive  a  benefit  from  it  by  the 
favour  of  the  crown  :  but  if  there  existed,  at  the  time,  an  au- 
thority to  detain  orcapture  the  vessel,  whether  the  captors  did 
or  did  not  know  it  at  that  time  is  not  material :  the  crown  in 
whose  service  they  were  may,  if  it  please,  adopt  their  act. 
Then  if  there  were  a  lawful  possession  in  the  crown  through 
its  officers  and  servants,  the  agents  appointed  by  the  persons  in 
the  actual  possession  ofthecaptured  vessel  might  ensure  it,  and 
that  would  bring  the  case  within  the  authority  of  Craufurdv. 
Litcena.  Condemnation  was  not  necessary  to  give  the  crown 
a  lawful  possession  at  the  time.  I  do  not  consider  Stirling  v. 
Vaughan  (a)  as  a  case  deciding  that  the  verdict  could  not  have 
been  supported  on  the  count  averring  the  interest  to  be  in  the 
crown :  it  was  sufficient  to  decide  that  case  that  the  captors 
had  an  insurable  interest  under  the  act  of  parliament ;  for  if 
the  verdict  for  the  plaintiffs  were  sustainable  on  either  of  the 
counts,  there  was  no  ground  for  a  new  trial.  It  was  therefore 
unnecessary  to  come  to  a  final  determination  on  the  other  point. 
None  of  the  former  cases  therefore  have  decided  against  an 
insurable  interest  in  the  crown  in  this  case. 

Bayley,  J.  No  fair  doubt  has  been  raised  in  this  case. 
It  is  clear  I  think  that  the  king  had  an  insurable  interest :  and 
I  see  nothing  in  the  case  which  shews  that  the  possession  of 
the  captors  was  not  a  lawful  possession.  It  is  said  that  the 
Danish  vessel  was  taken  upon  speculation  before  the  captors 
could  have  known  of  the  order  of  council  authorizing  the  de-  [  2S9  "I 
tcntion :  but  that  is  begging  the  question.     It  is  possible  that 

(•)  11  East,  619. 

the 
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1811.       the  captors  might  have  known  it  at  the  time:  but  if  they  did 

not,  and  did  make  the  capture  upon  speculation  ;  yet  if  there 

agahut  were  an  authority  existing  at  the  time,  that  is  enough.  Sup- 
Thompson,  posing,  however,  that  the  capture  was  wrongful  on  the  part  of 
the  captors ;  still  I  am  by  no  means  clear  that  the  crown  might 
not  insure  the  captured  vessel.  How  would  the  case  stand? 
There  would  be  a  capture  of  a  vessel  by  the  king's  officers  ; 
and  if  that  were  wrongful,  the  king  would  be  bound  in  honour 
to  make  restitution  or  compensation  to  the  injured  party. 
Then  an  insurance  made  on  that  possession  would  provide  a 
fund  out  of  which  compensation  might  be  made  in  case  of  a 
loss.  But  here  the  king  had  a  lawful  possession,  and  there 
was  no  interest  in  any  other  than  the  king,  for  which  an  agent 
could  be  appointed.  Then  why  might  not  the  king  adopt  the 
act  ?  In  the  former  case  of  Routh  v.  Thompson  the  Court  con- 
sidered themselves  to  be  tied  down  by  the  precise  fact  stated, 
that  the  policy  was  made  on  account  of  the  captors,  which  pre- 
cluded them  from  looking  at  any  other  interest.  In  Stirling 
v.  Vaughan  there  was  another  description  of  persons,  the 
captors,  in  whom  the  interest  was  averred  in  one  of  the 
counts,  who  clearly  had  an  insurable  interest  under  the  prize 
acts,  and  therefore  the  Court  applied  the  insurance  to  their 
interest,  as  being  that  which  was  the  more  likely  to  have  been 
in  the  contemplation  of  the  party  making  the  insurance,  but 
without  excluding  that  of  the  crown:  and  whoever  reads 
through  the  case  must  see  that  the  Court  considered  that  if 
there  had  been  no  interest  in  the  captors,  they  would  have 
supported  the  policy  upon  the  interest  of  the  king.  But 
T  290  I  there  *s  another  consideration  which  bears  upon  the  question: 
could  the  agent  who  procured  the  insurance  have  recovered 
back  the  premiums  paid  by  him  if  the  crown  had  not  adopted 
the  insurance?  I  should  think  not;  because  of  the  choice 
which  the  crown  had  to  adopt  it;  in  respect  of  which  the  as- 
surer would  have  incurred  the  risk.  If  a  prize-agent  will 
advance  his  money  for  the  premiums,  upon  the  hope  that  the 
crown  will  adopt  his  act,  the  circumstance  of  his  not  having  a 
valid  claim  of  interest  in  the  prize  without  such  adoption 
will  not  preclude  the  right  of  the  crown  to  adopt  it. 

Poetea  to  the  Plaintiff. 


Dobueb 
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1811. 

Dobree  and  Others  against  The  East  India  Company.  Tuesday, 

Feb.  5th. 

IHIS  was  an  action  brought  by  the  plaintiffs,  as  owners  Under  the 
of  the  ship  Busbridge,  against  the  East  India  Com-  common 
pany:   the  declaration  contained  counts  for  the  use  and  hire  of  the  East 
of  the  ship  for  a  certain  sum  ;    for  the  use  and  hire  of  her  India  Com- 
upon  a  quantum  meruerent ;    for  work  and  labour;    for  {^"parties1"" 
money  paid,  laid  out  and  expended,  and  the  other  common  the  Company 
counts ;   and  on  non  assumpsit  pleaded,  a  verdict  was  found  J^2itiMr 
for  the  plaintiffs  at  the  trial  before  Lord  Ellenborough,  C.  J.  and  acting 

at  Guildhall  for  30,000/.  damages,  subject  to  the  arbitration  ""S™?*1/ 

'  II  Wltn  ",s  Ma- 

of  merchants  as  to  the  quantum,  and  to  the  opinion  of  the  jesty's  go- 
Court  upon  the  following  case.  vernment,  at 
The  ship  Busbridge,  of  771  tons'  burthen,  having  been  tion,  in  send- 
originally  built  for  the  service  of  the  East  India  Company,      [  291  J 
and  having  completed  her  six  regular  voyages  under  other  JaEJjJJL 
owners,  was  on  the  29th  of  Nov.   1795,  in  consequence  of  ships  upon  a 
the  Company's  proposals  to  take  up  certain  extra  ships  for  warhke  expe- 
bringing  home  merchandise  from  Bengal  for  one,  two,  three,  the  king's 
or  four  voyages,  tendered  by  the  plaintiffs,  her  then  owners,  enemies,  un- 
to  the   Company  "for  one  voyage   to  India  or    China;"  mand  of  the" 
which  tender  was  on  the  9th  of  December  following  accepted  king's  officers 
by  the  Company  at  the  freight  of  34/.  per  ton  on  the  ship's  \q^  ^. 
registered  admeasurement;  and  13/.  10s.  per  ton  for  surplus  same.    And 
tonnage.      Previous  to  the  ship's  sailing  on  the  voyage,  j*   ^  °J    • ' 
a  charter-party  in  the  common  printed  form  (a)  was  entered      ["  292  ] 

into    and    executed    by  the  plaintiff  and    the    Company  st'»l  under 

the  charter- 
on   party,  though 
alterations 
(a)  The  charter-party,  which  made  part  of  the  case,  was  the  common  we{"e  ordered 
printed  charter-party  of  the  East  India  Company,  with  the  blanks  filled  n°r  £ i^    m 
up  :  and  the  words  particularly  referred  to  were  those  in  the  first  page,  WOrks  by  the 
whereby  it  was  witnessed  that  the  owners  "  let  to  freight  all  the  said  ship   Company,  to 
"  (Busbridge,  of  771  tons,)  unto  the  said  united  Company,  and  that  the  enable  her  to 
"  said  United  Company  have  hired  and  taken  to  freight  all  the  said  ship,   carry  a  larger 
"  for  a  voyage  with  her  to  be  made  as  hereafter  mentioned,  in  trade,  and  _uns  &c# 
li  alto  in  warfare,  and  on  any  other  service  whatsoever,  as  the  said  Com-  than  her  sti- 
"  pany,  or  any  of  their  governors,  presidents,  &c.  authorized,  &c.  shall  pulated 
"  require  or  direct."    And  these  further  words  in  p.  19:     "Provided   yorce;  and 
"  always,  and  it  is  hereby  covenanted  and  agreed,  that  during  the  said  ^iaa^s  0fficer 

ship's  assumed  the 
command  of 
her,  and  hoisted  the  king's  broad  pendant  on  board. 
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on   the    1st  of   May    1796;    and   on    the    29th    of  July 
1796,  the  Busbridgc,  being  in  all  respects  equipped  and 

manned 

"  ship's  stay  in  India  or  China,  the  said  Company's  presidents,  factors, 
"and  agents  shall  have  liberty  to  employ  her  in  trade,  and  also  in  war- 
"fare,  or  otherwise  howsoever ;   and  shall  have  liberty  to  let  out  the  said 
"  ship  to  freight  for  the  said  Company's  sole  benefit,  for  so  long  time  as 
44  they  please,  not  exceeding  the  said  1 1th  of  February  179S  ;    but  after 
••  the  said  1 1th  of  February  1798,  the  said  ship  may  return  for  England, 
"  and  the  said  Company  shall  not  be  liable  for  any  further  demurrage, 
"  or  any  damage  that  may  accrue  by  her  detention  after  that  time." 
It  was  also  therein  covenanted  and  agreed,  (p.  3.)  that  the  ship  should 
be  "  well  and  sufficiently  victualled,  tackled,  and  apparelled,  and  also 
44  well  and  sufficiently  furnished  with  all  necessary  stores,  26  pieces  of 
44  ordnance  mounted,  20  whereof  shall  be  9  pounders  on  the  main  deck, 
44  and  6  shall  be  4  pounders  on  the  quarter  deck,  45  barrels  of  gunpowder, 
44  shot  30  rounds,  ammunition  and  furniture  equal  to  and  sufficient  for 
44  such  a  ship  and  voyage."    It  was  further  covenanted  that  the  (4  master, 
44  together  with  the  ship's  officers,  and  ship's  company,  shall,  in  and 
"  during  the  said  intended  voyage,  with  the  said  ship  and  boats,  at  sea 
44  and  in  port,  together  with  such  part  of  the  ship's  company  as  shall  be 
44 necessary,  not  exceeding  at  any  one  time  30  men,  unto,  from,  and 
44  upon  the  land,  in  a  defensive  and  offensive  manner,  in  trade  and  also 
44  in  warfare,  if  so  required  as  aforesaid,  be  ready  to  serve,  and  shall 
44  accordingly  honestly,  faithfully,  and  manfully  serve  the  said  Com- 
44  pany,  their  factors  and  assigns."     And  the  owners  and  master  cove- 
nanted, that  the  master  for  the  time  being  should  obey  the  Company's 
orders,  and  those  of  their  governors,  &c.  abroad  i  and  that  it  should  be 
lawful  for  the  Company,  their  presidents,  &c.  if  they  saw  cause,  to  re- 
move, restore,  and  continue  the  master  and  officers  of  the  ship  ;    and  that 
no  officer  should  be  employed  on  board  who  should  be  disapproved  by 
the  Company,  their  governors,  &c.    But ,4  if  the  Company's  presidents, 
44  agents,  or  chief  factors  abroad  shall  displace  or  remove  the  master 
44  or  any  officer  or  officers  of  the  ship  for  the  time  being,  that  then  and 
44  thereupon  the  next  in  degree  to  such  master   or  other  officer  or 
"  officers  so  .removed  or   displaced,    who    shall   be  approved  by  the 
44  president,    &c.    shall    succeed    to    his    or   their  employments,  &c. 
44  And  if  such  new  master  or  other  officer  or  officers,  shall  not  be  re- 
ceived into,  or  shall  be  kept  out  of  such  their  employments,"  &c. 
the  Company  shall  be  discharged  from  all  their  covenants  in  the  char- 
ter-party.   By  another  part,  (p.   17.)  in  default  of  loading  the  ship 
within  four  months  after  her  arrival  in  India,  she  was  44  to  enter  into 
44  demurrage  of  20/.  16s.  Sd.   a  day,  for  so  longtime  as  she  shall  be 
44  detained   in   India,   &c.    within  the  s;iid   limits,    in  the  service  and 
"employment  of  the  said  Company;    which  detention  shall  not  ex- 


ceed 
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manned  in  the  manner  prescribed  by  the  charter-party,  was  (lis-       1811. 

pntched  by  the  Company  on  her  destined  voyage  lor  Madras  and        

Bengal.     In  March  1797,  she  arrived  in  Bengal  river;  and  anu°o*hers 

her  arrival  was  immediately  notified  by  Captain  John  Dobree,  agaimt 

her  commander,  to  the  governor-general  in  council.  On  the        ,         T 
'  n  °  \  India 

14th  of  the  same  March  the  captain  received  official  notice  Company, 
from  the  company's  board  of  trade  at  Calcutta,  that  the  Bus- 
bridgewou\d  be  loaded  and  dispatched  for  Europe  with  all  pos-  [  293  ] 
sible  expedition ;  for  which  some  preparation  was  accordingly 
made  at  a  certain  expence  to  the  owners.  On  the  29th  of  the 
same  month  Captain  Dobree  received  official  notice  from  the 
said  board,  that  the  ship  would  be  detained  till  June,  and 
would  be  kept  in  Diamond  Harbour.  On  the  8th  of  April  1797 
Captain  Dobree  received  another  official  notice,  that  "  his  ship 
"  was  required for  a  service  of  emergency,  and  that  she  should 
"  be  got  ready  for  sea  with  all  practicable  expedition.  That  her 
"  present  force  was  to  be  increased  as  much  as  her  construction, 
11  the  size  of  her  ports,  Sfc.  would  admit  of"  And  he  was  fur- 
ther directed  to  inform  the  board  "  of  the  number  of  guns,  and 
"  the  weight  of  metal  she  was  capable  of  carrying,  and  the 
"  number  of  seamen  she  would  require  upon  such  increased 
if  equipment,  and  the  number  of  soldiers  proper  to  serve  as  ma- 
"  rines"  In  answer  to  this,  Captain  Dobree  in  his  report  to 
the  board,  after  requesting  the  board  "  to  recollect  that  the 
u  ship  was  on  her  last  voyage,  stated  his  opinion  that  26  guns 
"  of  9  and  12  pounders  on  the  gun-deck,  and  10  guns  of  6  and 
"  4  pounders  on  the  upper-deck,  making  in  all  36  guns,  would 
"  be  as  much  as  the  ship  would  be  fit  to  bear.  That  her  pre- 
u  sent  complement  of  seamen  should  be  increased  to  200  Euro- 
"  peans,  or  two  natives  for  one  European;  and  the  number 
"  of  soldiers  to  act  as  marines,  fifty."  The  service  of  emer- 
gency alluded  to  in  the  order  of  the  8th  of  April  1797  was  a 
hostile  expedition  projected  by  his  Majesty's  government  at 

"  cced  the  11th  of  February  1798."  But  by  another  clause,  (p.  18.) 
M  The  Company  shall  not  allow  or  pay  any  demurrage  for  the  time 
"  the  said  ship  shall  take  up  in  amending  any  defects,  except  as  after- 
"  mentioned ;  i.  e.  If  the  said  ship  shall  be  employed  by  the  Com- 
"  pany  in  warfare,  and  shall  receive  any  damage  in  offensive  service 
H  against  an  enemy ;  then  and  in  such  case  no  deduction  from  the 
"  said  demurrage  shall  be  made  for  any  time  absolutely  and  noce<- 
*'  sarily  lost  by  repairing  the  said  damage  arising  in  such  offensive 
44  service." 

home 
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home  against  the  Spanish  settlement  of  Manilla,  within  the  li- 
mits of  the  company's  exclusive  trade ;  his  Majesty  being  then 
at  war  with  the  king  of 'Spain :  in  aid  of  which  expedition,  and 
of  his  majesty's  troops  and  ships  employed  therein,  the  assist- 
ance of  the  East*  India  Company's  ships  and  forces  was  ap- 
plied for  and  obtained  from  the  company,  and  the  ships  and 
forces  of  his  Majesty  and  those  of  the  company  were  conjointlj/ 
employed on  the  said  expedition  under  his  majesty* s  officers. 
In  consequence  of  which  the  company,  after  the  determination 
of  the  Manilla  expedition  in  1803,  preferred  a  claim  to  his  ma- 
jesty's government  at  home  for  reimbursement  of  the  expences 
the  company  had  incurred  therein ;  and  in  such  claim,  amongst 
charges  for  sums  paid  to  the  owners  of  other  ships,  a  charge 
for  the  sum  of  60831.  6s.  Sd.  paid  by  the  company  to  the  plain' 
tiffs  for  292  days'  demurrage  of  the  ship  Busbridge  in  India, 
after  the  rate  provided  by  the  charter-party  was  included. 
And  at  the  foot  of  such  claim  there  was  a  note,  stating,  that 
the  owners  of  several  of  the  ships  had  made  very  large  demands 
on  the  company,  in  addition  to  the  sums  therein  mentioned, 
and  which  demands  were  then  waiting  the  decision  of  this 
Court.  The  claim  for  the  gaid  sum  of  6083/.  6s.  Sd.  was  allowed 
in  account  by  government :  but  the  lords  of  his  majesty's  trea- 
sury refused  to  pay  any  further  sums  for  the  use  of  the  owners 
of  the  said  ship.  The  company's  government  in  India  having 
determined  to  convert  the  Busbridge  into  a  fighting  ship  for 
the  said  expedition,  by  an  official  order  of  the  18th  of  April 
1797  directed  Captain  Dobree  to  increase  his  ship's  force  to  26 
twelve  pounders  and  10  six  pounders,  with  a  proper  comple- 
ment of  men  and  stores;  in  which  order  it  was  stated,  that  the 
charge  for  the  men  exceeding  the  charter-party  number,  as 
well  as  all  other  expences  consequent  upon  the  increased 
equipment,  would  be  defrayed  by  the  company.  The  ship  was 
also  directed  to  be  victualled  for  six  months ;  "  and  Captain 
Dobree  was  desired"  to  report  the  additional  stock  he  would 
require,  if  he  would  engage  to  provide  it.  Captain  Dobree 
having  in  his  answer  engaged  to  provide  the  additional  stock 
required, and  having  suggested  certain  necessary  alterations  in 
the  upper  works  of  the  ship,  to  accommodate  her  to  her  new  charac- 
ter of  a  ship  of  war;  by  an  order  of  the  24th  of  April  1797 
it  was  officially  notified  to  him  that  those  alterations  should 
be  made,  and  that  the  expence  for  extra-carpenters  would 
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be  made  good  by  government.  While  these  alterations  were  in 
progress,  Captain  Dobreeon  the  9th  of  May  1797,  received  an 
official  notification, "  that  the  governor-general  in  council  had 
"countermanded  the  order  for  arming  his  ship,  and  had  re- 
"  solved  that  she  should  proceed  to  Madras,  where  -he  would 
u  receive  the  instructions  of  that  government  respecting  her 
"  subsequent  destination."     The  order  stated  that  she  was  to 
go  in  ballast,  or  as  light  as  she  could  be  loaded  for  sea  con- 
sistently with  her  safety:  and  he  had  a  list  inclosed  of  "the 
"  ordnance,  military  stores,  and  rice"  she  was  to  carry  :  and 
the  ship  was  directed  to  be  got  ready  with  all  possible  expe- 
dition. But  by  another  order  of  the  15th  of  May  1797  he  was 
still  directed  and  authorised  "  to  have  the  proposed  works  and 
"  alterations  on  board  the  ship  executed;  the  expence  of  which 
"would  be  made  good  by  the  company."  That  the  particular 
works  and  alterations  directed  by  the  said  orders  of  the  18th 
April,  24th  April,  and  15th  May  1797  were  done  and  per- 
formed by  extra-carpenters  at  the  company's  expence;  which 
was  reimbursed  by  government  to  the  company.     On  the  29th 
of  June  1797  Captain  Dobree  was  ordered  to  proceed  with  the 
Busbridge  to  Madras,  and  "  to  take  under  his  convoy  and  com- 
"  mand  five  other  of  the  company's  ships  for  the  purposes  of 
"the  said  intended  expedition."     On  the  20th  of  July  the 
Busbridge  sailed  for  Madras  with  two  of  those  ships  which 
were  ready  under  her  convoy ;  and  having  beaten  up  against 
the  monsoons,  with  some  damage  to  the  ship  at  that  season  of 
the  year,  and  loss  to  the  owners,  she  arrived  at  Madras  with  the 
ships  under  her  convoy  on  the  29th  of  March  1797,  and  Cap- 
tain Dobree  was  immediately  ordered  by  the  Madras  govern- 
ment "  to  put  himself  under  the  command  of  Lieutenant  Kempt, 
"  one  of  his  majesty's  officers,"  and  who  had  also  been  appointed 
agent  of  transports  for  the  expedition  by  the  Madras  govern- 
ment. On  the  2d  of  September  1797  Lieutenant  Kempt,  in  con- 
sequence of  previous  orders  from  that  government  to  Captain 
Dobree  to  receive  him  and  his  suit  on  board,  for  which  it  was 
said  that  a  suitable  compensation  would  thereafter  be  made, 
came  with  his  suit  on  board  the  B  usbridge,  and  hoisted  the  king's 
pendant,  and  assumed  the  effective  command  of  the  ship  ;  Cap- 
tain Dobree  from  that  time  forwards  until  the  termination  of 
the  expedition  acting  under  his  command.  The  Busbridge,  hav- 
ing received  certain  military  stores  and  money  onboard,  with 
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directions  to  take  in  more  and  her  allotment  of  troops  at  the 
place  of  rendezvous,  sailed  from  Madras  on  the  3d  of  Septan' 
ber  for  the  harbour  of  Pulo  Penang,  the  general  place  of  ren" 
dezvous  for  the  expedition,  and  arrived  there  on  the  26th  of 
September,  and  remained  there  under  Lieutenant  KempCs 
orders  until  the  26th  of  November  following,  in  company  with 
the  whole  fleet,  which  was  there  assembled  in  great  numbers; 
consisting  of  his  majesty's  ships  of  war,  and  of  certain  regular 
and  extra  ships  of  the  company,  and  of  the  country  vessels 
which  had  been  taken  upon  specific  freights  by  the  governor- 
general  in  council  for  the  said  expedition.  During  this  time 
the  Busbridge  was  filled  with  soldiers  and  military  stores. 
On  the  25th  of  November  Captain  Dobree  received  orders 
from  Mr.  Kempt,  then  on  shore,  which  had  been  communi- 
cated to  him  by  the  king's  naval  officer  in  command  upon  the 
expedition,  to  haul  down  the  pendant  and  white  ensign  :  and 
the  whole  expedition  to  Manilla  having  been  abandoned, 
Captain  Dobree  sailed  on  the  26th  with  the  troops  and  mili- 
tary stores  on  board  from  the  said  place  of  rendezvous  back 
again  to  Madras,  under  convoy  of  his  majesty's  ship  Victori- 
ous, and  arrived  at  Madras  on  the  10th  of  December  ;  and 
having  landed  the  troops  and  stores,  sailed  again  by  orders  of 
the.  government  under  convoy  of  his  majesty's  ship  He- 
roine for  Bengal  river,  and  arrived  there  on  the  25th  of  Ja- 
nuary 1798.  In  the  course  of  this  expedition  the  Busbridge 
received  considerable  damage,  besides  the  loss  arising  from 
the  delay  of  her  homeward  bound  voyage.  And  on  her  arrival 
in  the  Bengal  river  a  thorough  repair  being  necessary,  was 
ordered  to  be  made ;  and  which  was  accordingly  made  at  the 
expence  of  the  owners.  In  consequence  thereof,  on  the  2nd 
February  1798,  Captain  Dobree  received  notice  from  the  Ben- 
gal government,  that  the  Busbridge  was  put  out  of  the  com- 
pany's service  from  the  25th  of  January  J 798  until  such  time 
as  she  might  be  in  a  condition  to  receive  a  cargo  These  re- 
pairs were  not  finished  till  the  15th  of  May  following  ;  when, 
being  reported  by  the  company's  surveyor  fit  to  receive  her 
homeward  cargo,  she  was  again  taken  into  the  company's  ser- 
vice, pursuant  to  the  terms  of  the  charter-party.  On  the 
7th  of  July  1798  the  Busbridge  was  ordered  to  load  her 
homeward  bound  cargo  in  part  at  Calcutta,  and  proceed  to 
Madras  to  take  in  the  remainder.    This  was  accordingly 

done ; 


IN  THE  Fifty-fiiut  Year  op  GEORGE  III. 


297 


done;  and  the  ship  having  completed  her  loading  there  was 
dispatched  to  England  on  the  17th  of  October  1798,  and  ♦re- 
turned home  on  the  13th  of  July  1799,  and  made  a  right  and 
true  delivery  of  her  cargo  as  required  by  the  charter-party. 
A  compensation  for  his  own  benefit  was  made  to  Captain 
Dobree  in  respect  of  his  entertaining  Lieutenant  Kempt  and 
suit  on  board  the  said  ship,  and  which  was  reimbursed  to  the 
company  by  government. 

The  plaintiffs  contended  that  during  the  whole  or  the 
greater  part  of  the  period  from  the  8th  of  April  1797  to  the 
15th  of  May  1798,  the  ship  was  not  employed  under  the  char- 
ter-party, but  under  a  different  and  independent  contract. 
The  company  on  the  other  hand  contended,  that  the  ship 
continued  during  the  whole  of  the  time  from  her  sailing  from 
England,  until  her  return  and  final  discharge,  under  the 
charter-party ;  and  that  they  are  not  bound  to  pay  any  thing 
beyond  the  demurrage  provided  for  by  the  terms  of  it  during 
the  period  that  the  ship  was  in  their  actual  service,  or  so  em- 
ployed by  the  company  upon  the  Manilla  expedition :  and 
such  demurrage  they  have  accordingly  paid  to  the  plaintiffs 
for  all  the  said  time,  (except  the  period  during  which  notice 
was  given  by  them  that  the  ship  was  out  of  their  service ;  and 
during  which  excepted  period  the  ship  was  under  repair ; 
that  is,  from  the  25th  of  January  1797  to  the  15th  of  May 
following,)  in  consequence  of  the  damage  sustained  by  her  in 
the  progress  of  such  intended  expedition  to  Manilla.  It  was 
agreed  that  no  objection  to  the  form  of  the  action  should  be 
taken  on  account  of  the  defendants  being  a  corporation.  The 
question  reserved  was,  whether  the  execution  of  the  char- 
ter-party of  the  1st  of  May  1796,  under  the  circumstances 
above  stated,  concludes  the  plaintiffs  from  recovering  damages 
against  the  company  for  the  services  of  the  plaintiffs  by  the 
employment  of  their  ship  in  the  manner  stated  upon  the  Ma- 
nilla expedition,  and  (he  loss  sustained  in  consequence  thereof. 
If  the  Court  were  of  opinion  that  the  plaintiffs  were  entitled 
to  recover,  the  quantum  was  to  be  settled  by  the  arbitrators : 
otherwise,  a  nonsuit  was  to  be  entered. 

East  for  the  plaintiffs  endeavoured  to  take  this  case  out  of 
the  strong  printed  words  of  the  charter-party  (which  had  been 
inadvertently  suffered  to  remain  uncancelled,  though  wholly 
inapplicable  to  a  contract  for  one  voyage  only  and  for  a 
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specific  purpose)  by  contending,  that  though  the  ship  were  let 
by  the  owners  to  the  company  in  warfare  as  well  as  in  trade, 
and  though  there  were  an  express  stipulation,  (p.  19.)  that 
"  during  the  ship's  stay  in  India  the  company,  presidents,  &c. 
"  should  have  liberty  to  employ  her  in  trade,  and  also  in  war- 
w  fare  or  otherwise  howsoever;  and  should  have  liberty  to  let 
w  out  the  ship  to  freight  for  the  company's  sole  benefit;"  yet 
giving  effect  to  all  the  words,  and  attending  to  the  general 
object  and  spirit  of  the  charter-party,  the  true  construction  of 
the  instrument  was,  that  though   the  company  might  them- 
selves employ  the  ship  as  they  pleased  in  their  own  warfare, 
yet  they  were  not  at  liberty  to  let  her  out  to  any  other  power 
for  purposes  of  warfare ;  because  it  was  only  stipulated  in 
terms  that  she  might  be  let  out  to  freight,  which  is  in  contra- 
distinction  to  warfare.     The  change  of  phrase  points  to  the 
distinction:    the  company's  agents  during  the  ship's  stay  in 
India,  shall  have  liberty  to  employ  her  (that  is,  in  the  employ- 
ment of  the  company,)  in  trade  and  also  in  warfare  or  other- 
wise howsoever.     If  the  words  had  stopped  there  the  com- 
pany, though  they  might  have  applied  the  ship  to  any  pur- 
pose to  which  a  ship  is  in  its  nature^ipplicable,  in  their  own 
employ  and  under  their  own  direction,  yet  they  could  not  have 
let  her  out  to  be  employed  under  the  direction  of  any  other: 
and  this,  which  is  the  obvious  intent  of  such  a  contract,  and 
the  fair  construction  of  the  words,  is  confirmed  by  the  addi- 
tional reservation  of  the  liberty  of  letting  her  to  freight.     If 
then  the  parties  had  intended  that  the  liberty  of  letting  her  out 
should  be  co-extensive  with  the  prior  liberty  reserved  to  the 
company  themselves  of  employing  her,  namely,"  in  trade,  and 
"  also  in  warfare,  or  otherwise  howsoever,"  they  would  have 
used  the  same  words  again,  or  tantamount  words  of  relation ; 
but  when  they  change  the  phrase,  and  only  reserve  the  liberty  of 
letting  the  ship  to  freight,  that  is  a  negative  of  the  liberty  of  let- 
ting her  out  to  warfare,  or  otherwise  than  as  a  trading  vessel. 
For  all  theauthorities(rt)  agree  that  freight,  as  such,  isconfined 

to 


(a)  Beanies'  Lex  Merc.  118.  Freight  is  the  sum  agreed  on  for  the 
hire  of  a  ship  entirely  or  in  part  for  the  carriage  of  goods  from  one 
port  to  another.  Ahernelhey  v.  Landale,  Doug.  539.  was  a  case  where 
a  ship  was  employed  in  a  double  capacity ;  as  a  merchantman  upon  a 
trading  voyage,  and  as  a  privateer  for  warfare:  and  it  was  held  that 
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to  the  carriage  price  of  goods  conveyed  in  vessels,  on  (he 
safe  delivery  of  the  goods  :  and  therefore  a  letting  for  the 
purpose  of  warfare  and  exposure  to  destruction  is  incon- 
sistent with  a  contract  of  letting  for  freight.  In  the  same 
charter-party  too  the  calculations  of  freight  are  made  upon 
*the  tonnage  of  goods  carried  ;  and  shortly  before  the  clause 
in  question  there  is  a  stipulation  that  the  Company  shall  not 
l>e  subject  to  any  demand  of  the  owners  "on  account  of  the 
"  ship's  earnings  in  freight  voyages  for  the  Company,  or  on 
"  account  of  any  other  employment  /"  which  again  must  be 
understood  of  the  employment  of  the  Company  themselves  ; 
for  the  distinction  is  taken  between  freight  voyages  and  other 
employment ;  and  the  liberty  of  letting  out  the  ship  is  only 
reserved  to  the  Company  for  freight,  and  not  for  any  other 
employment.  The  risks  to  the  owners  are  very  much  mul- 
tiplied if  the  Company  may  let  the  ship  out  to  foreign  war- 
fare, as  well  as  use  her  in  their  own  warfare.  The  owner?, 
knowing  the  trading  character  of  the  Company,  may  very 
well  calculate  that  they  will  not  voluntarily  engage  in  war- 
fare of  their  own  without  adequate  objects  of  justice  and 
interest;  but  if  they  may  let  her  to  foreign  warfare,  there  is 
a  strong  additional  inducement  to  hazard  the  ship  for  objects 
in  which  they  have  no  interest,  and  without  the  same  checks 
on  the  abuse  of  the  liberty.  It  will  not  vary  the  argument 
that  the  ship  was  here  let  to  warfare  to  his  majesty ;  for 
if  the  words  can  be  construed  to  cover  such  a  letting,  they 
must  equally  extend  to  cover  a  letting  to  any  foreign  inde- 
pendent power  within  the  limits  of  the  Company's  charter. 
The  facts  stated  in  the  case  shew  that  she  was  let  to  warfare 
for  the  purpose  of  the  Manilla  expedition,  and  that  the  Com- 
pany have  received  hire  of  her  from  the  king's  government. 
That  this  was  the  king's  warfare  and  not  the  Company's, 

a  sailor  who  had  engaged  to  serve  on  board  for  certain  wages  during  the 
voyage,  and  a  share  of  prizes,  was  not  entitled  to  any  part  of  the  wages 
if  the  ship  were  taken  before  she  completed  her  voyage;  although  he  wftS 
sent  from  the  ship  before  her  capture,  as  prize-master  on  board  a  vessel 
captured  by  her  in  the  prior  part  of  the  voyage.  For  it  was  said  lh.it 
freight  was  the  mother  of  wages,  and  the  safely  of  the  ship  was  the  mother 
of freight.  And  in  Wakey  v.  Dixon,  2  Bos.  §  Pull.  321.,  a  declaration 
for  the  carriage-price  of  goods  taken  on  board  a  ship,  and  agreed  to  be 
paid,  on  delivery  of  the  bill  of  lading,  by  the  name  of  freight,  was  held 
bad  on  demurrer:  freight  being  only  due  on  the  delivery  of  the  goods. 
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as  a  Company  holding  an  independent  sovereignty  in  India  ; 
though  individually  tbe  members  of  it  are  bound  in  common 
with  the  rest  of  the  king's  subjects  to  support  his  warfare 
against  foreign  nations.  [Lord  Ellenborough  C.  J.  then 
*said  that  whatever  distinction  of  this  sort  might  be  en- 
tertained in  India,  this  Court  could  make  no  distinction 
between  the  East  India  Company  and  the  rest  of  his 
majesty's  subjects,  in  respect  of  any  assistance  given  by 
them  in  warfare  to  his  government.  The  Court  must 
therefore  consider  this  as  much  the  warfare  of  the  Com- 
pany as  any  other  warfare  they  might  wage  :  and  the  case 
stated  that  the  ships  and  forces  of  his  majesty  and  of  the 
Company  were  conjointly  employed  on  the  expedition : 
and  there  was  no  previous  letting  of  the  ship  by  the 
Company  to  government  stated  in  the  case.]  The  facts 
stated  are  evidence  of  a  letting.  He  then  contended  that 
taking  this  to  have  been  the  warfare  of  the  Company,  still 
they  were  liable  to  the  owners  for  the  actual  service  per- 
formed and  damage  sustained  beyond  the  obligation  of  the 
charter-party  :  for  the  ship  can  only  be  employed  under  the 
charter-party  in  her  covenanted  condition  and  character, 
which  were  essentially  altered  by  the  directions  of  the  Com- 
pany's government  in  JWmforthe  purpose  of  this  expedition. 
She  was  covenanted  to  serve  in  the  double  capacity  of  a 
trading  ship  and  a  ship  of  war  if  required;  but  the  proportion 
of  her  equipment  in  the  latter  character  was  expressly  de- 
fined by  the  terms  of  the  charter-party,  and  in  every  other 
respect  she  was  entitled  to  the  benefit  of  a  trading  ship  only. 
Her  built  was  altered,  and  she  was  fitted  to  carry  36  guns  of 
larger  calibre,  instead  of  the  26  of  smaller  calibre  which  she 
was  covenanted  to  bear :  her  ordnance  and  ammunition  stores 
would  have  been  increased  in  proportion.  She  was  engaged 
for  the  expedition  in  the  exclusive  character  of  a  fighting  ship ; 
and  though  this  new  character  was  not  ultimately  imposed 
upon  her,  yet  the  alterations  in  her  built  were  actually  exe- 
cuted for  the  purpose  :  and  by  being  thus  enabled  to  carry 
more  as  a  transport  than  she  would  otherwise  have  done,  the 
wear  and  tear  of  the  whole  body  of  the  ship  was  materially 
varied  and  increased.  The  charter-party  contains  heavy 
penalties  for  a  deficiency  of  the  covenanted  force ;  but  does 
not  contemplate  or  authorize  any  excess  of  it.  The  case 
1  •  therefore 
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therefore  which  has  happened  must  be  considered  as  a  new  1811. 
contract  for  the  employment  of  the  ship  in  a  new  character 
and  condition.  Then  again,  the  whole  scope  of  the  charter- 
party  shews  that  while  acting  under  it,  the  ship  was  to  con- 
tinue under  the  command  of  the  owners'  officers;  for 
though  individuals  may  be  displaced  or  restored  for  cause 
by  the  Company's  government,  yet  the  next  in  degree  is  to 
succeed  in  rotation  ;  and  though  none  can  be  appointed  who 
are  disapproved  by  the  Company,  yet  the  Company  them- 
selves have  no  right  to  the  appointment  of  officers,  in  any 
case.  But  here  the  ship  was  taken  from  the  command  of 
the  owners'  officers,  and  placed  under  the  command  of  the 
king's  officer,  who  hoisted  the  king's  pendant  on  board,  and 
the  owners'  captain  acted  under  his  command.  She  there- 
fore became  to  all  intents  a  king's  ship.  This  also  shews 
that  she  was  employed  under  a  new  and  distinct  contract, 
and  not  under  the  charter-party  ;  for  during  that  period 
few  if  any  of  the  provisions  of  the  charter-party  were  appli- 
cable to  her. 

The  Court,  however,  were  all  satisfied  that  the  ship  con- 
tinued under  the  charter-party,  notwithstanding  the  alter- 
ations which  were  made  on  board  of  her  in  order  to  fit  her 
more  conveniently  for  the  purpose  of  the  intended  expe- 
dition. They  said,  in  substance,  that  as  the  Company  were 
authorized  to  employ  her  in  warfare,  they  must  necessarily  [  304  J 
have  the  power  of  fitting  her  for  the  purpose:  and  there  was 
no  distinguishing  between  additional  works  of  this  kind,  and 
any  alteration  of  a  rope  or  plank  on  board,  which  it  could 
not  be  pretended  would  annul  the  charter-party.  The  same 
answer,  they  said,  applied  to  the  placing  the  ship  under  the 
command  of  the  king's  officer.  The  Company,  or  those  in 
command,  must  necessarily  exercise  their  discretion  in  this 
respect  in  the  conduct  of  any  warlike  expedition  in  which 
they  were  engaged. 

Postea  to  the  Defendants. 


Bosanquel  was  to  have  argued  for  the  defendants. 
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Friday.  Mullett  and  Another  against  Shedden. 

Feb.  5th.  s 

An  American    fXlHE  plaintiffs  declared,  as  agents,  upon  a  policy  of  in- 
propcrly  Ii-        j_    surance  subscribed  by  the  defendant  for  500/.  upon 

cciisco  to  CX- 

port  saltpetre  ship  or  ships,  at  and  from  Calcutta,  and  all  or  any  ports  or 
from  Calcutta  p]aces  in  the  East  Indies,  to  the  ship's  port  of  discharge  in 
the  United  States  of  America,  with  leave  to  touch,  stay,  and 
trade  at  all  or  any  ports  or  places  on  the  other  side  or  on 
this  side  the  Cape  of  Good  Hope,  the  Brazils,  or  elsewhere. 
The  insurance  was  on  300  tons  of  saltpetre,  valued  at  6d. 
per  pound,  and  warranted  free  of  particular  average  under 
10/.  per  cent.  The  saltpetre  was  averred  to  have  been 
shipped  on  board  the  Martha,  Captain  Beare;  the  interest  to 
HopeYandihe  nave  been  *n  ^'  ^'  Boyd;  and  the  loss  stated  by  the  unlawful 
cargo  con-  seizureatthe CapeqfGood /Zopeanddetentionthereoftheship 
S^d'  and  and  Soods  ^  a  British  ship  of  war.  At  the  trial  before  Lord 
sold  by  order  Ellenborough,  C.  J.  at  Guildhall,  at  the  Sittings  after  Trinity 
Term  1810,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  the  Court  on  a  case  in  substance  as  follows. 

The  East  India  Company,  having  the  sanction  of  his  ma- 
jesty's government  for  the  purpose,  granted  a  licence  to 
J.  P.  Boyd,  or  his  order,  to  ship  300  tons  of  saltpetre  from 


having  in- 

[305] 
surcd  it  for 
the  voyage, 
the  ship  was 
seized  by  the 
Captain  of  a 
British  ship 
of  war  at  the 
Cape  of  Good 


of  the  Court 
of  Admiralty 
there,  whose 
sentence  was 
afterwards 
reversed  on 
appeal  here, 
and  the  pro- 


perty ordered  Calcutta  to  America  for  his  own  benefit,  and  as  a  reward  for 
services  performed  by  him  to  the  Company  in  India.  It 
was  accordingly  shipped  at  Calcutta  in  November  1807, 
on  board  the  Martha,  Captain  Beare,  by  the  agents  of  the 
Company  ;  and  the  ship,  having  regularly  cleared  out 
at  the  custom-house,  sailed  from  Calcutta  upon  the  voy- 
age insured,  with  the  saltpetre  on  board,  upon  the  10th 
day   of  January   1808,  and  in   the  course  of  the  voyage 


to  be  re 
stored,  or  its 
value  paid  to 
the  owner, 
though  upon 
payment  of 
the  captor's 
costs.     Held 
that  the  as- 
sured might 
recover  as  for 
a  total  loss, 

without  notice  of  abandonment ;  the  thing  insured  being  wholly  lost  to  the  owner  by 
the  unshipping  and  sale  of  the  commodity  at  the  Cape  under  the  order  of  the  Court 
there :  and  that  such  loss  was  recoverable  against  the  underwriters  on  a  count  alleging 
it  to  have  happened  by  the  unlawful  seizure  and  detention  of  a  British  ship  of  war  :  how- 
ever ijuestionable  it  might  have  been,  if  notice  of  abandonment  had  been  necessary, 
whether  such  a  notice,  notgivcu  till  after  the  receipt  of  a  second  letter  from  the  Cape, 
announcing  the  condemnation,  landing,  and  sale  of  the  goods,  were  in  time;  when  a 
prior  letter  of  advice  had  slated  the  seizure  and  detention,  ou  which  no  notice  had  been 
given.  And  held  that  the  Court  of  Appeal,  allowing  the  captor  his  costs,  on  the  re- 
versal of  the  sentence  of  condemnation,  did  not  the  less  shew  the  original  seizure  and 
detention  to  be  unlawful,  as  alleged  in  the  count. 

touched 
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touched  at  the  Cape  of  Good  Hope,  where  she  was  detained  1811. 
by  his  majesty's  ship  of  war  the  Sceptre,  Captain  Bingham, 
and  libelled  in  the  Court  of  Vice-Admiralty  there.  On  the  against 
25th  of  April  J  808  a  sentence  of  condemnation  was  pronounced  Shedde*. 
as  to  the  saltpetre;  which  was  thereupon  unshipped  and 
sold  at  the  Cape  for  the  benefit  of  the  captors,  under  the  de- 
cree of  that  Court.  The  ship  and  the  remainder  of  the  cargo 
were  restored,  and  proceeded  on  the  voyage  for  America.  [  306  ] 
On  the  1st  of  March  1810  this  sentence  of  condemnation  hav- 
ing been  appealed  against,  was  reversed  by  the  lords  commis- 
sioners of  appeal  in  prize  causes,  on  further  proof  of  the  pro- 
perty being  in  the  claimants  for  J.  P.  Boyd;  and  the  pro- 
perty was  decreed  to  be  restored  or  its  value  paid  to  the  claim- 
ants for  the  use  of  the  owner,  li  on  payment  of  the  expences 
"  on  behalf  of  Joseph  Bingham,  Esq.  commander  of  his  ma- 
jesty's ship  of  war  Sceptre,  the  captor,  and  of  his  majesty 
"  in  the  office  of  admiralty  in  both  Courts."  On  the  28th  of 
June  1808  (Boyd,  who  is  an  American,  being  then  in  America) 
the  plaintiffs  who  reside  in  London  received  the  followingletter 
dated  at  the  Cape ofGood  Hope  on  the  1 9th  of  March  preceding. 
u  I  suppose  your  correspondents  in  Calcutta,  Messrs.  Colvins, 
"  Bazett,  and  Co.,  have  informed  you  they  have  shipped  on 
"  board  my  ship  the  Martha,  bound  to  New  York,  according 
11  to  your  directions,  300  tons  of  saltpetre  on  account  of  Mr. 
u  Boyd,  a  native-born  citizen  of  the  United  States  of  America. 
"  I  think  it  is  now  my  duty  to  inform  you  that  I  arrived  safe 
"  here  on  the  12th  inst.and  am  sorry  to  inform  you  that  Cap- 
"  tain  Bingham  of  his  majesty's  ship  Sceptre  has  detained 
41  the  saltpetre,  and  ship  in  consequence  of  having  this  salt- 
"  petre  on  board,  under  the  idea  (I  believe)  of  its  being  Eng~ 
u  lish  property.  As  you  have  no  agent  here,  I  consider  my- 
"  self  in  duty  bound  to  claim  in  your  behalf,  and  shall  do 
"  every  thing  in  my  power  to  get  it  cleared.  It  is  the  general 
(i  opinion  here  that  they  are  proceeding  in  a  wrong  cause.  I 
"  have  employed  counsel  on  your  behalf,  and  have  every  rea- 
"  son  to  hope  to  have  a  hearing  on  the  4  th  of  April.  I  have 
li  protested  against  their  proceedings  in  the  strongest  man- 
"  ner  possible,  and  if  I  cannot  obtain  justice  for  you  in  this 
il  colony,  I  shall  appeal  to  England,  where  I  make  no  doubt  [  307  ] 
M  but  you  will  receive  ample  satisfaction  for  this  unjust  de- 
u  tention.     I  shaH  use  my  utmost  endeavours  to  bring  it  to  a 

speedy 
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a  speedy  decision  here,  and  shall  take  every  opportunity  of 
"  informing  you  how  the  proceedings  are  carrying  on,  &c. 

(Signed)  "  J.  M.  Bearer 

On  the  19th  of  August  1808  the  plaintiffs  received  the  fol- 
lowing letter  dated  the  1 1th  of  May  preceding.  "  I  refer  you 
"  to  my  letter  of  the  19th  of  March  last,  and  am  now  sorry 
"  to  inform  you  that  the  Court  of  Vice-Admiralty  of  this 
'*  colony  has  condemned  the  whole  of  the  saltpetre  in  the 
"  Martha  as  English  property,  from  documents  found  on 
"  board  a  Danish  prize  ship.  It  is  all  landed  and  to  be  sold 
"  next  week.  I  leave  Mr.  Anderson  to  act  in  my  behalf  and 
"  yours:  he  will  send  you  through  my  agents  in  London  the 
"  copy  of  the  condemnation,  with  the  expenccs  I  have  already 
"  paid;  which  please  to  pay  his  order.  In  case  you  should 
"  appeal  from  this  sentence,  Mr.  Anderson  will  render  you 
"  every  assistance  in  the  colony  to  procure  such  documents 
"  as  you  may  point  out  to  him.  The  situation  of  our  two 
"  countries  at  this  moment  obliges  me  to  leave  this  in  great 
"  haste.  I  have  done  every  thing  in  my  power  to  save  the 
"  property,  but  without  effect.         (Signed)  "  J.  M.  Beared 

"  P.  S.  The  document  I  allude  to,  found  in  the  Danish  ship, 
"  was  a  letter  from  Cohins  to  you,  which  was  read  in  Court ; 
"  and  great  stress  appeared  to  be  laid  on  an  expression  in  that 
"  letter,  that  they  wished  success  to  all  parties  concerned. 
"  And  I  was  not  furnished  with  a  single  document  to  prove 
"  that  either  the  saltpetre  was  bona  fide  the  property  of  Mr. 
"  Boyd,  or  that  he  was  a  citizen  of  the  United  States."  _ 

On  the  19th  of  August  the  plaintiffs  gave  notice  of  aban- 
donment to  the  defendant,  who  resides  in  London,  and  to  the 
other  underwriters :  and  it.  was  agreed  between  the  parties, 
that  if  the  plaintiffs  failed  in  recovering  a  total  loss,  a  nonsuit 
should  be  entered,  and  no  claim  be  made  in  this  action  for 
any  partial  or  average  loss.  No  part  of  the  saltpetre  insured, 
or  of  the  proceed  of  the  sale  thereof,  has  been  received  from 
the  Cape  of  Good  Hope  by  the  plaintiffs  or  J.  P.  Boyd.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiffs were  entitled  to^ecover  in  this  action  a  total  loss?  If 
they  were,  the  verdict  was  to  stand:  if  not,  a  nonsuit  was  to 
be  entered. 

The  question  meant  to  be  raised  by  the  parties  was  whether 
the  notice  of  abandonment  had  been  given.in  time :  but  when 

Litlledale 
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Litlledale  was  about  to  argue  for  the  affirmative  on  behalf       J81I. 

of  the  plaintiffs,  Lord  Ellenborough,  C.  J.  asked  whether        

there  were  not  another   previous  question   to  be  argued,       ^irut* 
namely,  whether  any  notice  of  abandonment  at  all  were  ne-      Shcdoe*. 
cessary   in   this  case   where   the  subject-matter  had  been 
totally  lost  and  destroyed? 

Litlledale  said  he  was  prepared  to  argue  as  well  that  no 
such  notice  was  necessary  here,  where  the  voyage  was  lost 
when  the  first  letter  was  written,  and  the  subject-matter 
itself  was  afterwards  lost  when  the  second  letter  was  re- 
ceived ;  as  that  the  notice,  if  necessary,  was  given  in  time. 
But  the  Court  desired  to  hear 

Marry  at,  contni ;  who  said  that  he  did  not  mean  to  con- 
tend that  notice  of  abandonment  was  necessary  if  the  case  had 
stood  alone  on  the  receipt  of  the  second  letter  upon  the  19th  f  309  J 
of  August ;  for  at  that  time  it  would  have  been  nugatory  as 
there  was  then  a  total  loss  of  the  saltpetre,  which  that  letter 
represented  as  landed  and  sold  under  the  decree  of  the  Prize 
Court  at  the  Cape  in  the  May  preceding.  But  if  the  owner's 
agents  meant  to  abandon  at  all,  in  consequence  of  the  un- 
lawful seizure  by  the  British  officer  at  the  Cape,  which  is  the 
loss  declared  upon,  they  ought  to  have  given  notice  of  it  on 
the  receipt  of  the  first  letter  of  advice  in  the  June  preceding: 
the  owners'  right  of  abandonment  is  not  renewed  upon  every 
new  occasion  in  the  progress  of  the  same  loss  :  and  with  re- 
ference to  that  period,  the  notice  was  out  of  time.  The  loss 
was  either  occasioned  by  the  original  detention,  or  by  the 
condemnation  :  if  by  the  latter,  it  is  not  within  the  declara- 
tion ;  if  by  the  former,  and  so  within  the  declaration,  it  could 
only  become  a  total  loss  by  an  abandonment  within  due  time, 
which  this  was  not.  ("Lord  Ellenborough,  C.  J.  The 
assured  stands  upon  the  actual  destruction  as  to  him  of  the 
thing  insured,  which  precludes  the  necessity  of  any  notice  to 
abandon  it.  Bayley,  J.  No  circumstance  has  happened 
since  to  make  the  original  detention  less  than  a  total  loss.] 
He  then  contended  that  while  the  sentence  of  condemnation 
remained  unreversed,  it  justified  the  detention  ;  and  though 
the  subsequent  reversal  shewed  it  to  have  been  wrong  as  to 
the  devesting  of  the  property,  yet  the  reversal  being  upon 
payment  of  the  costs  of  the  seizing  officer,  shewed  that  there 
was  a  good  excuse  for  the  detention  for  the  purpose,  of 

instituting 
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the  detention.     In  the  Admiralty  Courts  there  is  always  an 

against  ulterior  question,  after  a  sentence  of  condemnation  is  re- 
Fufbdbk.  versed,  whether  the  detention  were  proper ;  and  that  de- 
[  310  }  termines  the  consideration  of  costs.  The  sentence  was 
only  reversed  here  upon  further  proofs  and  subsequent 
information.  [Bayley,  J.  The  further  proof  only  related 
to  the  property  :  but  the  Court  of  Appeal  had  no  doubt  as 
to  the  condemnation  being  illegal.] 

Lord  Ellen  borough,  C.  J.  The  ultimate  decision 
shews  that  the  condemnation  was  illegal ;  and  costs  may  be 
given  to  the  seizing  officer  on  other  accounts  than  because 
the  detention  was  legal.  These  Courts  may  allow  costs  to 
a  captor  where  there  is  a  probable  or  meritorious  cause. 
The  sentence  of  condemnation  is  the  only  evidence  in  the 
case  of  the  detention  being  lawful,  and  the  subsequent  re- 
versal destroys  that  evidence,  and  affirms  that  the  detention 
was  unlawful ;  although,  on  probable  cause,  costs  have  been 
allowed :  and  then  the  underwriter  is  bound  to  make  good 
the  loss.  Then,  as  to  the  point  of  abandonment ;  if  instead 
of  the  saltpetre  having  been  taken  out  of  the  ship  and  sold, 
and  the  property  devested,  and  the  subject-matter  lost  to  the 
owner,  it  had  remained  on  board  the  ship,  and  been  restored 
at  last  to  the  owner,  I  should  have  thought  that  there  was 
much  in  the  argument,  that  in  order  to  make  it  a  total  loss 
there  should  have  been  notice  of  abandonment,  and  that  such 
notice  should  have  been  given  sooner :  but  here  the  pro- 
perty itself  was  wholly  lost  to  the  owner,  and  therefore  the 
necessity  of  any  abandonment  was  altogether  done  away. 
The  rest  of  the  Court  assenting, 

Postea  to  the  Plaintiff. 


The 
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Feb.  6th. 

A  CASK  was  reserved  by  the  Sessions  in  Devonshire  for  An  order  of 
the  opinion  of  this  Court,  in  which  it  was  stated  that  jemovm^thc 
the  parish  of  Drewsteington,  in  that  county,  appealed  against  wife  and 

an  order  dated  L'lth  April  1810,  whereby' Elizabeth,  the  wife  daughters  of 

_  '  J  '  J     a  pauper  to 

of  Charles  Hill,  and  Ann  Hill  and  Elizabeth  Hill,  her  (laugh-  the  place  of 

ters  by  her  said  husband,  were  removed  from  Ifarberton  in  the  tht'ir  ■*•*!•" 
r»  •  ii  /»  i    •    i       i       i  ment  is  sup- 

same  county  to  Drewsteington, as  the  place  of  their  last  legal  p,)rtcd  prima 

settlement:  and  that  upon  the  trial  of  theappeal  the  respond-  fac'e  byshew- 
ents  proved  that  Elizabeth  Hill,   the  wife,  who  before  her  paf  j^to  ° 
marriage  was  called  Elizabeth  Eoram,  was  born  in  Drews-  which  the  re- 
teington,  of  parents  living  there.     They  also  proved  that  on  made  wastfi 
the   16th  of  February   1806  she  married  Charles  Hill  in  the  place  of  set- 
parish  of  Chagford;  and  from  a  copy  of  the  registry  of  the  t,ementofthe 
marriage  which  was  produced,  it  appeared  that  he  was  therein  her  marriage; 
described  to  be  of  the  parish  o/"Alverdiscott,  in  the  county  of  although  it 
Devon,  labourer,  and  the  said  Elizabeth  was  therein  described  Dy  a  Copy  of 
to  be  of  the  parish  of  Drewsteinglon.     They  also  examined  the  marriage 
Elizabeth  Hill,  the  wife,  who  proved  that  the  children  men-  thehusband 
tioned  in  the  order  were  born  after  the  marriage:   and  also  was  therein 
that  her  husband  Charles  Hill  was  with  her  in  Harberton  a  be^/a^r 
little  after  Christmas  last;    since  which  time  he  had  left  her,  parish; (which 

and  she  had  not  seen  him  since :  that  he  was  not  there  when  description 

.       .  .  was  held  to  be 

she  was  examined  before  the  justices  previous  to  nor  at  the  no  evidence 

time  of  her  removal,  and  that  she  did  not  know  her  husband's  of  his  having 

settlement.     The  chargeability  of  Elizabeth  Hill  and  her  there:)  and 

children  to  Harberton  was  not  disputed.    The  parish  of  Har-     [  312  ] 

berton  here  closed  their  case,  without  giving  any  further  evi-  s,uch  evidence 

.  «  i     i      l      j  e      l       throws  the 

dence  to  account  tor  the  absence  ot  the  husband,  or  any  turther  burden  of 

search  having  been  made  for  him,or  inquiry  as  to  his  settlement.  Pro°f  upon 

The  parish  of  Drewsteinglon  produced  no  witnesses,  nor  did  jan^  that 

they  offer  any  witnesses  of  the  husband's  settlement.  The  Ses-  the  husband 

sions,  after  hearing  counsel  on  both  sides,  quashed  the  order.  *^*    I~ 

Soon  after  this  case  had  been  opened  at  the  bar,  the  Court  rish. 

said  that  there  could  be  no  doubt  but  that  the  evidence,  offered 

by  the  respondents,  of  the  wife's  maiden  settlement  was  prima 

facie  sufficient;  and  that  it  lay  upon  the  appellants  to  rebut  it 

by  giving  evidence  of  the  husband's  settlement  in  a  different 

parish: 
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parish :  but  the  Sessions  having  decided  against  the  respond- 
ents, upon  the  supposition  that  they  had  not  used  due  dili- 
gence in  endeavouring  to  procure  the  attendance  of  the  hus- 
band, or  in  accounting  for  his  absence,  or  inquiring  as  to  his 
settlement :  without  going  further  into  the  consideration  of 
the  case,  this  Court  sent  it  back  to  be  re-heard-by  the  Sessions, 
to  give  the  appellants  an  opportunity  of  entering  into  their 
own  case,  and  of  giving  evidence  of  the  husband's  settlement. 
And  the  description  in  the  copy  of  the  marriage  register  of  the 
husband,  that  he  was  of  the  parish  of  Alverdiscott,  was  consi- 
dered to  be  no  evidence  of  his  having  a  settlement  there. 

East  and  Grfford  were  for  the  appellants.     Burrough  and 
Harris  contra.  • 


[313] 

Wednesday. 
Feb.  6th. 


A  substitute 
in  the  militia 
fraudulently 
and  falselyde- 
claring  at  the 
time  of  his  en- 
rolment that 
he  had  no  wife 
or  family, 
when  in  fact 
he  had  a  wife 
and  onechild, 
is  not  entitled 
to  any  paro- 
chial allow- 
ance for  their 
relief  under 
the  stat.  43  G. 
3.c.47.*.2.$ 
5. 


The  King  against  The  Inhabitants  of  Preston. 

ON  appeal  against  an  order  and  certificate  of  a  justice  of 
the  peace  of  the  county  of  Lancaster,  the  Sessions  of 
that  county  set  aside  the  order  and  certificate,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  order  in  question  was  made  by  the  magistrate,  directed 
to  the  overseers  of  the  township  of  Preston  in  the  county  of 
Lancaster ;  and  recited  in  substance,  that  Ann  Eastwood,  of 
Preston,  in  the  said  county,  had  on  the  10th  of  February  1810, 
made  oath  before  the  magistrate  that  her  husband  was  a  sub- 
stitute then  serving  in  the  militia  of  that  county,  embodied 
and  called  out  into  actual  service  :  that  he  was  serving  for  the 
township  of  Pilling  in  the  said  county,  and  had  left  her  and 
one  child,  Ann,  born  in  lawful  wedlock,  and  under  the  age  of 
ten  years,  viz.  about  two  years  and  a  half,  then  dwelling  in 
the  said  township  of  Preston,  who  were  unable  to  support 
themselves.  Therefore  the  magistrate  ordered  the  overseers  of 
Preston  to  pay  the  said  Ann  Eastwood,  out  of  the  poor's  rates, 
4s.  weekly  for  the  support  of  herself  and  child  from  henceforth 
till  otherwise  ordered.  And  the  same  magistrate  certified, 
under  the  same  date,  to  the  overseers  of  the  poor  of  the  town- 
ship of  Pilling,  in  the  said  county,  that  he  had  made  the  same 

order 
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order  for  relief;  and  he  thereby  directed  the  last-mentioned        J81I. 

overseers  to  reimburse  the  money  so  paid  in  pursuance  of       

that  order  to  the  overseers  of  Preston.     The  case  further 

against 

stated,  that  John  Eastwood,  mentioned  in  the  order,  was,  on  The  Inhabit- 
the  28th  of  Nov.  1807,  enrolled  in  *the  2d  regiment  of  R.  „ants  of 
Lancashire  militia  as  a  substitute  for  M.  Gardner,  who  had  *| 
been  regularly  ballotted  to  serve  in  the  militia  for  the  town- 
ship of  Pilling,  and  has  ever  since  such  his  enrolment  served 
as  a  private  soldier  in  that  regiment,  which,  during  the  whole 
of  that  time,  has  been  embodied  and  called  out  into  actual 
service.  At  the  time  of  his  enrolment  he  fraudulently  and 
falsely  represented  and  declared,  that  he  had  no  wife  or  family  ; 
he  having  at  that  time  a  wife  and  one  daughter  then  and  still 
dwelling  at  Preston  :  but  he  neither  then  had  nor  now  ha9 
any  other  child.  Application  having  been  made  by  the  wife 
and  daughter  for  an  allowance  under  the  stat.  43  Geo.  3.  c. 
47. ;  and  it  appearing  to  the  justice,  to  whom  such  appli- 
cation was  made,  that  they  were  the  wife  and  daughter  of  a 
person  serving  and  enrolled  in  the  militia  of  England,  and 
unable  to  support  themselves,  he  made  the  order  and  certifi- 
cate appealed  against.  The  proviso  in  the  5th  clause  of  the 
statute,  that  the  substitute  shall  undertake  and  make  pro- 
vision for  the  maintenance  of  his  other  children,  to  the  satis- 
faction of  the  justice  of  the  peace  to  whom  application  shall 
be  made  under  the  act  for  the  relief  of  his  family,  was  not 
complied  with  in  any  manner  whatever.  A  demand  having 
been  made,  in  pursuance  of  the  order  and  certificate  above- 
mentioned,  the  overseers  of  Pilling  appealed  against  them  to 
the  Sessions,  being  the  next  sessions  after  such  demand. 

The  question  turned  on  the  2d  and  5th  sections  of  the  stat. 
43  Geo.  3.  c.  47.  By  the  first  of  these,  if  any  person  serving  or 
enrolling  in  the  militia  of  England  as  a  ballotted  man  or  sub- 
stitute, &c.  shall,  when  embodied  and  called  out  into  actual 
service,  leave  a  family  unable  to  support  themselves,  the  over- 
seers of  the  poor  of  the  parish,  &c.  where  the  family  of  such  [  315  J 
person  shall  dwell,  shall,  by  orderof  a  justice  of  the  peace,  pay 
to  the  family  of  every  such  militia-man,  out  of  the  poor's  rates, 
a  certain  weekly  allowance  not  exceeding  the  local  price  ofone 
day's  labour  in  husbandry,  nor  less  than  1$.  for  every  child 
born  in  wedlock,  and  under  the  age  of  10  years  ;  and  at  the 
like  rate  for  his  wife.     But  the  5th  section  provides  "  that  no 

u  allowance 
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"  allowance  under  this  act  shall  be  ordered  or  paid  to  the 
"  family  of  any  substitute,  &c.  who  shall  at  the  time  of  his 
"  enrolment,  have  fraudulently  and  falsely  represented  and 
"declared,  that  he  had  no  wife  or  family  ;  or  to  any  sub- 
"  stitute,  &c.  having  more  than  one  child  at  the  time  of  his 
"  enrolment,  who  shall  have  fraudulently  and  falsely  repre- 
sented and  declared  at  the  time  of  such  enrolment,  that  he 
"  had  only  one  child  :  Provided  always,  that  where  the  sub- 
"  stitute,  &c.  to  whom  any  such  family  shall  belong,  shall  un- 
"  dertake  and  make  provisiou  for  the  maintenance  of  his  other 
"  children  to  the  satisfaction  of  any  justice  of  the  peace,  &c.  it 
"  shall  be  lawful  for  such  justice  to  order  the  allowance  under 
"  this  act  to  be  paid  in  respect  of  the  wile  of  such  substitute,  &c. 
"  and  of  one  child  of  such  family  under  the  age  of  10  years." 

J.  Williams  was  heard  in  support  of  the  order  and  certifi- 
cate of  the  magistrate,  and  contended  that  the  intention  of 
the  legislature  appeared  from  the  whole  of  these  clauses  to  be 
that,  whether  the  militia-man  made  a  fraudulent  and  false  re- 
presentation of  the  state  of  his  family  or  not,  provision  might 
be  made  to  the  extent  of  his  wife  and  one  child.  That  the 
words  "  such  family"  following  the  proviso  at  the  end  of  the 
5th  clause,  meant  a  wife  and  one  or  more  children ;  and  that  the 
exclusion  from  the  benefit  of  the  provision,  upon  making  a 
fraudulent  and  false  representation  of  the  state  of  his  family, 
was  only  meant  to  attach  on  cases  when  there  was  a  wife  and 
more  than  one  child.  The  Court,  however,  without  hearing 
Holroyd,  contra,  were  clearly  of  opinion  that  the  fraudulent 
and  false  declaration  made  by  the  militia-men  in  this  case 
excluded  him  from  the  benefit  of  the  act. 

Lord  Ellenborough,  C.  J.  It  is  only  necessary  to  read 
the  words  of  the  act  in  this  case ;  they  are  unpervertible ;  they 
refer  as  well  to  the  case  of  a  substitute  who  having  a  wife  or 
child,  or  children,  shall  fraudulently  and  falsely  declare  at  the 
time  of  his  enrolment  that  he  has  no  wife  or  family,  as  to  one 
who,  having  more  than  one  child,  shall  fraudulently  and  falsely 
declare  that  he  has  only  one :  in  either  case  he  is  excluded  from 
the  benefit  of  the  provision.  But  if  he  choose  to  tell  the  truth 
at  the  time,  that  he  has  a  wife  and  one  child,  they  are  to  be 
provided  for :  or,  if  having  more  than  one  child,  he  undertakes 
and  makes  provision  for  the  rest,  the  magistrate  is  empow- 
ered to  order  the  allowance  to  be  made  for  his  wife  and  on« 

child 
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child  under  the  age  of  10  years.     This  man  then,  having        J811. 

made  the  fraudulent  and  false  declaration  stated,  is  excluded         

from  the  benelit  of  the  allowance  by  the  plain  term9  of  the       again™ 
legislature.  The  Inhabit- 

Per  Curiam,  Order  of  Sessions  con-      ,,*"*!!  °fv 

firmed,  disallowing  the 
order  of  the  justice  of 
the  peace. 


The  King  against  the  Inhabitants  of  Englefield. 


C  317  ] 

Wednesday, 
Feb.  6th. 


TWO  justices  made  an  order  dated  21st  of  March  1S09,  Where  hus- 

for  the  removal  of  Joseph  Timms,  Elizabeth  his  wife,  hand  an.d  w,fe 

r  _  '  and  their 

and  their  two  infant  children  by  name,  from   Englefield  in  children  were 

the  county  of  Berks,  to  Cassington  in  Oxfordshire  :   and  by  amoved  by 
,i  *         ,. ..  i  •  •         ,        .,  'it         »    an  order  of 

another  order  ot  the  same  date,  reciting  that  the  said  Joseph  justices  to  the 

Timms  was  then  unable  to  travel  by  reason  of  sickness  and  p'ace  of  their 

infirmity  of  body,  they  suspended   (by  virtue  of  the  stat.  raent  and 

35  Geo.  3.  c.  101.  s.  2.)  the  execution  of  the  first  order  as  to  thatorderwa* 

Joseph  Timms,  until  it  should  be  made  appear  to  them  that  t^thehus-*8 

he  was  sufficiently  recovered  from  his  illness  to  be  removed  band,  until  it 

without  danger ;    and  afterwards  they  made  a  third  order,  sno",(1  be 

°  J  7   made  appear 

dated  17th  of  March  1810,  by  which,  after  stating  that  it  had  that  he  was 

been  proved  on  oath  before  them  that  Joseph  Timms,  named  sufficiently 

recovered  to 
in  the  order  of  removal  first-mentioned,  died  on  the  7th  be  able  to 

instant,  and  that  the  reasonable  charges  incurred  by  the  sus-  travel ;  the 
pension  of  the  said  order  of  removal  amounted  to  41/.  4s.  6d.  children 
they  directed  the  parish  officers  of  Cassington,  to  which  the  being  re- 
said  pauper  was  to  have  been  removed,  to  pay  those  charges  [Jig  death  " 
to  the  parish  officers  of  Englefield.  without  any 

After  the  death  of  Joseph  Timms  his  wife  and  children  su5sequent 
1  .  order  remov- 

were  removed  (a)  under  the  first-mentioned  order,  from  ingthesus- 

Englefield  pension  of  the 
°  u  first  order,  is 

(a)  The  provision  made  for  the  suspension  of  orders  of  removal  in  the  J1"  reaso.n  for 
cases  provided  for  by  the  act  of  the  35  Geo,  3.  c.  101.  s.  2.  has  been   to  quasn  tbat 
well  confirmed,  and  the  true  spirit  of  it  followed  up,  by  the  declaratory   order  on  ap- 
section  (3)  of  the  stat.  49  G.  3.  c.  184.,  which,  "  in  order  to  avoid  any   peal,  nor  to 
"pretence  for  forcibly  separating  husband  and  wife,  or  other  persons  quash  another 
"nearly  connected  with  or  related  to  each  other,  and  who  are  living  men\0fthe" 
"  together  as  one  family  at  the  time  of  any  order  of  removal  made,  or  charges  of 
"  vagrant-  pass  granted,  during  the  dangerous  sickness  or  other  infirmity  such  sus- 
a  of  Fusion. 
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Englejield  to  Cassington  ;  and  on  appeal  by  the  latter  parish 
such  order,  and  also  the  order  for  the  payment  of  the  charges, 
all  the  three  orders  above-mentioned  were  quashed  as  in- 
sufficient, inasmuch  as  the  order  suspending  the  order  of  re- 
moval had  not  been  itself  taken  off  by  an  order  of  magis- 
trates on  the  death  of  Joseph  Timms ;  subject  to  the 
opinion  of  the  Court  on  these  facts. 

Abbott  appeared  in  support  of  the  order  of  Sessions,  and 
Burrough  and  Wakefield,  contra.  But  the  difficulty  occurred 
upon  the  opening  of  the  case,  which  the  Court  thought 
could  not  be  gotten  over,  upon  what  ground  the  Sessions 
could  quash  these  orders,  which  upon  the  face  of  them  were 
all  good,  when  the  real  objection  to  the  removal  of  the  wife 
and  two  children,  if  any,  was  the  want  of  another  order  of 
magistrates  taking  off  the  suspension  of  the  original  order  of 
removal.     The  respondent's  counsel,  indeed,  suggested  that 


"  of  any  one  or  more  of  such  family  on  whose  account  the  execution  of 
"  such  order  of  removal  or  vagrant-pass  shall  be  suspended  f*  enacts  and 
declares,  "  That  where  any  order  of  removal  or  vagrant-pass  shall  be 
"  suspended  by  virtue  of  this  or  of  the  said  recited  act,  on  account  of 
"  the  dangerous  sickness  or  other  infirmity  of  any  person  or  persons 
"  thereby  directed  to  be  removed  or  passed,  the  execution  of  such  order 
"  of  removal  or  vagrant-pass  shall  also  be  suspended  for  the  same  period 
"  with  respect  to  every  other  person  named  therein  who  was  actually 
"  of  the  same  household  or  family  of  such  sick  or  infirm  person  or 
"  persons  at  the  time  of  such  order  of  removal  made  or  vagrant- 
"  pass  granted/'  This,  it  appears,  was  the  true  sense  of  the  original 
clause,  which  required  and  authorized  the  magistrates  "  making  such 
"  order  of  removal,  or  granting  such  vagrant-pass,  to  suspend  the 
"  execution  of  the  same,  (i.  e.  of  the  order  or  pass  in  toto,)  until  they 
11  were  satisfied  that  it  might  safely  be  executed  without  danger  to  any 
"  person  who  was  the  subject  of  the  same."  But  some  magistrates 
having  doubted  their  authority  in  this  respect,  it  was  thought  better  to 
put  an  end  to  all  doubt  by  the  declaration  of  the  legislature  as  soon  as 
a  fit  opportunity  was  presented  by  the  introduction  of  the  bill  in 
question,  which  contains  in  other  clauses  several  judicious  additions 
to  the  former  act.  These  and  other  laws  of  the  like  description  are 
from  time  to  time  passed  by  a  legislature,  the  individuals  of  which,  for 
the  most  part,  as  well  as  those  by  whom  such  laws  are  put  in  force, 
contribute  very  largely  to  the  expence  cieated  by  them.  They  are 
founded  no  less  in  sound  policy,  than  in  justice  and  Christian  duty. 
It  is  on  occasions  of  sickness  principally,  or  other  accidental  necessity, 
and  in  old  age,  that  the  honest  labourer  stands  in  need  of  this  national 
and  paternal  care. 

the 
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the  death  of  the  husband  operated  as  a  natural  death  to  the        181 1. 

order  of  suspension  :    but  the  Court  did  not  decide  the  case        

on  that  ground  :  and  it  was  observed,  e  contra,  that  the  terms       against* 
of  the  order  of  suspension  did  not  apply  to  the  case  of  death,  The  inhahit- 
but  it  was  to  operate  till  the  sick  person  could  be  safely  re-  en<*le»uLd 
moved.     For  the  other  reason,  however,  the  Court  quashed 
the  order  of  Sessions:    and  Le  Blanc,  J.  referred  to  the 
precedent  of  a  permission  to  remove  after  an  order  of  sus- 
pension, given  in  the  new  edition  of  Burn's  Justice,  as  being 
best  adapted  to  such  a  case. 


The  King  against  The  Inhabitants  of  St.  Paul,  Dept-        [  330  ] 

PORD-  Wednesday, 

Feb.  6th. 

UPON  an  appeal  against  an  order  of  justices  removing  Settling  for 
Richard  Rice,  his  wife  and  child,  from  the  parish  of  todays  Upon 
St.  Paul,  Deptford,  in  the  county  of  Kent,  to  the  parish  of  ahe  yearfy  * 
Greenwich,  the  Sessions  quashed  the  order,  subject  to  the  rent  of  io/. 

opinion  of  the  Court  upon  this  case.  *he  !and,ord 

r  r  paying  rates 

Richard  Rice,  the  pauper,  at  Christmas  1807  rented  a  te-  and  taxes, 
nement  of  E.  Burford  in  Greenwich,  and  resided  upon  it  wlj^con^er* 
more  than  40  days,  under  an  agreement,  by  which  it  was  upon  the  te- 
stipulated  that  he  should  pay  10/.  by  the  year  to  Burford  nant- 
for  the  said  tenement,  and  that  Burford  should  pay  all  taxes, 
rates  and  charges  whatsoever ;  which  he  did.     The  Court  of 
Quarter  Sessions  were  of  opinion,  that  if  the  taxes,  rates, 
and  charges,  usually  deemed  tenant's  taxes,  are  to  be  de- 
ducted from  the  10/.  which  the  tenant  agreed  to  pay  to  the 
landlord,  the  said  tenement  was  not  of  the  annual  value  of 
10/. :    but  if  those  taxes  are  not  to  be  deducted,  the  said  te- 
nement was  of  the  value  of  10/. 

Gurney,  in  support  of  the  order  of  Sessions,  said  that  this 
case  had  been  reserved,  in  order  to  bring  under  the  revision 
of  the  Court  the  judgment  in  the  case  of  The  King  v. 
Framlingham  (a),  which  he  admitted  to  be  directly  in  point : 
but  that  was  decided  in  the  absence  of  Lord  Mansfield,  and 
at  a  time  when  the  Court  leant  much  in  favour  of  settle- 

(«)  Burr.  S.  C.  748. 

meats : 
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1811.        ments  :   but  of  late  they  have  in  all  cases  of  doubt  resorted 

to  the  words  of  the  act  of  ^parliament :    and  here  it  is  clear, 

that  if  the  landlord  be  to  pay  all  the  tenant's  rates  and  taxes 

The  Inhabit-    out  of  the  10/.  annual  rent  reserved,  the  yearly  value  of  the 

ante  of        tenement  cannot  be  so  much  as  10/.,  which  is  necessary  to 

Dbptford.     confer  a  settlement  by  the  words  of  the  statute  (a).     It 

*f  321  1     is  the  same  thing  whether  the  tenement  be  let  fcr9/.,  the 

tenant  paying  1/.  for  his  own  taxes;    or  whether  the  rent 

reserved  be  10/.,  the  landlord  undertaking  to  pay  1/.  for  the 

taxes  payable  by  the  tenant. 

Taddy  contra,  was  stopped  by  the  Court. 
Lord  Ellenbouough,  C.  J.  If  we  were  sitting  to  hear 
the  case  of  The  King  v.  Framlingham  now  argued,  the  ar- 
gument might  have  weight  ;  but  it  having  been  settled 
nearly  40  years  ago  that  the  rent  reserved  (all  fraud  apart) 
is  to  be  taken  as  the  criterion  of  the  value  of  the  tenement, 
without  reference  to  the  payment  of  the  rates  and  taxes  by 
the  landlord,  we  are  not  now  at  liberty  to  disturb  that 
decision  upon  any  speculative  opinion.  The  tenant  may  be 
said  to  obtain  credit  for  a  tenement  in  one  sense  of  the  yearly 
value  of  10/. ;  and  I  cannot  say  that  the  former  decision  is 
so  directly  against  the  words  of  the  act  as  necessarily  to  be 
wrong. 

Grose,  J.  It  is  better  stare  decisis.  The  very  case  has 
been  already  determined. 

Le  Blanc,  J.     If  we  were  to  decide  against  the  former 

case,  it  would  let  in  the  deduction  from  the  amount  of  the  rent 

reserved  of  every  payment  to  be  made  by  the  landlord  which 

[  322  j     might  have  been  thrown  upon  the  tenant.     The  rule  being 

settled  otherwise,  it  is  better  to  abide  by  it. 

Bayley,  J.  There  is  quite  uncertainty  enough  in  settle- 
ment cases ;  and  when  a  point  has  been  once  decided,  it  is 
best  to  adhere  to  the  decision. 

Order  of  Sessions  quashed. 

(a)  13  tj  14  Car.  2.  c.   12. 


The 


in  the  Fifty-first  Year  of  GEORGE  III.  J2 

1811. 
The  Kino  against  Marshall  and  Grantham.  Saturday 

Feb.  9th.' 

S~y 4 R RO IV  mo\ed  for  a  criminal  information  against  the  The  Court 

LX  defendants,    justices  of  the  peace  for  the  parts   of  wil1  not.Brf' 
7    •'  r  ,  «  a  rule  nisi  for 

JLindsey  in  the  county  of  Lincoln,  for  having  on  the  24th  of  a  criminal  in- 

October  last  improperly,  as  it  was  suggested,  granted  an  ale  f°rmall<m 
i-  mi  /      i_    j      •  i  •  •       against  a  raa- 

licence.      lite  prosecutor  had  given  the  magistrates  notice  gistrateso 

of  the  intended  application  to  this  Court  on  the  26th  of  'ate  m  tlie 

January.     But  the  Court  now  refused  to  entertain  it,  be-  after  the  ira- 

cause  it  was  made  so  late  in  the  second  term  that  the  ma-  puted  ofFince, 

gistrates  would  have  no  opportunity  of  shewing  cause  in  the  htni°from  the 

present  term   against  a   rule  nisi   for   an   information,    if  opportunity 

granted.    And  Le  Blanc,  J.  read  a  note  of  a  case  of  The  of  shcwin?  , 
P  '  cause  against 

King  v.  Thomas,  H.  41  Geo.  3.  which  was  a  similar  appli-  it  in  the  same 
cation   against  a  justice   of  the  peace;    and  because   the  term, 
offence  was  stated  to  have  been  committed  in  October,  and 
the  motion  was  not  made  till  so  late  in  Hilary  Term  that 
there  was  not  time  for  the  magistrate  to  shew  cause  in  that 
Term  against  it,  the  Court  refused  to  grant  the  rule  (a). 

(a)  Vide  The  King  v.  Harries  and  Another,  ante,  270. 
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Forbes  and  Another  against  Aspinall. 


Monday, 

The  valuation  HF^IS  case  came  before  the  Court  upon  a  motion  for  a 
upon  a  freight  JL  new  trial  in  an  action  on  a  policy  of  insurance,  in 
policy  of  in-     whjcn  the  plaintiffs  had  recovered  a  verdict  at  the  Sittings 

^»ll I'illlCtl  IS  CHI-  _? 

oulated  upon  after  last  Trinity  Term  at  Guildhall.     It  was  first  moved  in 

a'1  the  goods  tjie  jast  Term,  when  a  rule  to  shew  cause  was  granted ;  and 

tended  to  &  was  afterwards  argued  at  length  in  the  same  Term  by 

carry  upon  The  Attorney-General,  Scarlet,  and  Richardson,  on  the  part 

insured  "and  °^  *ne  plaintiffs,  and  by  Park  and  Littledale  for  the  de- 

if  by  a  peril  fendant.     The  Court  took  till  this  Term  to  consider  of  their 

against  the  judgment;  in  delivering  which  the  Lord  Chief  Justice  went 

ship  be  lost,  so  fully  into  the  arguments  urged,  and  the  cases  cited  at  the 

on^ofth  kar'  *haiL  lt  is  unnecessary  to  repeat  them, 

goods,  the  The  insurance,  as  it  concerned  this  case,  was  on  freight 

freight  ot  valued  at  6500/.  upon  the  ship  Chiswick,  "at  and  from  any 
which  was  __  *     .         _  .     *         ,         ,  _•_,    .        J 

intended  to      P0"  or  ports  in  Hayli  to  Liverpool,  or  her  port  ot  discharge 

be  covered,  in  the  United  Kingdom."     The  declaration  alleged  that  on 

the  valuation'  *ne  ^  °^  Juty  1S0S  the  ship  was  in  safety  in  a  certain  port 

must  be  in  Hayli,  and  that  divers  goods  and  merchandizes  were  then 

a      a  and  there  loaded  on  board  to  be  carried  on  the  voyage  in- 

the  assured  sured  ;  that  the  plaintiffs  were  interested  in  the  freight,  &c. 

can  only  re-  to  the  amount  insured  ;    and  that  on  the  J5th  July  the  ship, 

that  propor-  w*tn  tne  a°°ds  on  board,  was  lost  by  the  perils  of  the  seas, 

tional  share  ;  and  the  plaintiffs  thereby  lost  their  freight,  &c. 

fVetebYva-  The  facts  Proved  and  admitted  were  that  the  plaintiffs 

lued  at  6500/.  were  the  owners  of  the  ship  Chiswick ;   that  she  sailed  from 

was  insured  Liverpool  with  the  goods  to  Hayli  to  trade  there,  and  to 
on  a  ship  from  r  °  »        j  r* 

any  port  or  bring  home  a  return  cargo  or  produce,  and  arrived  at  Hayli 
ports  in  Hayli 

to  Liverpool ;  and  the  ship,  which  had  sailed  with  goods  from  Liverpool  to  Hayli  on  a 
voyage  of  barter,  after  exchanging  a  part  of  her  outward  cargo  for  55  bales  of  cotton 
at  one  port  of  Hayti,  proceeded  with  the  same  to  another  port,  for  the  purpose  of  mak- 
ing a  similar  barter  of  the  rest  of  the  outward  cargo,  but  was  lost  by  a  peril  of  the  sea 
before  it  was  effected  ;  the  assured  was  only  entitled  to  recover  for  the  freight  of  the 
55  bales  of  the  return  cargo  on  board ;  though  there  was  a  moral  certainty  at  the  time, 
that  the  remaining  part  of  her  outward  cargo  would,  except  for  the  loss,  have  been  ex- 
changed for  a  full  return  cargo  ;  for  shortly  after  the  loss  of  the  ship,  the  goods  saved 
from  the  wreck  were  in  fact  exchanged  for  more  produce  than  was  sufficient  to  have 
covered  the  freight  insured. 

But  if  there  be  a  loss  by  a  peril  insured  against  of  the  whole  subject-matter  of  the 
insurance  to  which  the  valuation  applied,  as  of  all  the  intended  freight,  where  the  in- 
surance is  on  freight,  the  valuation  in  the  policy  will  not  be  opened. 

And  in  an  action  on  a  freight  policy  it  seems  sufficient  to  prove  a  contract  under 
which  the  ship-owner  would  have  been  entitled  to  demand  freight  if  the  voyage  were 
not  slopped  by  a  peril  insured  against. 

on 
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on  the  4th  of  July  1808  with  poods  to  be  there  bartered  for        J8 If. 

other  poods  to  be  brought  bark  to  Liverpool.     Part  of  the        

poods  were  accordingly  bartered  and  exchanged  for  55  bales 
of  cotton,  which  were  shipped  on  board  at  Jaquemel  (on  the  AsriaAU 
south  side  of  Ilayli  :)  the  remaining  part  of  her  outward 
cargo  was  still  on  board,  and  would  in  all  probability  have 
been  exchanged  for  other  goods,  but  for  the  loss  after-men- 
tioned. That  the  ship  proceeded  from  Jaquemel  to  Au  Caycs, 
another  port  of  JIayli,  to  barter  away  the  residue  of  her 
outward  cargo,  and  to  complete  her  lading  home ;  and  with 
such  cargo  and  55  bales  on  board,  was  in  safety  on  the  15th 
of  Ju/y,  when,  by  the  perils  of  the  seas,  she  was  driven  on 
shore  and  lost.  That  the  defendant  settled  for  the  freight 
of  the  55  bales  of  cotton,  without  prejudice  to  the  plaintiff's 
claim  for  further  loss  of  freight,  if  they  were  entitled  to  it. 
That  the  remaining  part  of  the  outward  cargo,  though 
damaged,  was  saved  from  the  wreck,  and,  in  twelve  days 
after  the  loss  of  the  ship,  was  exchanged  for  250  tons  of  coffee 
and  100  tons  of  wood,  the  freight  of  which  would  have  been 
of  larger  value  than  the  sum  insured  on  freight,  if  the  ship 
had  not  been  lost. 

Lord  Ellen  borough,  C.J.  now  delivered  the  judgment      l.  ^<J  J 
of  the  Court. 

This  was  a  motion  for  a  new  trial  in  an  action  upon  a  po- 
licy of  insurance  "  at  and  from  any  port  or  ports  in  Ilayli 
to  Liverpool,  SfC.  on  freight  valued  at  6500/.  The  ship  had 
sailed  from  Liverpool  to  Ilayli  with  a  cargo  intended  for 
barter  ;  had  bartered  away  part  of  her  outward  cargo,  and 
taken  in  55  bales  of  cotton,  in  part  of  her  return  cargo  ;  and 
was  proceeding  from  one  port  in  Ilayli  to  another ;  viz. 
from  Jaquemel  to  Au  Cayes,  to  barter  away  the  residue  of 
her  outward  cargo,  and  to  complete  her  lading  home,  when 
she  met  with  an  accident  by  the  perils  of  the  seas,  which 
occasioned  a  total  loss.  If  the  plaintiffs  be  only  entitled  to  a 
satisfaction  for  a  partial  loss,  that  satisfaction  has  already 
been  made,  and  a  nonsuit  should  be  entered.  But  the 
plaintiffs  contend,  that  as  this  was  a  valued  policy,  and  as 
part  of  the  goods  to  be  carried  upon  the  freight  insured  were 
on  board  at  the  time  of  the  loss,  they  are  entitled  to  claim 
their  verdict  for  a  total  loss.  Freight  is  the  profit  earned 
by  the  ship-owner  in  the  carriage  of  goods  on  l>oard  his 

S  2  ship ; 
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1811.        ship;    and  an  insurance  upon  freight  is  an  insurance  made 
in  order  to  secure  that  profit  to  the  ship-owner,  in  case  he  ia 

against  prevented  by  any  of  the  perils  insured  against  from  actually 
Aspinali..  earning  such  profit.  An  insurance  upon  freight  has  no  re- 
ference to  the  hull  of  the  ship,  or  to  its  outfit  for  the  voyage; 
both  of  which  are  protected  by  insurance  upon  the  ship;  but 
its  sole  object  is  to  protect  the  assured  from  beingdeprived,  by 
any  of  the  perils  insured  against,  of  the  profit  he  would  other- 
wise earn  by  the  carriage  of  goods.  To  recover,  therefore,  in 
any  case  upon  a  policy  on  freight,  it  is  incumbent  on  the  as- 
sured to  prove,  that  unless  some  of  the  perils  insured  against 

[  326  ]  ]iac|  intervened  to  prevent  it,  some  freight  would  have  been 
earned  ;  and  where  the  policy  is  open,  the  actual  amount  of 
the  freight,  which  would  have  been  so  earned,  limits  the  ex- 
tent of  the  underwriter's  liability.  In  every  action  upon  such 
a  policy  evidence  is  given,  either  that  goods  were  put  on 
board,  from  the  carriage  of  which  freight  would  result,  or 
that  there  was  some  contract,  under  which  the  ship-owner, 
if  the  voyage  were  not  stopped  by  the  perils  insured  against, 
would  have  been  entitled  to  demand  freight :  and  in  either  case, 
if  the  policy  be  open,  the  sum  payable  to  the  ship-owner  for 
freight,  together  with  the  premiums  of  insurance  and  com- 
mission thereupon,  is  the  extent  to  which  the  underwriters 
are  chargeable.  In  this  case,  therefore,  as  there  was  no  con- 
tract under  which  the  ship-owner  could  claim  freight  but  for 
goods  actually  shipped  on  the  homeward  voyage,  the  assured 
could  have  made  no  claim,  had  this  been  an  open  policy,  but 
to  the  extent  of  the  actual  freight  on  the  55  bales  of  cotton 
which  were  shipped  for  this  country,  and  of  the  premiums 
and  commission  thereon.  And  indeed  that  point  has  been 
settled  against  this  very  plaintiff  in  an  action  on  an  open 
policy  on  this  very  riskj  in  Forbes  and  Another  v.  Cowie,  in 
Mr.  Park's  Addenda  to  the  last  edit.  p.  604.  The  question 
then  is,  whether  it  makes  any  essential  difference  that  this  is 
the  case  of  a  valued  policy  ?  And  we  are  of  opinion,  upon  full 
consideration,  that  it  does  not.  The  object  of  valuation  in  a 
policy  is  to  fix  by  agreement  between  the  parties  an  estimate 
upon  the  subject  insured,  and  to  supersede  the  necessity  of 
proving  the  actual  value,  by  specifying  a  certain  sum  as  the 
amount  of  that  value.  In  fixing  that  sum,  if  the  assured 
keep  fairly  within  the  principle  of  insurances,  which  is  merely 

to 
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lo  obtain  an  indemnity,  he  will  never  go  beyond  the  first  cost,        1811. 

in  the  case  of  the  goods;  adding  thereto  only  the  premium  and        

commission,  and,  if  he  think  fit,  the  probable  profit:  and  in  the  azainat 
case  of  freight,  he  will  not  go  beyond  the  amount  of  what  the  Aspihali.. 
sliip  would  earn, with  the  premiums  and  commission  thereupon. 
The  valuation,  however,  in  the  case  of  goods,  looks  to  all 
(In  goods  intended  to  be  loaded  ;  and  in  the  case  of  freight, 
it  looks  to  freight  upon  all  the  goods  the  ship  is  intended  to 
carry  upon  the  voyage  insured;  and  if  by  the  perils  insured 
against  in  a  valued  policy  on  goods,  part  only  of  the  goods 
intended  to  be  covered  be  lost,  the  valuation  must  be  opened, 
and  the  assured  can  only  recover  in  respect  oithat  part:  and 
so,  if  by  the  perils  insured  against  the  freight  of  part  only  of 
the  goods  to  be  carried  be  lost,  the  assured  can  only  recover 
in  respect  of  that  loss,  according  to  the  proportion  which  that 
part  bears  to  the  whole  sum  at  which  the  entire  freight  was 
estimated  in  the  valuation.  If,  for  instance,  the  insurance 
be  generally  upon  goods,  and  the  goods  intended  to  be  pro- 
tected be  500  hogsheads  of  sugar,  and  a  valuation  be  made 
accordingly,  but  the  ship  by  accident  takes  on  board  100 
only,  and  sails,  and  is  afterwards  lost  by  one  of  the  perils  in- 
sured against  with  those  100  on  board;  can  it  be  contended 
that  the  assured  shall  recover  to  the  full  amount  of  the  valua- 
tion, that  is,  for  the  whole  500,  when  he  has  lost  only  100? 
So  in  the  case  of  freight ;  if  the  ship  would  carry  500  tons, 
and  in  fixing  the  valuation  the  assured  calculate  his  freight 
upon  500  tons,  but  when  he  reaches  the  loading  port  he  can 
get  ten  tons  only  upon  freight,  and  sails  upon  the  voyage  in- 
sured with  those  ten  tons  only;  is  it  to  be  allowed,  that  if 
the  ship  be  lost  by  any  of  the  perils  insured  against,  and  he 
thereby  lose  freight  upon  ten  tons,  he  shall  be  entitled  to  the  [  328  J 
valuation  which  includes  the  freight  upon  500  tons?  And 
yet  to  this  extent  the  plaintiff's  argument  in  this  case  is  car- 
ried. The  proposition  is  monstrous :  instead  of  confining  the 
policy,  as  it  ought  to  be  confined,  to  a  contract  as  nearly  as 
may  be  of  indemnity,  against  what  may  be  lost  in  respect  of 
freight  by  the  perils  insured  against,  it  converts  it  into  a  con- 
tract of  indemnity  against  a  different  class  of  accidents,  which 
may  operate  to  prevent  the  assured  from  being  able  to  pro- 
cure a  full  cargo  upon  freight,  and  may  make  it  the  interest 
of  the  assured,  which  it  never  ought  to  be,  that  a  loss  should 

happen. 
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happen.  The  Court,  therefore)  will  look  for  very  strong 
authorities  before  they  yield  to  such  a  proposition.  It  was 
pressed,  upon  the  argument,  that  in  the  case  of  a  valued  po- 
licy, if  any  interest  be  proved  to  be  on  board,  and  there  be 
no  fraud,  a  total  loss  will  entitle  the  assured  to  recover  the 
sum  specified  in  the  valuation.  And  to  that  position  we  ac- 
cede, with  this  limitation,  that  is,  provided  there  is  a  total 
loss,  by  any  of  the  perils  insured  against,  of  the  whole 
subject-mailer  of  insurance  to  which  the  valuation  applied ;  viz. 
of  all  the  intended  cargo  of  goods,  where  the  insurance  was 
on  goods:  and  of  all  the  intended  freight,  where  the  insurance 
was  upon  freight.  But  if  it  be  meant  to  carry  that  position  to 
this  extent  that  the  underwriter  is  not  at  liberty  to  inquire 
what  was  intended  to  have  been  included  in  the  valuation  ; 
or  when  he  has  ascertained  that  point,  that  he  cannot  re- 
duce the  sum  below  the  valuation,  by  proving  that  a  part 
only  of  what  was  included  in  the  valuation  has  been  lost 
by  a  peril  insured  against;  we  deny  the  position  when  so 
extended.  In  Shaw  v.  Felton,  2  East,  109,  which  has  been 
strongly  relied  upon,  the  interest  of  the  assured  was  in  ship 
and  outfit,including  provisions  and  sea-stores  laid  in  for  slaves, 
and  wages  advanced  to  the  crew:  and  the  chief  ground  in- 
sisted upon  for  opening  the  policy  was  this,  that  the  princi- 
pal part  of  the  provisions  had  been  consumed  in  the  voyage, 
and  therefore  had  not  been  lost  by  the  perils  insured  against. 
But  that  ground  was  resisted  with  effect,  because  the  subject 
insured  was  to  be  considered  as  of  the  value  ascribed  to  it 
when  the  voyage  commenced ;  and  if  the  diminution  of  the  pro- 
visions were  to  be  allowed  to  reduce  the  extent  of  the  under- 
writer's liability  upon  the  policy,  every  valued  policy  upon  the 
ship  would  be  to  be  opened ;  because  every  day,  after  the  voy- 
age commenced,  the  quantum  of  the  ship's  provisions  would 
be  proportionably  reduced.  Mr.  Justice  Lawrence,  in  the  opi- 
nion he  gave,  intimated  distinctly,  that  upon  an  open  policy  such 
a  dimunition  would  not  have  varied  the  underwriter's  liability. 
That  case,  when  examined,  does  not  appear  to  have  proceeded 
altogether,  if  at  all,  upon  a  distinction  between  valued  and  open 
policies;  it  was  not  decided  upon  the  ground  that  if  part  only 
of  the  subject  intended  to  be  covered  by  the  policy,  and  included 
in  the  valuation,  were  lost  by  the  perils  insured  against,  the 
policy  could  not  be  opened,  and  the  liability  of  the  underwriters 

appor- 
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apportioned;  hut  upon  this  ground  merely,  viz.,  that  in  the  case  1811. 
of  an  insurance  upon  ship  and  outfit,  if  a  total  loss  of  ship  oc- 
curred by  a  peril  insured  against,  no  deduction  was  to  be  made  agaOnt 
for  provisions,  &c.  expended  in  the  voyage  before  the  loss  h*n*Aifm 
occurred,  or  for  the  deterioration  of  the  ship  during  that  time; 
but  that  the  underwriters  were  to  be  answerable  for  the  origi- 
nal value,  estimated  in  whatever  manner  such  original  value 
might  be,  as  though  the  loss  had  occurred  the  instant  after  the 
policy  attached.  Indeed  where  a  loss  occurred  before  any 
freight  is  earned,  it  would  be  unjust  not  to  charge  the  under-  [  330  ] 
writers  to  that  extent,  because  by  the  event  it  has  become  of 
no  avail  to  the  assured  that  the  provisions  have  been  expend- 
ed, and  the  ship  used:  and  that  case,  as  applied  to  the  pre- 
sent, only  decides,  that  the  underwriter  is  chargeable  to  the 
same  extent.  The  only  remaining  case  relied  upon  by  the 
plaintiffs,  which  is  material  to  be  considered,  is  that  of  Mont- 
gomeryv.  Egginlon,  which  is  shortly  reported  in  3  Term  Rep. 
362.  That  was  an  action  on  freight  valued  at  1500/.  Freight 
to  the  amount  of  500/.  only  was  on  board  when  the  ship  was 
lost;  but  goods  to  the  amount  of  the  rest  of  the  freight  were 
ready  to  be  shipped,  and  were  lying  on  the  quay  for  that 
purpose  at  the  time.  Lord  Kenyon  told  the  jury,  that  if  this 
were  a  bona  fide  transaction,  and  not  a  mere  colourable  in- 
surance, and  a  gaming  policy,  the  assured  was  entitled  to  re- 
cover for  the  whole  value  in  the  policy.  The  jury  gave  a  ver- 
dict for  that  sum:  and  though  a  rule  nisi  for  setting  aside  the 
verdict  was  obtained,  yet  the  opinion  of  the  Court  being 
strongly  against  the  rule,  it  was  afterwards  abandoned.  The 
grounds  of  this  decision  do  not  appear:  whether  it  proceeded 
upon  a  distinction  between  valued  and  open  policies  is  not 
expressly  stated :  and  it  might  be  that  upon  an  open  policy  in 
such  a  case,  Lord  Kenyon  and  the  Court  might  have  thought 
that  the  assured  would  have  been  entitled  to  recover  in  re- 
spect of  the  freight  on  the  goods  on  shore,  as  well  as  for  the 
freight  of  those  that  were  actually  put  on  board.  There 
might  be  circumstances  in  that  case,  which  would  have  en- 
titled the  ship  owner  to  full  freight,  had  the  owners  of  the 
goods  on  shore  refused  to  let  them  be  shipped,  and  the  ship 
had  sailed  with  that  part  only  which  she  had  on  board : 
there  might  have  been  a  contract  for  giving  the  ship  a  full  [  331  ] 
loading;  or  it  might  have  been  considered,  (though  it  is 

difficult 
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1811.        difficult  to  suppose  that  it  was,)  that  as  the  residue  of  the 

goods  to  complete  a  cargo  was  ready  to  be  shipped,  and  lying 

az*inst  on  tne  °luay  f°r  *ne  PurPose>  it  was  the  same  to  the  assured  as 
Aspinall.  if  they  really  had  been  shipped.  If  that  case,  however,  is  to 
be  considered  as  having  decided,  that  upon  a  policy  estimating 
the  freight  upon  a  full  cargo  at  1500/.,  a  loss  by  a  peril  insured 
against  may  be  recovered  to  that  extent,  when  a  third  only  of  a 
cargo  is  obtained,  and  freight  to  theamountof  such  third  could 
only  have  been  earned,  and  when  it  was  uncertain  whether 
more  ever  could  have  been  procured  ;  we  should  pause  long 
before  we  allowed  ourselves  to  adopt  such  a  ground  of  deci- 
sion :  we  should  hesitate  extremely  before  we  should  say,  that 
1500/.,  the  calculated  amount  of  the  whole  intended  risk,  should 
be  paid  for  a  loss  of  500/.  incurred  in  respect  of  a  third  of  the 
intended  risk ;  in  other  words,  that  a  total  loss  should  be  paid 
for  a  loss  of  only  one  third  of  that  which  the  parties  to  the  in- 
surance contemplated  as  the  whole  subject  insured.  It  is  suf- 
ficient however  to  say,  that  that  case  is  distinguishable  from 
this  in  many  of  its  circumstances.  There  a  full  cargo  was 
ready  to  be  laden,  and  the  ship  in  a  state  ready  to  receive  it, 
and  nothing  but  the  perils  insured  against  did,  or  (as  appears) 
could  prevent  its  being  received  :  here  it  was  uncertain  whe- 
ther any  additional  cargo  could  have  been  ever  procured,  and 
the  outward  cargo  must  also  have  been  discharged  before  the 
homeward  cargo  could  have  been  completed :  so  that  the  ship 
was  not  ever  in  a  condition  to  receive  her  homeward  cargo, 
if  the  cargo  had  been  ready,  which  it  never  was,  to  have  been 
put  on  board.  In  a  case  therefore  circumstanced  as  this  is, 
where  the  valuation  was  with  reference  to  freight  upon  a 
L  33°  J  complete  cargo  ;  where  a  complete  cargo,  or  any  thing  like  a 
complete  cargo,  never  was  in  fact  obtained,  and  for  all  that 
appears  never  might  have  been  obtained  ;  where  there  was 
no  contract  by  any  person  to  load  a  complete  cargo  or  pay 
dead  freight,  but  the  ship  was  a  mere  seeking  ship ;  we  can- 
not feel  ourselves  warranted  in  saying,  that  there  has  been  a 
total  loss  by  any  peril  insured  against  of  that  which  the  in- 
surance was  intended  lo  cover,  and  which  the  valuation  con- 
templated, viz.,  Freight  upon  a  complete  cargo/  but  are 
obliged  to  pronounce,  that  no  loss  by  the  perils  insured 
against  is  made  out  beyond  the  loss  of  freight  upon  part  of  a 
cargo  only,  viz.,  upon  the  55  bales  of  cotton  :  that  the  assured 

are 
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are  therefore  not  entitled  to  recover  a  total  loss,  but  an  ap-  1811. 

portionment  only,  according  to  the  measure  of  their  actual  ■ 

loss:  and  as  that  apportionment  has  been  already  allowed  to  against 

the  plaintiffs,  that  there  must  be  a  new  trial  case.  Aspinall. 


Us  pa  rich  a  against  Noble.  Monday, 

Feb.  11th. 

THIS  was  an  action  on  a  policy  of  insurance  on  fish  on  A  native  Spa- 
board  the  Prussian  ship  Carlota,  at  and  from  Poole  to  "f'"rrf  dorai- 
*  '  ,  cued  here  in 

Si.  Andero  and  Bilboa,  both,  or  either,  subscribed  by  the  de-  time  of  war 

fendairt  for  150/.,  on  the  29th  Feb.  1808,  a  copy  of  which  po-  *<**«*  this 

country  cind 
licy  was  annexed   to  this  case.     The  declaration  contained  Spain,  having 

three  counts;  in  the  first,  the  interest  was  averred  to  be  in      [  333  J 

Lemona   Uria  and  Francis  Joze  de  Uriarte  ;  in  the  second,  k^neraT**1 

in  the  plaintiff  and  F.  J.  de  Uriarte  ;  and  in  the  third,  in  the  terms  by  the 

plaintiff  alone :  and  the  loss  was  alleged  to  be  by  capture.  kmgtoship 

-■■  ffOOUS  in  ;i 

At  the  trial  at  the  Sittings  after  last  Michaelmas  Term  at  neutral  ves- 
Guildhall  before  JLord  Ellenborough,   C.  J.  a  verdict  was  *el  from 
found  for  the  plaintiff,  for  1371.  10s.,  subject  to  the  opinion  tain  porteof 
of  the  Court  upon  the  following  case  :  Spain,  such 

The  plaintiffisa  Spaniard  by  birth,  but  has  been  domiciled  Je^iTzedfcr 
as  a  merchant  in  this  country  for  the  last  eight  years.     In  all  purposes 
February  1808  the  plaintiff  purchased  («)  5400  quintals  of  ^tuaT  7o- 
fish,  and  shipped  the  same  in  the  Prussian  ship  the  Carlota  secution, 
for  St.  Andero,  in  consequence  of  orders  from  the  agent  of  f'^16^  ^V*!? 
Mr.  Lemona  Uria,  a  merchant  resident  in  Bilboa,  and  Mr.  party  himself 
Uriarte,  a  Spanish  gentleman  resident  at  Vera  Cruz  in  Spa-  or  of  hiscor- 
nish  America,  but  who  was  in   England  at  the  time  of  the  though  re-  * 
purchase  and  shipment,  upon   a  temporary  occasion.     Mr.  siding  in  the 
Lemona  Uria  was  interested  in  the  cargo  in  the  proportion  country;  and 
of  5-8fhs,  and  Mr.  Uriarte  in  the  proportion  of3-8ths.   The  such  goods 

may,  there- 

(a)  It  was  agreed  in  the  course  of  the  argument  that  the  goods  were        e'.^f  m" 
purchased  and  shipped  by  the  plaintiff,  on  account  of  his  correspondents,  eitlier  on  his' 
and  not  on  his  own  account.  own  account, 

or  as  agent 
for  them :  and  he  may  sue  and  recover  upon  the  policy  in  his  own  name  in  case  of  a 
loss  by  capture :  and  this,  though  the  prize,  which  was  taken  by  a  French  privateer 
(France  being  a  co-belligerent  with  Spain  in  the  war,  and  both  governments  having 
issued  similar  decrees  against  British  commerce,)  was  afterwards  condemned  by  a 
French  consular  court  then  sitting  in  a  port  of  Spain,  into  which  the  prize  was  carried  : 
for  in  respect  of  the  purposes  of  such  licensed  trading  the  subjects  of  Spain  concerned 
in  it  arc  to  be  regarded  as  British  subjects. 

plaintiff 
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1811.        plaintiff  has  received  payment  from  Mr.  Uriarte,  but  not  from 
Mr.  Ltmona  Uria.  On  the  21st  of  December  1807  the  British 

Ij  «  pj|  R.  i  c  h  a 

against       government  granted  a  licence  for  the  ship  Carlota  with  her  said 
Noble.        cargo  to  proceed  on  the  voyage  in  question.  By  the  decrees  of 
the  French  and  Spanish  governments  at  the  commencement  of 
the  war  with  Great  Britain,  all  ships  and  goods  coming  from 
England  were  declared  lawful  prize.  The  Carlota  sailed  from 
Poole  on  the  28th  of  February  1808;  and  while  in  prosecution 
of  her  voyage,  was  captured  (without  the  limits  of  the  ports  of 
[  334  J       St.  Andero  or  Bilboa)  by  two  French  privateers  belonging  to 
Bayonne,  and  was  carried  into  Castro,  a  port  of  Spain,  where 
the  ship  and  cargo  were  condemned  and  sold  by  the  sentence 
of  a  French  consular  court,  held  in  Spain,  on  the  8th  of  June 
1808.     At  the  time  of  the  capture  and  condemnation  France 
and  Spain  were  co-belligerent  allies  at  war  with  this  country. 
The  question  was,  whether  the  plaintiff  were  entitled  to  reco- 
ver? If  he  were  so  entitled,  the  verdict  was  to  stand:  if  not, 
then  the  verdict  was  to  be  set  aside  and  a  nonsuit  entered. 
The  policy  referred  to  was  in  the  common  printed  form,  and 
was  stated  to  be  made  by  the  plaintiff,  as  well  in  his  own 
name,  as  for  and  in  the  name  and  names  of  all  and  every 
other  person  or  persons  to  whom  the  same  did,  should  or 
might,  appertain,  for  himself  and  them  and  every  of  them, 
at  10  guineas  per  cent.:  and  liberty  was  reserved  for  the 
ship    "  to  have   any  clearances  and   carry   any   simulated 
"  papers :"  and  also  it  was  u  lawful  for  the  said  ship  in  the 
"  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  any 
"  ports  or  places  whatsoever  and  wheresoever  to  load,  un- 
"  load,  and   reload  goods,  without  being  deemed  a  devia- 
"  tion."     At  the  conclusion  the  insurance  was  stated  to  be 
"  1000/.  on  5400  quintals  of  fish  valued  at  6000/.,  warranted 
"  free  of  seizure  in  the  ports  of  Bilboa  and  St.  Andero  ;  to 
"  pay  a  loss  within  two  months  after  such  detention,  with- 
u  out  waiting  for  condemnation  or  restitution."     And  the 
king,  by  his  licence  referred  to,  reciting  that,  "  whereas  Ma- 
"  nuel  de  Munoz  y  Usparicha  (the  plaintiff,)  hath  humbly  re- 
"  presented  to  us  that  he  is  desirous  of  obtaining  our  royal  li- 
"  cencefor  permitting  the  Prussian  ship  Charlotte,  M.  F.  J. 
"  roaster,  of  about  300  tons  burthen,  to  proceed  from  Poole 
"  to  Bilboa  or  Santander,  with  a  cargo  of  fish  and  such  goods 
[  335  ]      "  as  are  permitted  by  virtue  of  our  order  of  the   11th  of 

•  "  November 
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"  November  1807  to  he  exported ;"  thereby  directed  the  com-  1811. 
manders  of  all  his  ships  of  war  and  privateers  "  not  to  inter- 
"  rapt  the  said  vessel,  but  to  suffer  her  to  proceed  as  afore-  JLJlittt 
u  said."  This  licence  was  to  remain  in  force  for  four  months,  Noblb. 
and  at  the  expiration  thereof,  or  sooner  if  the  voyage  were 
before  completed,  was  to  be  deposited  with  the  commission- 
ers of  the  customs  at  the  port  of  London,  or  with  the  collector 
of  the  customs  at  the  out-ports.  Dated  21st  December  1807. 
Bamewall  for  the  plaintiff,  observing  that  the  plaintiff's 
claim  was  resisted  on  the  principle  laid  down  in  Conway  v. 
(it at/  and  Others  (a),  that  the  assent  of  every  subject  is  vir- 
tually implied  to  every  act  of  his  own  government,  and  there- 
fore that  a  foreigner  could  not  recover  here  upon  a  policy  of 
insurance  where  the  loss  happened  by  the  acts  of  the  govern- 
ment to  which  he  was  subject ;  contended  that  that  principle 
did  not  apply  to  this  case,  where  the  capture  to  which  the 
loss  Was  to  be  attributed  was  made  by  a  French  and  not 
by  a  Spanish  force :  and  though  the  French  and  Spanish 
governments  had  a  common  interest  at  the  time  for  some 
purposes,  jet  the  factof  their  being  co-belligerent  allies  in  the 
war  against  this  country  did  not  so  far  identify  the  subjects 
of  Spain  with  the  government  of  France  as  to  make  them 
answerable  for  its  acts  within  the  principle  of  that  case. 
Neither  will  the  condemnation  of  the  vessel  by  the  French 
consular  court  sitting  in  Spain  work  that  effect ;  for  the  loss 
was  by  the  capture  and  not  by  the  condemnation,  and  that 
condemnation  was  in  the  name  and  by  the  authority  of  the 
French  and  not  of  the  Spanish  government.  But  at  all  events  [  336  ] 
the  effect  of  the  king's  licence  was  to  make  the  licensed 
Spaniard  an  alien  friend  instead  of  an  alien  enemy,  and 
thereby  to  except  him  from  his  implied  responsibility  for  the 
acts  of  his  native  government.  As  to  him  the  licence 
operated  as  a  suspension  of  the  war  (6),  pro  hac  vice  :  for  as 
Lord  C.  J.  Treby  said  in  Wells  v.  Williams  (c),  "  the  king 
"  may  declare  war  against  one  part  of  the  subjects  of  a 
"  prince,  and  may  except  the  other  part ;  and  so  has  he  done 
"in  the  (then)  war  with  France;   for  he  has  excepted  in 

(a)  10  East,  536. 

(6)  He  cited  Sir  W.  Scott's  judgment  in  the  case  of  the  Hoop,  1  Rob. 
Adm.  Rtp.  201,  2.  referring  to  Bynkcrihoek,  b.  1.  c  7. 
(c)  1  Ld.  Ray.  282. 

"  his 
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"  his  declaration  all  the  French  Protestants  :  and  of  such  pro- 
w  clatuations  all  ought  to  take  notice,  because  the  war  begins 
"only  by  the  king's  proclamation."     According  to  this  it 
would  not  have  been  competent  to  have  objected  to  an  alien 
plaintiff*  so  circumstanced,'  that  his  property  had  been  cap- 
tured even  by  his  own  countrymen  out  of  the  pale  of  the 
king's  protection.     The  licence  here  operates  in  the  same 
way  and  to  the  same  extent,  for  the  purpose  for  which  it  was 
granted.     The  object  of  the  British  government  in  granting 
it  was  that  this  trade  should  be  carried  on  in  contravention 
of  the  laws  of  Spain :    the  instruments  of  doing  this  me- 
ritorious act  towards  the  British  government  were  the  sub- 
jects of  Spain,  who  thereby  incurred  the  risk  of  punishment 
for  the  violation  of  the  laws  of  their  own  country :    they 
could  not  have  insured  them  for  all  the  purposes  of  the 
licence,   therefore  the  licensee  must  be  considered   as  an 
alien   friend;    and  public  policy   as   well  as  fair  dealing 
is  on  his  side.     He  referred  to  Kensington  v.  Inglis  («), 
where  a  trading  with  an  alien  enemy  for  specie  and  goods 
to  be  brought  from  his  own  country  in  his  ships  into  our 
colonial  ports,  having  been  licensed  by  the  king ;    such  li- 
cence was  held  to  legalize  incidentally  an  insurance  on  the 
enemy's  ship  as  well  as  on  the  goods  and  specie  put  on  board 
for  British  subjects  ;  and  that  it  was  competent  for  the  Bri- 
tish agent  for  both  parties,  in  whose  name  the  insurance  was 
effected,  to  sue  upon  the  policy  in  time  of  war,  he  being  under 
no  personal  disability  to  sue,  and  the  trust  being  lawful. 
llichardson,  contra,  contended  that  this  case  came  directly 
within  the  principle  of  Conway  v.  Gray  (b)  and  the  other 
cases,  decided  at  the  same  time,   by  which   every   foreign 
subject  was  considered  as  a  party  to  the  acts  of  his  own 
government,     and    therefore    precluded    from    recovering 
upon  a  policy  of  insurance  for  a  loss  occasioned,   as  it 
may   be  said,   by  his  own  act.     This  principle   was  esta- 
blished without  any  relation  to  the  question  of  neutrality ; 
for  it  would  apply  as  well  to  the  case  of  a  friendly  as  of 
a  hostile  alien.     [LeBlanc,  J.  asked  if  the  argument  were 
meant  to  be  applied  to  all  the  persons  in  whom  interest 
was  averred,    as  well   to  the  factor  resident  here  as   to 
those  abroad  ?]     The  factor  Usparicha,  to  whom  the  debt  is 

(c)  8  East,  273.  (&)  10  East,  536. 

due 
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due  from  his  correspondent  at  Bilboa,  has  no  insurable  inte-        1811. 

rest  in  the  goods  on  that  account,  as  was  holden  in  Lowrie       

v.  Bourdieu  (a);  but  he  has  his  remedy  against  his  principal  agthui 
vvhoemployed  him  to  make  the  purchase.  The  plaintiff  insured  Noble. 
merely  in  the  character  of  agent.  [Bayley,J.  If  he  purchased 
in  his  own  name,  he  would  have  a  right  to  stop  the  goods  in 
transitu.]  He  could  only  do  that  in  the  event  of  bankruptcy 
or  insolvency;  but  such  a  right  would  not  give  him  an  insur-  [  338  ] 
able  interest:  it  would  only  make  him  a  creditor  of  those  per- 
sons for  whom  he  shipped.  [Lord  El/enborough,  C.  J.  ob- 
served, that  it  did  not  appear  here  whether  the  plaintiff  had 
purchased  the  goods  in  his  own  name,  or  on  his  own  credit, 
so  as  to  make  himself  liable  for  them  to  the  vendor,  in  which 
case  he  might  retain  them  while  in  transitu  (b)  :  and  if  any 
thing  turned  upon  that  fact,  it  ought  to  be  ascertained  and 
stated  in  the  case. — The  Attorney -General  said,  that  the  goods 
were  shipped  on  account  of  the  plaintiff's  correspondents, 
and  not  on  his  own  account.  And  after  some  discussion  as 
to  the  fact  between  the  counsel  at  the  bar,  Lord  Ellenborough, 
C  J.  said,  he  thought  that  the  case  must  be  taken  as  if  the 
plaintiff  had  no  interest  in  the  property  at  the  time;  and  then 
it  stood  as  an  insurance  on  enemy's  property;  which  brought 
the  question  to  the  effect  of  the  king's  licence.]  If  this  were 
a  question  upon  the  legality  of  the  voyage,  the  licence  would 
bear  materially  upon  it ;  but  upon  the  principle  which  go- 
verned the  case  of  Conway  v.  Gray,  it  is  immaterial  whether 
the  parties  interested  were  hostile  or  neutral :  if  they  be  an- 
swerable for  the  act  which  occasioned  the  loss,  they  cannot 
recover  against  the  underwriter.  Now  here  not  only  did  the 
Spanish  government  concur  in  the  act  of  seizing  the  Spanish 
property  in  a  neutral  ship,  committed  by  the  French  priva- 
teer, by  the  sanction  previously  given  under  their  own  decree 
(r)  for  that  purpose,  in  conformity  to  the  French  decree ;  but 
they  also  consented  to  the  condemnation  of  it  by  lending  their 
territory  for  this  purpose;   and  the  French  consular  court 

(a)  Dotigl.  467. 

(A)  Vide  Feize  v.  Wray,  3  East,  93. 

(c)  It  was  admitted  that  the  Spanish  decree  followed  the  terms  of  the 
French  decree,  stated  in  Barker  v.  Blake,  9  East,  2Hi,  but  without  any 
reference  from  the  one  decree  to  the  other. 

•      which 
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1811.        which  sat  in  Spain  could  only  derive  its  efficacy  from  the 
TT"~  Spanish  government:  such  consent  results  too  from  the  cha- 

U.SPA  R ICHA 

against       racter  of  co-belligerent  (a). 

Noble.  Barnewall  in  reply.    It  was  equally  a  loss  by  capture  whe- 

ther followed  by  condemnation  or  not.  It  would  have  been 
the  same  if  the  capture  had  been  made  by  pirates.  This  case 
is  distinguishable  from  Conxoay  v.  Gray,  and  the  other  cases 
of  the  American  embargo ;  for  there  the  cause  of  loss  was  not 
within  the  contemplation  of  the  parties  at  the  time  of  sub- 
scribing the  policies;  but  here  it  was  contemplated  by  them  : 
for  here  the  fish  was  warranted  free  of  seizure  in  the  ports  of 
Bildoa  and  St.  Andero  ;  from  whence  it  is  to  be  inferred  that 
the  parties  looked  to  the  chance  of  seizure  and  confiscation  in 
other  ports  of  Spain :  and  the  underwriters  further  engage  "  to 
pay  the  loss  within  two  months  after  such  detention,  without 
waiting  for  condemnation  or  restitution."  The  defendant 
therefore  was  liable  before  any  act  done  by  the  Spanish  go- 
vernment to  confirm  the  seizure.  If  the  trade  be  licensed,  it 
follows  that  it  may  be  protected  by  insurance  :  but  it  would 
be  absurd  and  contradictory  to  say  that  an  insurance  for  the 
Spanish  subject  is  lawful,  if  his  suit  to  enforce  it  may  be  de- 
feated because  he  is  a  Spanish  subject. 

Lord  ELkEN  borough,  C.  J.  observed  that  the  licence  was 
given  to  a  Spanish  subject  domiciled  here,  and  did  not  extend 
to  every  Spanish  subject  resident  elsewhere.  But  as  the  prin- 
ciple on  which  the  cases  on  the  American  embargo  were  de- 
[  340  ]  cided  had  been  much  pressed  upon  the  Court  in  the  argument, 
although  at  present  it  appeared  to  him  that  this  case  was  dis- 
tinguishable from  those,  they  would  consider  further  of  it  be- 
fore they  delivered  their  opinion.  And  afterwards  in  this  term 
his  Lordship  gave  judgment.  (After  stating  the  facts)  : — 

It  appears  by  the  case  that  this  was  an  action  brought  by  a 
native  Spaniard  domiciled  here  in  time  of  war  with  Spain,  and 
specially  licensed  by  his  majesty  for  the  purpose  of  the  very 
commerce  which  it  was  the  object  of  the  policy  declared  upon 
in  this  action  to  insure.    The  case  cited  of  Wells  v.  Williams, 


(a)  The  case  of  Oddy  v.  Bovill,  2  East,  473.,  and  the  several  cases  there 
cited  of  adjudications  in  the  Admiralty  Court  upon  this  subject  wen- 
referred  to. 

1  Lord 
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I  Lord  /?«y/?/.2S2.  establishes  tlinta  plaintiff,  an  alien  enemy  181 1, 
in  respect  of  the  place  of  his  birth,  may,  under  similar  circum-  _  ~ 
stances  of  domicile,  be  allowed  to  sue  in  our  courts.  The  legal  against 
result  of  the  licence  granted  in  this  case  is,  that  not  only  the  Now* 
plaintiff,  the  person  licensed,  may  sue  in  respect  of  such  licensed 
commerce  in  our  courts  of  law,  but  that  the  commerce  itself  is 
to  be  regarded  as  legalized  for  all  purposes  of  its  due  andeflfec- 
tual  prosecution.  To  hold  otherwise  would  be  to  maintain  a 
proposition  repugnant  to  national  good  faith  and  the  honor  of 
the  crown.  The  crown  may  exempt  any  persons  and  any 
branch  of  commerce,  in  its  discretion,  from  the  disabilities  and 
forfeitures  arising  out  of  a  state  of  war :  and  its  licence  for  such 
purpose  ought  to  receive  the  most  liberal  construction.  To 
say  that  the  plaintiff  might  export  the  goods  specified  in  the 
licence  from  Great  Brilain  to  an  enemy's  country  for  the  be- 
nefit of  himself  or  others,  (and  the  licence  contains  no  restric- 
tion in  this  particular;)  and  yet  to  hold  that  where  he  has  so 
done,  he  could  not  insure  ;  or,  having  insured,  could  not  re- 
cover his  loss,  either  on  account  of  his  original  character  of  a 
native  Spaniard,  or  on  account  of  the  places  to  which,  or  of 
the  persons  to  whom  the  goods  were  destined;  would  be  to  [311  j 
convert  the  licence  itself  into  an  instrument  of  deception  and 
fraud.  The  crown,  in  licensing  the  end,  impliedly  licenses  all 
the  ordinary  legitimate  means  of  attaining  that  end.  For 
adequate  purposes  of  state  policy  and  public  advantage,  the 
crown,  it  must  be  presumed,  has  been  induced  in  this  instance 
to  license  a  description  of  trading  with  an  enemy's  country, 
which  would  otherwise  be  unquestionably  illegal.  Whatever 
commerce  of  this  sort  the  crown  has  thought  fit  to  permit 
(which  in  respect  of  its  prerogatives  of  peace  and  war,  the 
crown  is  by  its  sole  authority  competent  to  prohibit  or  per- 
mit,) must  be  regarded  by  all  the  subjects  of  the  realm,  and 
by  the  courts  of  law,  when  any  question  relative  to  it  comes 
before  them,  as  legal,  with  all  the  consequences  of  its  being 
legal :  one  of  which  consequences  is  a  right  to  contract  with 
other  subjects  of  the  country  for  the  indemgity  and  protection 
of  such  property  in  the  course  of  its  conveyance  to  its  licensed 
place  of  destination,  though  an  enemy's  country,  and  for  the 
purpose  (as  it  probably  will  be  in  most  cases)  of  being  there 
delivered  to  an  alien  enemy  as  consignee  or  purchaser.  In 
the  present  case  the  licence  was  obtained  for  the  purpose  of 

protecting 
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protecting  the  subject-matter  insured  in  the  course  of  its  con- 
veyance by  sea  from  England  to  certain  ports  in  Spain,  to  be 
there  delivered  to  the  purchasers  thereof,  who  are  the  persons 
in  whom  the  interest  is  averred  in  the  first  and  second  counts 
of  this  declaration :  and  the  action  is  well  brought,  upon  the 
principles  above  stated,  in  the  name  of  the  plaintiff  for  their 
benefit.  For  the  purpose  of  this  licensed  act  of  trading,  (but  to 
that  extent  only,)  the  person  licensed  is  to  be  regarded  as  vir- 
tually an  adopted  subject  of  the  crown  of  Great  Britain;  his 
trading,  as  far  as  the  disabilities  arising  out  ofa  state  of  war  are 
concerned,  is  British  trading;  and  of  course  any  argument  to 
be  drawn  from  a  virtual  participation  in  and  supposed  privity 
to  the  acts  of  hisown  native  country,  then  at  war  with  the  crown 
of  Great  Britain,  is  excluded  or  superseded  in  point  ofeffect  by 
an  express  privity  to  and  immediate  participation  intheadverse 
acts  of  the  British  government.  As  far  as  the  plaintiff  and  the 
Spanish  purchasers  of  this  cargo  are  concerned,  they  are  ac- 
tually privy  to  the  objects  of  the  British  government,  and  act- 
ing in  furtherance  thereof,  and  in  direct  opposition  to  the  laws 
and  policy  of  their  own  country.  And  it  will  not  be  contended 
to  be  illegal  to  insure  a  trade  carried  on  in  contravention  of  the 
laws  ofa  state  at  war  with  us,  and  in  furtherance  of  the  policy 
of  our  country  and  its  trade;  and  which  this  trade  in  question, 
sanctioned  as  it  is  by  his  majesty's  licence,  must  be  deemed  to 
have  been.  It  is  not  therefore  necessary  to  consider  upon  this 
occasion  the  ingenious  superstructure  which  has  been  endea- 
voured to  be  raised  on  the  determination  of  this  Court  in  the 
case  of  Conway  v.  Gray,  10  East.  Nor,  (if  the  principle  of 
that  case  did  at  all  apply  to  the  present,  circumstanced  as  it 
is  in  consequence  of  his  majesty's  licence,)  how  far  its  opera- 
tion might  be  restrained  or  affected,  as  has  been  argued,  by 
the  particular  provision  in  this  policy,  that  "  in  case  of  cap- 
"  ture,  seizure,  or  detention,  the  underwriter  should  pay  a 
"  loss  within  two  months,  without  waiting  for  condemnation 
"  or  restitution."  All  these  points  ate  immaterial,  with  a 
view  to  the  judgment  upon  this  case,  provided  the  property 
insured  be  in  virtue  of  the  king's  licence,  for  the  purpose  of 
the  insurance,  to  be  considered  as  fully  legalized  :  and  we 
are  clearly  of  opinion  that  it  ought  to  be  so  considered. 

Judgment  for  the  plaintiff. 


Harrison- 
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1811. 
Harrison  against  Wright.  

Monday, 

IHE  plaintiff  declared  in  assumpsit  upon  the  following  inassump,it 

agreement  in  writing: — "Copy  of  memorandum  for  uponame- 

"  charter-party.     //////,  27th  of  March  1809.     It  is  this  day  fo^^ter- 

"  mutually  agreed  between  J.  Wright,  owner  of  the  ship  party  dc- 

P  Haute  of  about  232  tons'  burthen,  now  lying  at  Shields,  bribing  the 

*  r-m         a  Teem  cut  of 

"and  whereof is  master,  and  R.  Harrison  of  Hull  the  defend- 

"(the  plaintiff),  that  the  said  ship,  being  tight,  staunch  and  ailt<  theship- 

"  strong,  and  every  way  fitted  for  the  voyage,  shall,  with  all  procct!d  w;th 

"  convenient  speed,  sail  and  proceed  to  Westerwick  in  Sweden,  all  convenient 

"or  as  near  thereto  as  she  can  safely  get,  and  there  load  in  *^n   °*  °" 

"20  running  days,  (if  not  sooner  dispatched)  from  the  factors  and  there 

"  of  the  said  R.  Harrison,  the  freighter,  a  full  and  complete  IjtSS?" 

37  r  running  days, 

"  cargo  of  deals,  but  not  exceeding  what  she  can  reasonably  ■  cargo  from 

"  stow  and  carry  over  and  above   her  tackle,   &c. :    and  *he  plaintiff's 

"  therewith  return  to  Hull,  and  in  15  running  days  deliver  therewith  re- 

"  the  same,  on  being  paid  freight  for  the  same,  at  the  rate  of  turn  home, 

"  261.  per  hundred  of  14  3-inch  9{  board  deals  [restraints  of  running  days 

"  princes,  dangers  of  seas,  &c.  excepted;]    with  2-3ds  port  deliver  the 

"  charges  and  pilotage  as  customary  :    one  half  of  the  said  ment  ofcer-5" 

"  freight  to  be  paid  on  the  unloading  and  right  delivery,  and  tain  freight, 

"  the  remainder  in  4   months   following:.     Demurrage  61.  1"?k        ?  • 

"  per  day.     Penalty  for  non -performance  1300/.     It  is  also  penally  for 

"  further  agreed  between  the  said  parties,  that  the  said  mer-  non-perform- 

•'  chant  shall  have  liberty  to  keep  the  said  ship   10  days  on      r  344  ] 

"  demurrage  at  61.  per  day  for  every  day's  detention  over  that  the 

"  and  above  the  days  aforesaid.     If  the  vessel  be  loaded  and  Pla,nJ'rt 

•'  might  reco- 

"  delivered  in  35  days,  no  demurrage  to  be  charged." —  ver  damages 

And  then  the  plaintiff  alleged  as  a  breach  of  such  agreement,  °"  *he  Dreacb 

.01  the  con- 
that  the  defendant  did  not  permit  the  Hayle  to  sail  or  pro-  tract,  in  the 

ceed  on  the  said  voyage ;    and  laid  his  damages  at  3000/.  defendant's 
At  the  trial  at  York  the  plaintiff  took,  by  consent,  a  verdict  ting^thTves- 
for  3000/.  damages,  subject  to  the  award  of  an  arbitrator  to  se' to  pro- 
reduce  that  sum  ;  and  the  verdict  was  to  be  entered  lor  such  v0ya°e  b^ 
sum  only  as  the  arbitrator  should  find  to  be  due  from  the  yond  the 
defendant  to  the  plaintiff.     The  arbitrator,  after  hearing  ffi™j*fj* 
evidence  offered  by  the  plaintiff  as  to  the  amount  of  the  loss 
incurred  by  him  by  the  non-execution  of  the  contract  on  the 
part  of  the  defendant,  awarded  to  the  plaintiff  1860/..  and 
Vol.  XUI.  T  the 
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1811.        the  taxed  costs  of  the  reference;    though  it  was  objected 

before  him  that  no  more  than  1300/.,  the  amount  of  the 

against        penalty  as  liquidated  damages,  could  be  recovered. 

Wright.  Topping,  thereupon,  in  the  last  term,  obtained  a  rule 

upon  the  plaintiff  to  shew  cause  why  the  award  and  verdict 
entered  for  him  should  not  be  set  aside,  upon  the  defendant's 
bringing  into  Court  5601.  to  abide  the  further  order  of  the 
Court,  and  also  forthwith  paying  to  the  plaintiff  13001. ;  in 
order  to  take  the  opinion  of  the  Court  upon  the  point  of  law, 
whether  the  penalty  in  this  case  limited  the  amount  of  the 
damage  recoverable  upon  the  agreement ;  as  he  contended 
that  it  did.  But  there  were  also  affidavits  filed  on  each  side 
as  to  the  merits  of  the  award,  in  respect  of  the  real  amount 
of  the  damage. 

f  345  ]  Par/:,  Holroyd,  and  Scarlett  shewed  cause  on  Saturday 

last  against  the  rule  ;  and  admitting  that  a  party  might  limit 
his  liability,  contended  that  the  addition  of  a  penalty  to 
the  non-performance  of  a  covenant  or  contract  was  not 
intended  to  limit  the  liability  of  either  party  for  a  breach 
of  his  part  of  the  contract,  but  to  give  the  injured  party 
his  election  either  to  sue  for  general  damages  or  to  re- 
cover the  penalty.  Lord  Mansfield  in  Lowe  v.  Pears  (a), 
states  *  the  difference  between  covenants  in  general  and 
covenants  secured  by  a  penalty  or  forfeiture  :  in  the  latter 
case  the  obligee  has  his  election ;  he  may  either  bring  an 
action  of  debt  for  the  penalty  and  recover  it ;  (after  which 
he  cannot  resort  to  the  covenant,  because  the  penalty  is  to 
be  a  satisfaction  for  the  whole  ;)  or  if  he  do  not  choose  to  go 
for  the  penalty,  he  may  proceed  upon  the  covenant,  and 
recover  more  or  less  than  the  penalty  toties  quoties."  The 
same  principle  was  laid  down  in  Cotterelv.JIook(b);  but  there 
the  bond  and  deed  of  covenant  to  secure  an  annuity  were  by 
different  instruments.  But  this  very  point  seems  to  have  been 
determined  in  TFinterv.  Trimmer  (c),  which  cites  Birdv.  Ran- 
dall (d).  Now  here  the  word  penalty  shews  that  the  loOGl. 
was  not  meant  to  be  taken  for  liquidated  damages  (e).  If  the 
case  had  been  reversed,  the  defendant  would  not  have  consi- 
dered that  his  demand  for  freight  according  to  the  stipulated 
rate  was  limited  by  the  penalty,  if  in  fact  he  had  earned  more. 

(a)  I  Burr.  2228.  {b)  Dougl.  101.  (c)  1  Blac.  Rep.  395. 

(d)  lb.  373.  (e)  Smith  v.  Dickenson,  3  Bos.  *  Pull.  630. 

And 
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And  the  very  nature  of  the  contract  shews  that  the  1300/.  pe-        1611. 
nalty  could  not  be  meant  for  liquidated  damages;  for  then  if 
there  had  been  a  breach  of  any  part  of  the  contract  at  the  be-       nfrain*t ' 
ginning  of  the  voyage,  the  1300/.  would  have  been  immediately      WmoHt. 
due  to  the  other  party;    which  would  in  effect  have  made       [346] 
an  end  of  the  charter-party  ;  for  he  could  have  no  remedy 
upon  it  for  any  number  of  subsequent  breaches  in  the  progress 
of  the  voyage,  though  he  might  have  been  damaged  to  a  much 
greater  amount. 

Topping  and  Ilullock,  contra,  said  that  this,  like  every 
other  contract,  must  be  construed  according  to  the  apparent 
intent  of  the  parties,  and  there  could  be  no  reason  for  intro- 
ducing into  it  a  penalty  of  1300/.  for  non-performance,  unless 
it  was  meant  to  limit  the  responsibility  of  the  parties  to  that 
sum.  [Bayley,  J.  It  is  difficult  to  say  that,  when  the  full 
freight  would  amount  to  more.]  It  is  the  party's  own  fault, 
if  he  do  not  take  care  to  have  the  penalty  large  enough  to  cover 
all  possible  damages  and  demands.  It  is  an  agreement  between 
the  parties  that  the  damages  shall  not  exceed  1300/.,  as  in 
Marsdcn  v.  Gray,  (a).  At  one  time  it  was  considered  that  the 
party  grieved  had  an  option  to  proceed  for  the  entire  penalty, 
or  to  assign  breaches  and  go  for  damages  on  the  statute  of 
William  (//) ;  though  it  is  now  clearly  settled  (r)  that  the 
plaintiff  suing  upon  the  contract  must  assign  breaches  upon 
the  statute:  but  there  is  no  case  where  a  penalty  is  given  in. 
which  a  plaintiff  has  been  permitted  to  recover  more.  The 
plaintiff  might  have  declared  in  debt  for  the  penalty,  and  he 
cannot  alter  the  legal  effect  of  the  instrument  by  declaring  in 
assumpsit.  It  would  have  been  nugatory  to  hold  that  a  plains- 
tiff  declaring  in  debt  was  bound  to  assign  breaches  under  the 
statute,  if  he  could  elude  the  statute  altogether  by  declaring  r  347  ] 
in  assumpsit  (d).  But  in  Wilbeam  v.  Ashton{e),  where  the  , 
plaintiff  declared  in  assumpsit  upon  an  agreement  by  the  de- 
fendant to  serve  him  for  four  years  under  a  penalty  of  50/. 
Lord  Ellenborough  held  that  no  compensation  could  be  given 
beyond  the  penalty  :  though  that  case  ultimately  went  upon 

(a)  6  &»«,  564.  (*)  8  *  9  W.  8.  c.  1 1 .  s.  8. 

(c)  Vide  fFalcot  v.  Goulding,  8  Term  Rep.  126.,  and  other  cases  there 
referred  to. 

(d)  Astley  t.  Weldon,  2  Bos.  $  Pal.  346.         (e)  1  Campb.  N.  P.  Cat.  78. 

T  2  another 
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1811.        another  point.  [His  Lordship  asked  whether  the  penalty  were 
"*  contained  in  the  same  clause  wilh  the  covenant  in  that  case : 

against  to  which  Topping  answered  that  he  had  seen  one  of  the  briefs 
Wright.  in  the  cause,  and  that  the  penalty  was  given  at  the  end,  in  the 
same  manner  as  in  the  present  case.]  Here  the  party  con- 
tracted to  do  a  single  act,  namely,  to  send  his  ship  out  for  the 
deals,  and  he  engaged  to  do  that  under  a  penalty  of  1 300/.,  be- 
yond which  he  would  not  undertake  to  be  chargeable.  fLord 
Ellenborough,  C.J.  This  is  not  a  contract  for  one  specific 
act;  for  the  ship  was  contracted  to  sail  with  convenient  speed 
to  her  destined  port,  where  she  was  to  load  within  a  certain 
time,  and  then  to  return  to  Hull,  and  in  15  running  days 
deliver  the  same;  and  by  the  breach  of  each  of  these  the 
plaintiff  may  sustain  damage.] 

Cur.  adv.  vulf. 

On  this  day  Lord  Ellenuorough,  C.J.  said  that  on  look- 
ing into  the  case  of  Winter  v.  Trimmer,  to  which  they  had 
been  referred,  it  appeared  to  be  so  exactly  in  point,  that  it 
was  only  necessary  to  read  it ;  [which  having  done  his  lord- 
ship continued — ]  There  the  question  immediately  was 
whether  the  plaintiff  could  recover  more  than  the  penalty : 
and  it  wa9  ruled  that  he  might.  And  a  prior  case  of  Bird  v. 
Randall  was  referred  to,  of  which  it  is  not  necessary  to  read 
more  than  what  was  said  by  Mr.  Justice  Wihnot ;  that  the 
[  348  ]  plaintiff  had  his  election  to  bring  covenant,  or  debt  for  the 
penalty  ;  but  having  chosen  to  bring  debt,  he  could  not  re- 
sort back  to  the  covenant.  That  was  followed  up  by  the 
case  of  Asiley  v.  Weldon,  in  which  it  was  laid  down  that  the 
plaintiff  had  his  option  either  to  proceed  upon  the  covenant, 
toties  quoties  ;  or  upon  the  fir9t  breach  to  proceed  at  once 
for  the  penalty,  out  of  which  he  might  be  satisfied  for  the 
damage  actually  sustained,  and  which  would  stand  as  a  se- 
curity for  future  breaches.  The  penalty  therefore  is  auxili- 
ary to  the  enforcing  performance  of  the  contract ;  and  the 
party  grieved  may  either  take  the  penalty  as  his  debt  at  law, 
and  assign  his  breach  under  the  statute  of  William  ;  or  he 
may  bring  his  action  for  damages  upon  the  breach  of  the  con- 
tract. Though  to  be  sure  the  advantage  of  taking  judgment 
for  the  penalty  as  the  debt  at  law  is  very  much  cut  down  by 

the 
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(be  statute  of  king  William.     Upon   the  whole,   therefore,        181 1, 
we  thii.k  that  the  arbitrator  was  warranted  in  awarding  the         - 

sum  which  he  has  given  to  the  plaintiff,  aguintt 

Rule  discharged.  Wemkt. 


Gullett  against  Lor&«,  Bart.  STm& 

FTflHE  question  in  this  case  concerning- a  right  of  common,  Where  one  of 
,  ...  -  P  i     two  adjoining 

.JL     by  reason  ot  vicinage,  arose  upon  the  face  or  an  award,  commons, 

which  recited  in  substance,  that  a  suit  in  replevin  had  been  with  common 

instituted  in  the  sheriff  of  Devon's  Court,  between  these  ^asindossd 

parties,    touching   the   distraining  and  impounding  of  the       f  349  ] 

plaintiff's  cattle  by  the  defendant:  which  suit  was  removed  and  fenced  off 

bv  the  owner 
into  this  Court,  and  was  referred  to  the  decision  of  the  arbi-  of  the  soil. 

trator  ;  who,  on  his  award,  set  forth  that  it  was  proved  be-  leaving  open 

fore  him,  that  irnmemorially,  until  the  inclosure  and  division  sufficient  for 

after-mentioned,  Roborough  common  and  Axler  common,  in  the  highway 

Devonshire,  adjoined  each  other,    without  any  separation  by  over  the  one 

a  fence  on  the  side  of  Axler  common,  towards  the  north  and  to  the  other; 

east;  and  that  until  such  inclosure  and  division  the  cattle  of  yctt«  the  se- 
paration was 
the  commoners,  on  either  of  the  commons,  wandered  by  not  complete, 

reason  of  vicinage  into  the  other.     That  in  1802  the  defend-  so  J to  Pre" 
a n t,  Sir  M.  M.  Lopes,   being  seised  of  Axler  common,  in-  tie  straying 
closed  and  divided  it  with  fences  on  the  north  and  east  side9  ^rom  one  to 
from  Roborough  common,  and  also  inclosed  the  same  on  the  means  of  the 
west  side,  leaving  a  drove  or  way  open  and  ttnincloscd  on  the  highway,  the 
west  side  o/Axler  common.    That  on  the  south  side  of  Axler  vicTnaeesHH 
common  there  has  been   irnmemorially  a  carriage  highway,  continued, 
leading  from  another  highway,   (now  a  turnpike  road)  and 
extending  along  the  whole  of  thesouth sideof  Axler  common  ; 
and  that  when  the  defendant  made  the  said  inclosures  he  left 
a  sufficient  part  of  Axler  common,  and  no  more,  uninclosed, 
as  and  for  the  said  highway  on  the  south  side  of  Axler  com- 
mon.    That  part  of  Roborough  common  irnmemorially  and 
at  the  time  of  the  said  inclosure  extended  to  the  last-men- 
tioned highway  at  the  east  end  thereof.     That  at  the  time  of 
distraining  and  impounding  the  cattle  after-mentioned,  the 
plaintiff  had  a  right  of  common  lot  his  cattle  on  Roborough 
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1811.  common,  and  lawfully  turned  them  thereon,  and  they  after- 
wards  escaped  from  thence  into  the  highway  on  the  south 
against  side  of  Axler  common,  and  from  thence  into  the  said  drove 
Lopes,  Bart.  or  way  on  the  west  side  of  the  said  inclosure,  and  were  at 
the  time  when,  &c.  in  the  said  drove  or  way  doing  damage 
[  350  1  to  the  defendant's  hedge  there,  for  which  he  distrained  and 
impounded  them.  That  the  plaintiff  contended,  that  inas- 
much as  the  cattle  were  lawfully  turned  out  upon  Robo- 
rough  common,  and  as  there  was  no  gate  or  fence  to  pre- 
vent them  from  wandering  from  thence  into  the  highway  on 
the  south  side  of  Axler  common,  and  from  thence  into  the 
said  drove  or  way  in  which,  &c.  the  defendant  wrongfully 
distrained  and  impounded  them.  Whereupon  the  arbitrator 
awarded  that  the  defendant  was  not  bound  to  erect  nor 
could  legally  erect  a  gate  across  the  highway  at  the  south 
side  of  Axler  common,  and  that  the  plaintiff's  cuttle  when 
distrained  were  wrongfully  in  the  place  where,  &c.  doing 
damage,  &c.  and  were  lawfully  distrained  and  impounded 
by  the  defendant ;  to  whom  the  arbitrator  awarded  damages 
and  costs  for  the  same. 

A  rule  nisi  having  been  obtained  by  The  Attorney  Gene- 
ral and  Dumpier  for  setting  aside  the  award,  which  was  now 
opposed  by  Garrow  and  Bailey ,-  The  Court  inquired  whe- 
ther the  common  by  reason  of  vicinage  which  existed  before 
the  inclosure  would  have  excused  the  wandering  of  the 
cattle  from  the  one  common  to  the  other  by  the  highway;  in 
other  words,  whether  they  were  to  understand  that  the  high- 
way led  over  Axler  common  ?  And  being  informed  that  it 
did,  they  said  that  there  was  an  end  of  any  question  ;  for  if 
the  cattle  were  properly  turned  in  the  first  instance  upon 
their  own  common  which  adjoined  to  the  other,  and  the  pass- 
age along  the  highway  over  one  of  the  commons  was  left 
open  to  the  other,  there  was  nothing  to  exclude  the  cattle 
from  wandering  into  the  adjoining  common  as  they  had  done 
before  the  inclosure,  or  to  take  away  the  claim  of  common 
[  351  J  by  reason  of  vicinage;  the  inclosure  and  separation  of  Axler 
common  having  been  left  incomplete  by  means  of  the  open 
passage  left  by  the  highway. 

The  defendant's  counsel  urged  the  fact  stated  by  the  arbi- 
trator, that  there  was  only  sufficient  spate  left  between  the  in- 
closurefa,.foi  the  highway;  and  cited  the  opinion  of  Lord  C.  J. 

Jiolt, 
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Holt,  in  Bromfield  v.  Kirber  (a),  that  to  give  common  of  vi- 
cinage the  commons  must  be  next  adjoining,  i.e.  without  any  ~~ 
intermediate  land.  They  argued  further,  that  the  cattle  could  againtt 
have  no  right  to  common  upon  the  highway  itself,  but  their  Lorts,  Bart, 
continuing  there  for  that  purpose  would  be  a  nuisance.  [  But 
the  Court  said  that  the  same  claim  of  common  by  reason  of 
vicinage  continued  along  the  highway  uninclosed  as  before. } 
It  was  also  argued  on  the  same  side,  that  the  iuclosure  which 
had  been  made  in  this  case  was  sufficient  to  put  an  end  to 
the  common  by  vicinage;  the  whole  having  been  separated  by 
a  fence  as  much  as  the  nature  of  the  thing  and  the  law  would 
allow  of;  leaving  only  a  free  passage  upon  the  highway,  which 
even  the  owner  of  the  soil  (the  defendant)  had  no  right  to  in- 
terrupt by  putting  up  a  gate.  But  the  Court  still  thought  that 
that  made  no  difference :  the  highway  itself  was  part  of  Axler 
common,  and  without  a  complete  inclosure  and  separation  the 
cattle  might  still  stray  from  the  one  common  to  the  other  with- 
out impediment;  and  therefore  the  common  by  vicinage  was 
not  excluded. 

Rule  absolute.  1 

(a)  1 1  Mod.  72. 


The  King  against  The.  Justices  of  Wilts. 
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Monday, 
Feb.  1  fth. 


BY  a  local  act  49  Geo.  3.  c.  1 10.  for  inclosing  lands  in  the  Though  a 
parish  of  Stockton  in    Wiltshire,  it  is  provided,  that "  If statute  S}Y"S 
1  '  r  '  .     an  appeal  to 

"  any  person  shall  think  himself  aggrieved  by  any  thing  done  m  the  Sessions 

"  pursuance  of  the  general  inclosure  act  (a)  or  of  this  act.  &c,  w'tnin  f°ur 
« T.  ,      °  ,  .  c  .  months  after 

"  he  may  appeal  to  any  general  quarter  sessions  or  the  peace  the  cause  of 

complaint 
(a)  41  Geo.  3.  c  109..  shall  arise, 

direct  fhejus- 
tices  at  the  said  Sessions  to  hear  and  determine  the  matter  of  such  appeal,  &c, ;  yet  it 
seems  that  they  have  an  incidental  power  of  adjourning  it  to  another  Sessions  upon  law- 
ful cause,  such  as  the  absence  of  a  material  witness,  of  the  sufficiency  of  which  they  arc 
to  judge. 

But  where  the  appeal  was  against  the  sufficiency  of  an  allotment  under  an  inclosure 
act,  and  it  appeared  that  the  ground  was  staked  out  in  March,  when  the  appellant  took 
possession  of  and  cropped  it,  though  no  iiual  award  was  made  of  it  by  the  commissioners 
till  long  afterwards;  yelan  appeal  lodged  at  the  October  Sessions  was  held  to  be  out  of 
time; 'and  this,  though  a  small  part  of  ihe  allotment  was,  with  the  appellant's  consent, 
exchanged  Hi  late  as  July. 

3  "'which 
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u  which  shall  be  holden  for  the  said  county  of  JVills,  within 
"  Jour  calendar  months  next  after  the  cause  of  complaint  shall 
"  have  arisen,  on  giving  notice,  &c. :  And  the  justices  at  the 
il  said  general  quarter  sessions  are  hereby  required  to  hear 
"  and  determine  the  matter  of  every  such  appeal,  and  to  make 
"  such  order,  and  award  such  costs  as  to  them  in  their  discre- 
"  tion  shall  seem  reasonable." 

W.  Williams  moved  on  a  former  day  in  this  term  for  a  man- 
damus to  the  defendants  to  enter  continuances  and  proceed  to 
hear  and  determine  at  the  next  Sessions  an  appeal  which  had 
been  lodged,  by  a  party  grieved  by  the  inclosure,  at  the  last 
October  Sessions  held  at  Marlborough,  being  within  the  four 
months,  as  he  stated,  after  the  cause  of  complaint  had  arisen. 
But  thejustices  having,  for  the  more  convenient  consideration 
of  the  case,  adjourned  the  appeal  to  the  then  next  January 
Sessions  held  at  Devizes,  the  justices  there  assembled  consi- 
dered that  the  time  of  appeal  was  expired,  unci  that  they 
could  not  take  cognizance  of  it,  and  therefore  refused  to  pro- 
ceed upon  it. 

Lord  Ellenborough,  C.  J.  then  said,  upon  granting  a 
rule  to  shew  cause,  that  there  was  a  power  necessarily  inci- 
dent to  the  Sessions  to  adjourn  the  consideration  of  an  appeal 
properly  lodged  before  them. 

Best,  Serjt.  Barwis,  and  Grant,  now  shewed  cause  upon 
affidavits,  stating  that  the  appeal  was  adjourned  from  the  Oc- 
tober  sessions  upon  the  application  of  the  appellant  himself, 
who  was  not  then  ready  to  enter  into  it,  on  account  of  the  ab- 
sence of  a  material  witness.  That  the  grievance,  if  any,  ex- 
isted so  early  as  March  last ;  the  grievance  stated  by  the  ap- 
pellant being  that  he  had  not  so  large  an  allotment  as  he  ought 
to  have  had;  and  that  the  other  allotments  having  been  made 
and  staked  out  from  the  7th  to  the  10th  of  March,  and  notice 
thereof  given  to  the  appellant,  who  immediately  took  posses- 
sion and  cropped  the  land.  But  that  on  the  6th  of  July  an 
alteration  in  the  allotment  was  made  by  the  commissioners, 
with  the  express  consent  of  the  appellant,  whereby  an  ex- 
change was  made  of  about  a  quarter  of  an  acre  out  of  200  acres 
with  another  person.  They  therefore  contended  that  the  sup- 
posed grievance  existing  so  early  as  in  March,  the  party  was 
out  of  time  to  appeal  to  the  October  sessions  :  but  if  that  were 
othcrwise,and  il  were  found  necessary  for  the  purposesofjustite 

to 
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adjourn  the  consideration   of  the  appeal,  the  magistrates        181!. 

might  have  held  an  adjourned  sessions  as  in  Rex  v.  The  hi*        

habitants  of  Derbyshire  («),  which  woulJ  have  legal  relation       a~J^jC 
to  the  original  sessions.     But  they  also  contended  that  the    The  .Justice* 
appellant  was  estopped  from  appealing  at  all  against  the  sulfi-  *%$*•> 

ciency  of  his  allotment,  after  taking  possession  of  and  cropping      f   354  J 
the  land,  by  which  the  quality  of  it  was  deteriorated. 

Lord  Ellen  borough  C.  J.  1  hold,  without  any  doubt, 
that  the  Court  who  are  to  try  the  appeal  have  an  incidental 
authority  to  adjourn  it,  when  once  properly  lodged,  if  it  be  ne- 
cessary for  the  advancement  or  convenience  of  justice  ;  and 
that  the  Sessions  are  to  judge  of  the  proper  occasion  for  doing 
so.  But  the  act  of  the  party  himself  in  preferring  his  appeal 
luubt  be  within  the  limited  time  ;  the  only  question  therefore 
is,  whether  the  lodging  of  the  appeal  at  the  October  sessions 
were  too  late?  which  must  depend  upon  the  time  when  the 
grievance  complained  of  existed.  As  to  this  point  the  Court 
desired  to  hear  the  other  side. 

IV.  JViUiams  and  Casberd,  in  support  of  the  rule  admitted, 
that  the  ground  of  appeal  was  the  insufficiency  of  the  whole  al- 
lotment and  not  merely  the  exchange  of  the  quarter  of  an  acre 
which  was  made  by  consent.  But  they  denied  that  the  mere 
staking  out  of  the  allotment  was  the  grievance ;  for  after  that, 
it  might  be  altered  by  the  commissioners,  and,  as  it  appears,  it 
was  in  fact  altered  so  late  as, ////y  in  the  instance  mentioned. 

Lord  Ellenborough,  C.J.  The  grievance  complained 
of  being  the  insufficiency  of  the  whole  allotment,  which  was 
made  and  staked  out  so  long  ago  as  in  March,  and  of  which  the 
appellant  then  had  notice,  and  actually  took  possession  of  and 
enjoyed  it;  the  grievance,  ifany,  arose  in  March,  and  therefore 
he  was  too  late  to  appeal  in  October1.  The  mere  staking  out 
theground  by  the  commissioners  might  not  be  a  grievance ;  for 
that  might  be  done  behind  the  party's  back  and  without  notice  [  354  J 
to  him ;  but  here  he  took  possession  of  and  cropped  the  land, 
which  was  down  land,  and  could  not  afterward*  be  restored  to 
its  original  state.  That  makes  an  end  of  the  question;  for  he 
was  then  clearly  out  of  time  in  his  appeal. 

The  other  Judges  concurred. 

Rule  discharged. 

(a)  4  Term  Rep,  488. 
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FeTnlh.  Cock  against  Bell. 

Time  refused    fTT^HE  plaintiff  recovered  a  verdict  against  the  defendant 

JjJSjJlif  to    J-    for  above  50°0/.  at  the  sittings  after  last  Trinity  Term ; 

render  their      and  after  a  writ  of  scire  facias  sued  out  against  the  bail  in  the 

principal,  on    actj0n,  a  rule  was  obtained  on  their  behalf,  on  a  former  day, 
an  affidavit  ...     '  ,        ,    .      .„        ,  ,  ,       ;, 

that  he  was  a    calling  on  theplaintin  to  shew  cause  why  anexoneretur  should 

lunatic ;  itnot  not  De  entered  on  the  bail-piece,  or  further  time  given  to  the 

he  wasin  such  bail  to  render  the  principal,  against  whom  a  commission  of 

a  state  as  to  lunacy  was  issued  in  1809,  under  which  he  was  found  to  be 

immediately-  an(*  st'"  continued  a  lunatic.     But  when  the  matter  was  now 

ril  of  life  ei-  moved  again,  the  former  part  of  the  rule  was  in  the  first  in- 

^(iL!>     inse  !  stance  abandoned,  upon  the  intimation  of  the  Court  that  there 
or  those  about  '    .r 

him.  could  be  no  foundation  for  it :   and  the  latter  part  of  the  rule 

was  opposed  by  the  Attorney  General  and  Taddy,  who  referred 
to  fVynnv.  Petty  («),  where  the  time  for  rendering  the  prin- 
cipal was  refused  to  be  enlarged ;  though  it  was  sworn  that  he 
could  not  be  removed  without  endangering  his  life:  the  Court 
saying,  that  they  could  not  depart  from  their  establised  prac- 
[  356  J  tice;  and  that  when  one  party  must  suffer  by  the  act  of  God, 
they  could  not  interfere^  And  they  said  that  there  was  the  less 
reason  to  do  so  in  this  case,  because  all  the  circumstances  re- 
mained the  same  as  when  the  bail  entered  into  their  engage- 
ment to  pay  the  debt  or  render  the  principal,  and  they  must 
be  bound  by  that  engagement. 

Topping  appeared  on  the  part  of  the  committee,  to  submit 
to  what  the  Court  should  think  proper  to  be  done;  and  only 
stated,  that  it  would  be  much  more  desirable  for  the  sake  of 
the  unfortunate  person  if  he  could  be  continued  in  his  present 
private  custody. 

Garrow  and  Curwood  in  support  of  the  rule  said,  that  if  the 
time  could  not  be  enlarged,  the  bail  must  render  the  lunatic, 
however  painful  the  task. 

Lord  Ellen BonouGii,  C.  J.  It  is  not  stated,  I  observe,  in 
the  affidavits,  that  the  defendant  is  a  dangerous  lunatic,  so  that 
he  could  not  be  brought  up  without  immediate  danger  to  his 

(a)  4  Easl,  102. 

own 
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own  life  or  to  others.     If  either  his  own  life  were  to  be  put        181 1. 

in  peril  or  the  lives  of  those  who  are  to  bring  him  up,  or  in         

whose  custody  he  is  to  be  placed,  (or,  as  Bayley,  J. sug-  irtintl 
gested,  if  it  had  been  sworn  that  by  continuing  him  in  his  pre-  Bull. 
sent  custody  a  little  time  longer,  he  would  be  likely  to  re- 
cover,) there  might  be  room  for  consideration.  But  without 
any  special  circumstances  to  call  for  the  exercise  ol'  our  dis- 
cretion, the  duty  of  the  Court  iu  this  case  is  clear  and  precise, 
and  we  must  discharge  the  rule. 


Chack  and  Others  against  Westmoiie.  „  L  p57  J 

°  Monday, 

Westmoiie  against  Forbes.  Feb.  nth. 

ALL  matters  of  difference  between  the  parties  in  these  calI!;eemvo|v. 
causes,  (which  involved  the  construction  of  certain  con-  ing  a  question 
tracts,)  were  referred  to  a  gentleman  at  the  bar  to  settle,  who  "' iaw  was  re- 
made his  award  thereupon,  as  well  upon  the  matters  of  law  as  barrister  un- 
of  fact.     After  which  it  was  moved  to  set  aside  the  award  on  d,r  H  ru'e  OI* 
the  ground  of  a  mistake  in  point  of  law  by  the  arbitrator:  but  a||  matters  ia 
though  the  question  of  law  was  raised  by  the  pleadings  in  one  difference  be- 
of  the  causes,  it  did  not  appear  upon  the  face  of  the  award,  but  ties,  and  be 
was  brought  before  the  Court  by  affidavit.     And  now  when  niade  bis 
Burrough  and  Dumpier,  who  were  to  shew  cause  against  the  ^t^.  |,u7ui . 
rule,  had  opened  the  case  to  the  Court  by  stating  in  what  man-  question  of 

ner  the  question  came  before  them :  Lord  Ellcnborouzh.  C.J.         dld  not 
^  .  °    '  appear  upon 

and  the  rest  of  the  Judges  intimated  great  doubt,  whether  they  thefaccof  liio 

ought  to  enter  into  the  merits  of  the  decision.     His  Lordship  a,ward *  "le 
,  ,    ,       ,  ,.,~  .     ,  r  Court  con- 

observed,  that  there  was  a  great  difference  in  these  cases  in  con-  sidering  thai 

sidering  the  object  of  the  reference,  and  the  description  of  the  lt  was  liie  \n- 
person  to  whom  the  decision  was  confided  by  the  parties.  In  parties  t0  rc.° 
ordinary  cases,  where  questions  of  fact  are  referred  to  one  who  far  thedeci- 
issupposedtobecompetenttodealwith  suchquestions,though  ritSaaweH^ 
not  with  questions  of  law ;  and  a  question  of  law  happens  to  upon  the  mat- 
arise,  on  which  he  decides  in  a  manner  which  disturbs  the  j?"  ?***»<# 
.  i  i  v  i  •  i  •  fact,  to  the  ar-: 
whole  justice  of  the  case;  the  Court  would,  1  think,  enter  into  bitrator,  re- 

the  enquiry,  and  correct  what  was  erroneous  in  the  decision.  'use"  to  °PCI» 

the  award 
But  where  a  doubtful  question  of  law  arises  between  parties,  it  again,  upon  a 

suggestion  of 
the  arbitrator's  mistake  in  point  oflaw  upon  the  construction  of  a  contract  between  the 
parties. 

often 
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often  happens,  that  on  that  very  account  they  agree  to  refer* 
the  matter  to  the  arbitrament  of  a  gentleman  of  the  profession, 
meaning  to  refer  the  decision  of  the  matter  of  law  to  him,  and 
to  abide  by  his  determination  of  it. 

The  Attorney-General  and  Gaselee,  who  were  to  have  sup- 
ported the  rule,  suggested  the  difficulty  that  would  occur  fre- 
quently in  these  cases  from  leaving  the  rule  to  hinge  on  so  un- 
certain a  point  as  the  intention  of  the  parties  in  agreeing  to  the 
reference,  which  would  lead  to  a  previous  discussion  in  every 
case  what  their  intention  was  at  the  time. 

Lord  Ellen  borough,  C.J.  I  fear  it  is  impossible  to  lay 
down  any  general  and  certain  rule  upon  this  subject,  in  what 
cases  the  Court  will  not  suffer  an  award  to  be  opened :  it  must 
be  subject  to  some  degree  of  uncertainty,  depending  upon  the 
circumstances  of  each  case.  But  it  is  enough  to  say  that  in 
the  present  case,  where  the  merits  in  law  and  in  fact  were  re- 
ferred to  a  person  competent  to  decide  upon  both,  we  will  not 
open  the  award,  unless  it  could  be  shewn  to  be  so  notoriously 
against  justice  and  his  duty  as  an  arbitrator,  that  we  could  infer 
misconduct  on  his  part. 

The  other  Judges  agreed;  and  Le  Blanc,  J.  added,  that 
where  the  question  of  law  necessarily  arises  upon  the  face  of 
the  award,  there  the  Court  must  take  notice  of  it. 

Rule  discharged. 
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Dor,  Lessee  of  Lifford,  and  Emzarftii  MarV  Avnh 

his  Wife,  against  Sparrow  and  Another.  Fleet*  ,'^'h 

THIS  ejectment  wns  brought  to  recover  a  moiety  of  cer-  Under  a  de- 
tain freehold  and  leasehold  property:    and  at  the  trial  \lT  (>l  !lu' Te\ 
t              •■             -fit                                 w  Mdue  of  a  real 
before  Lord    L/fenborough,  C .  J.   at  the  Sittings  in   Mid-  and  personal 

dlesex,  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  tstatt''  (*ub- 
opinion  ot  the  Court  on  this  case  :  payment  of 

George  Archer  being  seised  in  fee  of  freehold  tenements  in  rfe",s  antl  '<*• 
St.  Dumtan,  Stepney,  in  Middlesex,  and  being  also  possessed  [«*\aVor\  sou 
of  other  leasehold  tenements  there,  to  which  he  was  entitled  and  daughter. 
for  terms  of  years  unexpired,  on  the  25th  of  November  1791,  ihcirheh:*and 
by  his  will  duly  executed,  after  giving  a  weekly  annuity  and  ever,  as  te- 
several  pecuniary  legacies,  devised  the  same  thus :    "And  """'""f1"'1; 

'  •         °  .  mon,  and  not 

"as  to  all  the  rest,  residue,  and  remainder  of  my  real  and  as  joint  te- 

"  personal  estate,  of  every  nature  and  kind  soever  and  where-  nanl*  '>  bul  ,n 

N  soever,  (the  copyhold  part  whereof  I  have  surrendered  to  ,i'oau,  ()f 

"the  use  of  my  will,)  I  give  and  devise  the  same,  subject  cither  leaving 

"  nevertheless  to   the  payment  of  my  debts  and  legacies  children  the 

M  aforesaid,  unto  my  son  George  Dorkin  Archer,  and  my       [  360  j 

"daughter  Elizabeth  Mary  Ann  Archer,  their  heirs  and  snarc  OI"  him 

"  assigns  for  ever ;   to  hold  the  same,  subject  as  aforesaid,  tomitohig 

"  as  tenants  in  common,  and  not  as  joint  tenants.  But  in  case  of  or  her  child  or 

"the  death  of  either  my  son  or  daughter,  leaving  child  or  all'such* '  °f ' 

"  children,  then  as  to  the  share  of  him  or  her  so  dying,  I  give  should  die 

"  the  same  to  such  his  or  her  child  or  children:    but  should  "etore 2I» 

'  such  share  to 

"  there  be  no  child  or  children,  or,  being  such,  all  of  them  go  to  thesur- 

"  should  die  before  the  age  of  21  years,  then  and  in  such  case,  vlvor  °[ tne, 

°  •     .  .  .  son  or  daugh- 

ter for  ever  : 
but  in  case  his  son  and  daughter  should  be  both  dead  at  the  time  of  the  testator's  decease, 
without  child  or  children;  or  leaving  child  or  children,  all  of  them  should  die  under  81 
and  unmarried,  and  without  child  or  children;  then  he  gave  the  whole  of  his  real  and 
personal  estate  to  his  executors,  upon  certain  trusts  for  other  branches  of  his  family  :  and 
then  the  will  proceeded,  as  to  the  rest  and  residue  of  his  estate  and  effects,  in  case  of  the 
death  of  his  son  and  daughter  at  the  time  before-mentioned,  and  without  child  or  children, 
and  other  the  events  aforesaid :  then  he  gave  the  same  to  his  brother  in  fee. 

Held  that  the  limitation  to  the  children  of  the  deceased  son  or  daughter,  or  to  the 
survivor  of  the  two,  was  only  a  substitution  in  case  of  a  lapse  by  the  death  of  the  tes- 
tator's son  or  daughter  in  his  lifetime ;  so  that  if  both  son  and  daughter  survived  him. 
he  intended  them  to  take  the  fee  as  tenants  in  common:  if  one  died  in  his  lifetime  and 
left  issue,  such  issue  was  to  take  the  parent's  share;  or  if  there  should  be  no  such  issue 
which  should  attain  21,  the  survivor  of  the  son  and  daughter  should  take  the  whole ;  or 
U"  both  died  in  his  lifetime,  and  either  left  issue^such  issue  was  to  take  i  butlf  both  died 
without  issue  in  his  lifetime,  then  the  executors  were  to  take  on  the  trusts  mentioned  ; 
remainder  to  his  brother  in  fee. 

"  I  give 
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181 1.        "I  gjve  the  share  of  him  or  her  so  dying  to  the  survivor  of 

"  them  my  said  son  or  daughter  for  ever.     But  in  case  mv 

Lessee  of     "  sa*d  son  an^  daughter  shall  be  both  dead  at  the  time  of  my 

Lipford,     "  decease,   without  child  or  children,  or  leaving  child  or 

against      ti  c\x\\&ren    a\\  0f  thern  shall  die  under  the  age  of  21  years, 

SPARROW.  .  .  .  . 

"and  unmarried,  and  without  child  or  children  ;  then  and 
11  in  that  case  I  give  and  bequeath  the  whole  of  my  real  and 
"  personal  estate  and  effects  unto  my  executors  herein 
"  named,  and  the  survivors  or  surv  ivor  of  them,  and  the 
11  heirs,  executors,  and  administrators  of  such  survivor; 
"  upon  trust  in  the  first  place  to  pay  my  sister  Mary  Brown 
"  the  sum  of  500/.  for  her  own  sole  and  separate  use,  not- 
"  withstanding  her  coverture,  to  be  paid,  &c.  as  she  shall 
u  think  fit,  &c.  And  in  the  event  last  aforesaid,  I  give  and 
"  bequeath  unto  the  said  William  Archer  Shaflain,  and  unto 
"  his  mother  in  case  of  his  death  as  aforesaid,  the  further  sum 
"  of  200/.  in  addition  to  the  sum  of  100/.  I  have  before  given  to 
"  them,  and  payable  at  the  same  time.  I  also  give  to  the  said 
u  Jane  Shirley,  in  case  of  the  event  aforesaid,  in  addition  to  the 
"  said  legacy  of  20/.  the  further  sum  of  80/.  And  as  to  the  rest, 
"  residue,  and  remainder  of  my  estate  and  effects  as  well  real 
£  £61  J  «  as  personal,  in  case  of  the  death  of  my  said  son  and  daughter 
u  at  the  time  before-mentioned,  and  without  child  or  children,  and 
"  other  the  events  aforesaid,  I  give  and  bequeath  the  same  unto 
"  my  brother  John  Archer,  his  heirs  and  assigns  for  ever." 
The  testator  died  on  the  10th  of  October  1794,  leaving  his  said 
son  and  daughter  him  surviving,  who  thereupon  entered,  Sec. 
and  afterwards,  and  before  the  marriage  (which  soon  after  took 
place)  of  the  testator's  said  daughter,  who  is  one  of  the  lessors 
of  the  plaintiff,  with  Joseph  LAfford,  the  other  lessor  of  the 
plaintiff,  by  indentures  of  lease  and  release,  dated  the  1st  and 
2d  of  October  1795,  the  testator's  said  daughter,  E.  M.  A. 
Archer,  conveyed  to  her  brother  G.  D.  Archer,  her  undi- 
vided moiety  of  part  of  the  freehold  premises  in  fee,  and  her 
undivided  moiety  of  part  of  the  leasehold  premises  to  him  for 
the  remainder  of  the  terms  therein.  And  G.  D.  Archer  being 
so  seised  and  entitled  under1  the  said  will  and  deeds,  on  the 
^lst  of  December  1806,  fry  his  will  duly  executed,  devised  all 
his  freehold  and  leasehold  estates,  of  which  he  had  power  to 
dispose  by  will,  to  the  defendants,  their  heirs,  &c.  upon 
trust  as  therein  mentioned  ;  and  soon  after  died;  without  ever 

having 
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having  had  any  issue,  and  leaving  his  said  sister  KlizaMh        J8JI. 
Mary  Anne,  one  of  the  lessors  of  the  plaintiff,  his  heir  at  law. 
The  defendants  are  in  possession  of  the  whole  of  the  premises      |irw><|g 
comprized  in  the  indentures  of  lease  and  release.    The  ques-      L»»satf, 
tion  was,  whether  the  plaintiff  were  entitled  to  recover  that      £!**»*. 
moiety  of  the  said  freehold  and  leasehold  premises  comprized 
in  the  above  deeds,  which  were  devised  and  bequeathed  by  the 
testator  G.  Archer  to  his  son  G.  D.  Archer.     I  f  he  were,  the 
verdict  was  to  stand :  if  not,  a  verdict  was  to  be  entered  for 
the  defendants. 

This  case  was  argued  in  last  Easter  Term,  and  the  question  [  362  J 
made  was,  whether  the  limitation  over  upon  the  testator's  son 
or  daughter  dying  without  child  or  children,  were  to  be  con- 
fined to  his  or  her  so  dying  in  the  lifetime  of  the  testator. 
Holroyd  for  the  plaintiff  contended  in  the  negative;  Abbott 
for  the  defendant  maintained  the  affirmative.  On  the  part  of 
the  plaintiff  it  was  contended,  that  the  limitation  over  on  the 
death  of  the  son  or  daughter  was  not  to  be  confined  to  the 
death  of  either  in  the  testator's  lifetime;  and.  Nowlan  v.  Nel- 
ligan,  1  Bro.  Ch.  Rep.  489.  Lord  Douglas  v.  Chalmer,  cl  Ves. 
jun.  501.  and  Billings  v.  Sandham,  there  mentioned,  ib.  506. 
were  cited  for  this  purpose.  But  that  the  devise  to  the  son 
and  daughter  was  either  a  devise  to  them  in  fee,  defeasible  as 
to  the  moiety  of  each  by  either  dying  without  child  or  children 
in  the  lifetime  of  the  other;  in  which  event  it  would  go  over 
to  that  other:  but  if  either  left  issue,  such  issue  would  take  a 
fee  in  the  parent's  moiety,  defeasible  also  in  the  event  of  such 
issue  dying  before  twenty  one.  Or  when  the  testator  gives 
the  estate  to  his  son  and  daughter  in  fee  as  tenantsin  common, 
but  in  a  particular  event  he  afterwards  gives  it  to  the  children 
if  any;  that  may  be  taken  to  control  the  former  words,  and 
make  the  son  and  daughter  take  for  life,  with  a  contingent 
remainder  in  fee  to  their  children,  if  any;  if  none,  with  a 
contingent  remainder  to  the  survivor:  for  which  Doe  v.  Col* 
lis,  4  Term  Rep.  294.  Doe  d.  Davy  v.  Burnsall,  6  Term  Rep. 
34.  and  Burnsall  v.  Davy,  1  Bos.  Sf  Pull.  2  J 5.  were  cited. 
Or  it  might  be  taken  to  be  an  estate  tail  in  the  son  and 
daughter,  in  case  either  should  die  in  the  lifetime  of  the 
other  without  leaving  children  who  should  come  to  an  age  [  363  J 
to  dispose  of  the  property  :  but  if  either  should  have  such 
children,  then  to  take  a  fee  :  and  for  this  he   referred  to 

Anonym. 
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J8I1.       Anonym.  1.  And.  43.  Wild's  case,6  Rep.  16.  King  v.  MtU 

ling,  2  Lev.  58.  Doe  v.  Wicheloe,  8  Tern  7?ep.  211.  7JW  d. 

Leateeof      Chandler  v.  Smith,  7  Term  Rep.  531.  Doe  v.  Cooper,  1  J&W, 

Li f  ford,     229.  Doe  tf.  Applin,  4  Term  -Rep.  82.    On  the  other  side  were 

jjj^     cited  7Vo«er  v.  Williams,  Precedents  in  Chan.  78.  Lowfield  v. 

StonehanifS  Stra.  1261.  Hinckley  \ .  Simmons,^  Ves.jun.  lu'O. 

Webster  v*  /7a /e,  8  Ves.jun.  410.  and  Garland  v.  Thomas,  I 

New  Rep.  82. 

The  case  stood  over  for  consideration  till  this  term  ;  when 
Lord  Ellenborough,  C.  J.  delivered  the  judgment  of  the 
Court.    Before  we  adopt  the  construction  which  is  contended 
for  on  the  part  of  the  defendants,  it  is  material  to  consider 
whether  the  devise  to  the  testator's  son  and  daughter  can 
operate  so  as  to  give  effect  to  all  the  words  he  has  used, 
without  rejecting  any  thing  contained  in  the  devise,  or  intro- 
ducing any  thing  which  it  does  not  contain;  for  there  can  be 
no  rejection  or  introduction,  if  all  the  words  as  they  stand 
can  operate ;  but  if  all  the  words  as  they  stand  cannot  operate, 
the  Court  must  introduce  or  reject  as  may  best  answer  what 
may  appear  to  them  to  have  been  the  testator's  intention  (a). 
The  devise  sets  out  with  giving  all  the  residue  of  the  real  and 
personal  estate  to  the  son  and  daughter,  their  heirs  and  assigns 
for  exer  to  hold  as  tenants  in  common,  and  not  as  joint  tenants. 
The  effect  of  this,  therefore,  would  have  been  to  have  given 
[  SG4  ]     each  immediately  a  moiety  in  fee  in  the  real  estate,  and  an 
absolute  interest  in  the  personal ;  and  each  would  have  had 
the  power  of  disposing  of  his  or  her  moiety  either  by  deed 
or  will,   in  any  manner  he  or  she  might  have  thought  fit ; 
and  for  want  of  such  disposition,  the  moiety  of  each   would 
have  descended  to  his  or  her  heirs.     This  part  of  the  devise, 
however,   is   immediately   followed  by   a  provision,  that  if 
either  son  or  daughter  died  leaving  issue,  such  issue  should  take 
the  parent's  share  ;  but  if  there  should  be  no  such  issue  to  at' 
tain  2\,the  survivor  of  the  son  and  daughter  was  to  have  the 
estate  for  ever.     If  this  provision,  therefore,  were  intended  to 
qualify  the  limitation  to  the  son  and  daughter,  as  the  plaintiff 
insists  ;  and  not  as  a  substitution  in  case  of  lapse ;  which  is  the 
defendant's  argument ;  it  annihilates  altogether  the  tenancy 
in  common  in  fee  :  it  takes  away  from  each  all  power  of 

(a)  Denn  v.  Bagshaw,  6   Term  Rep.  516.  and  Dae  v.  Dacre,  1  Bos.  # 
Pull.  259. 

disposition 
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disposition  to  the  prejudice  of  his  or  her  issue  ;  or,  if  there  be        1811. 

no  issue,-  to  the  prejudice  of  the  survivor :  and  if  there  be  no        

issue,  instead  of  giving  each  a  moiety,  which  is  the  effect  of  a  LeJ£'0f 
tenancy  in  common  ;  gives  the  whole  to  the  survivor,  which  Liffokd, 
is  the  effect  of  a  joint  tenancy.  If  this  be  a  qualifying  provi-  SparTow 
aion,  therefore,  it  qualifies  the  limitation,  by  saying,  that 
w  hat  was  given  to  them,  their  heirs  and  assigns,  to  hold  as 
tenants  in  common,  and  not  as  joint  tenants,  should  vest  abso- 
lutely in  neither  of  them  ;  (and  this  applies  equally  to  both 
the  personal  and  real  estate ;)  should  not  be  assignable  by 
either  to  the  prejudice  of  his  or  her  issue,  or  to  the  prejudice 
of  the  survivor  ;  should  not  pass  by  descent  from  either,  if 
either  left  issue;  and  should  be  a  joint  tenancy  in  fee,  and 
not  a  tenancy  in  common.  Suppose  both  to  have  survived 
the  testator,  and  then  to  have  died  without  issue ;  the  sur- 
vivor, according  to  the  plaintiff's  construction,  would  have 
taken  the  whole.  Suppose  one  to  have  died,  leaving  issue, 
which  attained  21,  and  the  survivor  to  have  died  without  [  365  j 
issue ;  the  issue  of  the  first  would  have  taken  one  moiety, 
and  the  survivor  the  other  :  the  survivor,  therefore,  in  that 
case  would  have  taken  a  moiety  in  fee,  which  he  might  have 
disposed  of  to  the  prejudice  of  the  issue  of  the  other.  Sup- 
pose one  to  have  died  without  issue,  and  then  the  survivor  to 
have  died  leaving  issue,  which  attained  21 ;  such  issue  would 
have  been  entitled  to  the  parents'  original  share  only,  not  to 
the  share  which  had  accrued  by  survivorship;  but  the  latter 
share  would  pass  by  descent  to  the  parent's  heir,  if  the  parent 
had  not  disposed  of  it  in  his  lifetime  ;  or,  if  he  had  disposed 
of  it,  would  go  according  to  such  disposition.  In  this,  there- 
fore, as  well  as  in  the  preceding  case,  one  moiety  would  be 
bound,  and  the  other  free;  one  would  be  secured  to  the  issue, 
and  the  other  might  be  alienated  from  them.  In  none  of  these 
cases,  however,  would  the  two  parents  take  to  them,  their 
heirs  and  assigns,  as  tenants  in  common.  If  there  were  any  te- 
nancy in  common  in  fee,  it  would  be  between  the  survivor  of 
them,  and  the  issue  of  the  other ;  and  if  neither  had  .ssne,  the 
longer  liver  would  take  the  whole  by  survivorship.  It  is  ne- 
cessary, therefore,  either  to  reject  part  of  the  limitation  to  the 
son  and  daughter,  and  their  heirs  and  assigns  for  ever,  to  hold 
as  tenants  in  common,  or  to  introduce  some  other  words  :  and 
the  defendant  insists,  that  the  true  construction  is  to  consi- 
Vol.  XIII.  U  der 
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der  the  testator  as  contemplating  the  death  of  his  son  or 
daughter  in  his  lifetime;  and  to  make  the  limitation  to  the 
children  of  the  deceased  or  to  the  survivor,  as  a  substitution 
only,  in  case  of  a  lapse.  This  supposes  the  testator  to  have 
had  three  possibilities  in  contemplation  ;  first,  that  both  son 
and  daughter  should  survive  him  :  and  then  he  meant  they 
should  take  the  fee  as  tenants  in  common.  Secondly,  that 
one  might  die  in  his  life  :  in  which  case  the  devise  to  such 
one  would  be  lapsed  :  and  then  he  meant,  that  if  the  one  so 
dying  left  issue,  such  issue  should  take  the  parent's  share ; 
or  if  there  were  no  such  issue  to  attain  21,  the  survivor 
should  take  the  whole.  Thirdly,  that  both  might  die  in  his 
lifetime ;  in  which  case  the  previous  devise  to  both  would 
lapse  :  and  then,  if  either  of  them  left  issue,  such  issue  were 
to  take;  but  if  both  died  without  issue,  then  the  testator's 
executors  were  to  take  upon  certain  trusts ;  with  an  ultimate 
limitation  to  his  own  brother  in  fee.  The  limitations  to  the 
executors  and  to  his  brother  are  confined  in  express  terms 
to  the  event  of  the  death  of  his  son  and  daughter  in  his  life- 
lime:  and  from  thence  it  is  inferred,  that  he  was  contem- 
plating a  death  in  his  lifetime,  in  the  preceding  clause,  when 
he  spoke  of  the  death  of  either  his  son  or  daughter,  leaving 
issue.  It  is  observable  too  that  that  clause,  "  of  either  his 
"  son  or  daughter's  dying,  leaving  issue,"  is  so  worded,  that 
though  it  might  be  extended  to  the  case  of  both  dying 
leaving  issue,  it  seems  expressed  as  if  the  testator  was  con- 
templating the  dying  of  owe  only  ;  and  then  it  would  naturally 
lead  him  to  the  consideration  in  the  succeeding  clause,  if 
both  died  in  his  lifetime.  It  is  observable,  too,  that  in  this 
clause,  in  case  of  the  death  of  either,  though  the  testator 
considers  the  events  of  their  dying  with  children  or  without; 
yet  he  disposes  of  the  estate  in  either  event:  if  there  are 
children,  to  such  children  ;  if  none,  to  the  survivor :  so  that 
he  might  be  contemplating,  not, death  indefinitely,  but  death 
in  his  lifetime.  Upon  the  whole,  on  this  intricate  will,  we 
incline  to  think  that  the  testator  was  contemplating  a  death 
in  his  lifetime  under  the  clause  in  question  :  at  least,  the 
lessor  of  the  plaintiff,  who  is  to  make  out  affirmatively  that 
he  was  contemplating  a  death  whenever  it  might  happen,  has 
not  sufficiently  satisfied  us  that  such  was  the  case :  and  there- 
fore the  verdict  ought  to  be  entered  for  the  defendants. 

Th« 
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A 


_,       _,  _,  Tuetday* 

The  King  against  Bird.  Feb.  12th. 

N  information  in  nature  of  a  quo  warranto  was  exhibited  I;  A  prescrip- 
against  the  defendant  for  claiming  and  usurping  the  tiuTei'dest  son 
office  of  a  burgess  of  the  town  of  Nottingham.     To  this  the  of  every  bur- 
defendant  pleaded,  first,  that  Nottingham  is  and  from  time  ^l^lkam 
immemorial  hath  been  an  ancient  town  immemorially  in-  and  in  the 
corporated,  and  now  and  for  ten  years  past  known  by  the  y°"nSer  *ons 
name  of  the  mayor  and  burgesses  of  the  town  of  Nottingham,  gessborn  in 
and  had  immemorially  an  indefinite  number  of  burgesses.  Nottingham, 
That  King  Hen.  6.  by  his  charter  in  the  27th  year  of  his  served  a  se- 
reign,  confirmed  and  granted  to  the  then  burgesses,  that  the      [  368  ] 

town  should  be  incorporated  of  a  mayor  and  burgesses,  who  venyears  aP* 

,  ,  •       .  prenticeship 

should  be  one  perpetual  commonalty  corporate,  by  the  name  to  any  trade, 

of  the   mayor  and  burgesses  of  the  town  of  Nottingham.  and  in  every 
_,.         .      .  ,    -     i    •  i  •   i     <•  person  having 

T.  hat  the  burgesses,  their  heirs  and  successors,  might  from  served  a  seven 

time  to  time  elect  from  themselves  seven  aldermen,  of  whom  years'  appren- 
ticeship in 
Nottingham 
to  any  burgess  of  N.,  to  be  admitted  a  burgess  of  the  town,  on  his  attaining  twenty-one, 
was  holden  not  to  exclude  the  incidental  power  arising  by  implication  of  law  to  the1  cor- 
poration at  large  to  secure  their  perpetual  succession  by  voluntary  elections  of  burgesses 
ad  libitum  :  and  this,  though  it  was  averred  that  N.  had  always  been  and  yet  is  a  popu- 
lous town,  containing  numerous  resident  and  trading  burgesses ;  and  that  by  the  pre- 
scriptive modes  of  supply  by  birth  and  servitude  the  succession  of  a  sufficient  and  large 
number  ofburgesses/s  fully  secured  :  fornon  constat  that  these  sourceshadal  all  limes  been 
sufficient  during  the  existence  of  the  corporation,  without  occasional  supplies  of  bur- 
gesses by  election ;  or  even  that  they  were  so  at  the  time  of  the  defendant's  election ;  and 
they  could  not  have  operated  at  all  for  some  years  after  the  creation  of  the  corporation  : 
and  therefore  no  presumption  can  be  made  from  thence  that  the  crown  meant  to  exclude 
the  incidental  power  of  the  corporation  to  make  voluntary  elections  of  burgesses  in  aid 
of  such  prescriptive  modes  of  supply. 

2.  Whether  the  power  of  making  such  voluntary  elections  be  incidental  to  the  corpo- 
ration at  large,  or  exist  in  them  by  prescription,  it  is  competent  for  them  to  delegate  it  to 
a  select  part  of  themselves.     But 

3.  They  cannot  delegate  such  power  to  any  stranger:  and  the  recorder  of  the  town 
must  be  taken  to  be  such,  if  he  be  not  stated  to  be  a  burgess. 

4.  As  such  select  body  is  the  creature  of  the  corporation,  its  constitution  and  mode 
of  acting  may,  it  seems,  be  modelled  (with  the  exception  before  stated)  according  to 
the  pleasure  of  its  maker;  and  where  the  corporation  (consisting  primarily  ofc  the 
mayor  and  burgesses,  who  were  directed  by  charter  to  elect  aldermen  from  among 
themselves),  transferred  the  right  of  electing  burgesses  to  a  select  body,  consisting  ofthe 
mayor  and  aldermen,  of  whom  the  major  part  must  attend ;  eighteeu  livery  or  cloathing 
burgesses,  of  whom  nine  were  sufficient  to  attend ;  together  with  the  recorder,  if  a  bur- 
gess, and  if  choosing  to  attend,  and  six  of  the  burgesses  at  large,  if  they  choose  to  attend ; 
but  the  select  body  might  proceed  without  either  the  six  burgesses  or  the  recorder,  if  they 
did  not  attend:  held  that  this  was  a  reasonable  and  valid  by-law. 

U2  one 
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3811.       one  should  be  mayor;  and  the  aldermen  elected  should  con- 

T,  tinue  for  life,  unless  any  at  his  special  request  made  to  the 

against        residue  of  the  burgesses,  or  by  reason  of  any  notable  cause, 

Bird.  should  be  removed  from  his  office  by  the  major  and  bur- 
gesses ;  and  that  upon  any  alderman  dying,  departing,  or 
being  removed  from  his  office,  the  mayor  and  burgesses  might 
elect  one  other  burgess  from  amongst  themselves  into  the 
same  office.  That  this  charter  was  accepted :  after  which, 
and  before  the  election  of  the  defendant  to  be  a  burgess,  to 
wit,  on  the  1st  of  September  1606,  the  then  mayor  and  bur- 
gesses duly  made  a  certain  reasonable  by-law,  not  now  extant 
in  writing,  for  the  avoiding  popular  confusion  and  tumult  in 
the  election  of  burgesses  :  whereby  it  was  ordained  that  the 
mayor  and  aldermen,  or  the  major  part  of  them  duly  assembled 
together  for  that  purpose,  and  eighteen  burgesses  of  the  said 
town,  elected,  or  to  be  from  time  to  time  respectively  elected, 
by  the  mayor  and  burgesses  from  amongst  such  of  the  bur- 
gesses as  should  before  such  election  have  served  the  office  of 
sheriff,  or  of  chamberlain  of  the  said  town,  and  called  the  livery 
orcloathing  burgesses  of  the  said  town,  to  be  of  the  common 
council  of  the  said  town ;  or  any  9  or  more  of  the  same  18  bur- 
gesses duly  assembled  together  for  that  purpose ;  together 
with  the  recorder  of  the  said  town,  if  he  should  in  that  behalf 
attend,  but  otherwise  without  him ;  and  together  with  six  bur- 
gesses of  the  said  town  chosen,  or  to  be  from  time  to  time 
r  5Q9  "]  respectively  chosen,  by  the  mayor  and  burgesses  from  amongst 
the  burgesses,  to  be  also  of  the  common  council  of  the  said 
town,  or  such  of  the  said  six  burgesses  as  should  in  that  be- 
half attend,  in  case  the  same  six  burgesses  or  any  of  them  in 
that  behalf  should  attend,  but  otherwise  without  the  same  six 
burgesses ;  should  and  might,  without  the  concurrence  or  as- 
sistance of  the  rest  of  the  burgesses,  be  able  at  all  future  times 
for  ever  thereafter  to  elect  and  choose  such  person  or  persons 
to  be  a  burgess  or  burgesses,  as  to  them  should  from  time  to 
time  seem  fit  and  convenient.  To  which  said  by-law  the 
mayor  and  burgesses  for  the  time  being,  from  the  time  of  the 
making  thereof  hitherto,  have  consented  and  conformed  them- 
selves, and  the  same  is  now  in  full  force  unrepealed,  &c. 
That  ever  since  the  making  of  the  said  by-law,  the  mayor 
and  aldermen,  or  the  major  part  of  them  duly  assem- 
bled together  for  that  purpose,  and  the  said  18  burgesses 

elected 
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elected  by  the  mayor  and  burgesses  from  amongst  such  of  the        181 1. 
burgesses  as  had  served  the  office  of  sheriff  or  chamberlain  of 
the  said  town,  and  called  the  livery  or  cloathingburgesses,  to        against 
be  of  the  common  council  of  the  said  town,  or  any  nine  or        Bird. 
more  of  the  same  18  burgesses,  duly  assembled  together  for 
that  purpose,  together  with  the  recorder  of  the  said  town 
when  he  in  that  behalf  attended,  but  otherwise  without  him, 
and  together  with  the  six  burgesses  of  the  said  town  chosen,  by 
the  mayor  and  burgesses  from  amongst  the  burgesses  of  the 
said  town  to  be  of  the  common  council,  or  such  of  the  said 
six  burgesses  as  did  in  that  behalf  attend,  in  case  the  said  six 
burgesses  or  any  of  them  in  that  behalf  attended,  but  other- 
wise without  the  same  six  burgesses,  have  without  the  con- 
currence or  assistance  of  the  rest  of  the  burgesses  been  used 
and  accustomed  to  elect,  and  still  of  right  ought  to  elect  such 
person  or  persons  to  be  a  burgess  or  burgesses,  as  from       L  *70  J 
time  to  time  to  them  seemed  fit  and  convenient.     The  plea 
then  stated  the  election  of  the  defendant  to  the  office  of  bur- 
gess under  that  by-law,  on  the  2d  of  October  1807,  at  a 
meeting  duly  convened  and  held  at  the  Guildhall,  consisting 
of  the  mayor  and  six  other  aldermen,  ten  of  the  then  eighteen 
livery  or  cloathing  burgesses,  together  with  three  of  the  six 
burgesses;  by  which  warrant  he  claimed  to  use  and  exercise 
the  office  of  burgess.    The  second  plea  was  the  same  as  the  id  plea. 
first,  except  that  in  setting  out  the  by-law  of  1606  constitu- 
ting the  select  body  of  electors,  it  stated  the  recorder  to 
be  one,  if  he  should  be  a  burgess  and  should  attend;  but 
otherwise  without  him.     The  third  plea  was  also  similar  to  3dplea. 
the  first,  only  stating  that  the  burgesses  of  the  town  before 
the  charter  of  Hen.  6.   were  immemorial!)'   incorporated 
under  divers  names  of  incorporation,  and  that  during  all  that 
time  there  have  been  and  now  are  an  indefinite  number  of  bur- 
gesses.   That  from  time  immemorial  until  and  at  the  time  of 

the  charter  of  Hen.  6.  the  burgesses  of  the  said  town  by  their    .  effr.iP^ve 

°  J  right  in  the 

various  names  of  incorporation,  and  from  thence  the  mayor  corporation  at 
and  burgesses  of  the  said  town  until  the  making  of  the  by-law  larseloc^°ose 

_  ., ,,_,.  „  .  .  ,  ,  burgesses  gc 

of  loub,  were  from  time  to  time  used  and  accustomed  to  ncrally. 
nominate,  elect,  and  choose,  and  of  right  ought,  &c.  such 
person  or  persons  to  be  a  burgess  or  burgesses  of  the  said  town 
as  to  them  should  seem  meet  and  convenient.    And  then  the 
plea  set  out  the  by-law  of  1606,  as  stated  in  the  first  plea, 

1  under 
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The  King 
against 
Bird. 
4th  plea. 

[371] 


Replications. 


Prescriptive 
supplies  of 
burgesses. 


[372] 


under  which  the  defendant  made  claim  to  the  office  of  bur' 
gess  by  election.  The  4th  plea  was  framed  in  the  same 
manner  as  the  last,  stating  a  prescriptive  right  in  the  corpo- 
ration at  large  to  choose  burgesses  generally,  as  used  and 
exercised  by  them  previous  to  the  by-law  of  1606  :  but  in 
setting  out  that  by-law,  this  last  plea  followed  the  form  of 
it  as  stated  in  the  second  plea,  constituting  the  recorder  one 
of  the  select  body  only  if  he  should  be  a  burgess,  and  should 
attend  at  the  meeting  of  it. 

Replications  to  the  first  plea  :  1st,  that  the  by-law  therein 
set  forth  was  not  duly  made  by  the  then  mayor  and  burgesses 
of  the  said  town,  in  manner  and  form  as  in  that  plea  alleged  : 
on  which  issue  wasjoined.    2dly,  That  during  all  the  time  in 
that  plea  mentioned,  the  town  of  Nottingham  hath  been  and 
yet  is  a  populous  town,  and  the  burgesses  of  the  said  town 
residing  and  carrying  on  trade  in  the  said  town  of  Not' 
tingham  very  numerous;  and  that  during  all  the  time  afore- 
said the  eldest  son  of  every  burgess  of  the  said  town  born  in 
Nottingham,  and  the  younger  sons  of  any  burgess  of  the  said 
town  born  in  Nottingham,  and  having  served  a  seven  years' 
apprenticeship  to  any  trade,  and  every  person  who  has  served 
a  seven  years'  apprenticeship  in  Nottingham  to  any  burgess  of 
the  said  town,  have  upon  their  attaining  their  ages  of  21  years 
respectively  been  admitted  and  been  used  and  accustomed, 
and  still  of  right  ought  to  be  admitted  into  the  office  of  a 
burgessof  the  said  town,  and  to  take  upon  themselves,  use 
and  exercise  such  office  upon  such  their  admission  thereto  ; 
whereby  the  succession  of  a  sufficient  and  large  number  of 
burgesses  of  the  said  town  is  fully  secured  and  provided  for. 
To  this  there  was  a  general  demurrer,  and  joinder.     To  the 
second  plea,  there  were  the  like  replications,  and  the  like 
issue  on  the  first,  and  general  demurrer  to  the  second  replica- 
tion.   To  the  third  plea,  the  first  replication  took  issue  on  the 
prescriptive  right  of  election  of  burgesses  by  the  corporation 
as  stated  in  that  plea :    on  which  issue  was  joined.     The 
second  took  issue  on  the  due  making  of  the  by-law  therein 
stated  by  the  then  mayor  and  burgesses  of  the  town  in  manner 
and  form  as  there  alleged :    on  which  also  issue  was  joined. 
And  the  third  replication  relied  on  the  same  prescriptive, 
accustomed,  and  special  sources  of  election  for  continuing 
the  succession  of  the  corporation,  as  stated  in  the  second 

replication 
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replication  to  the  first  plea:  on  which  there  was  the  like        181 1. 

general  demurrer.     And  similar  replications 'were  pleaded         

to  the  fourth  as  to  the  third  plea,  mutatis  mutandis;  on  the        against' 
two  first  of  which  there  were  the  like  issues,  and  the  likege-         Bud. 
neral  demurrer  to  the  last. 

The  objections  made  to  the  defendant's  election  were  shortly 
stated  to  be  these  :  1st,  as  to  the  demurrers  to  the  special  re- 
plications to  the  two  first  pleas,  which  pleas  rested  the  validity 
of  the  defendant's  election  on  the  incidental  power  of  the  cor- 
poration to  make  by-laws  to  regulate  their  succession ;  that 
though  a  corporation  has  an  incidental  power  to  continue  itself, 
and  to  make  reasonable  by-laws  for  that  purpose,  where  no 
provision  has  been  made  by  the  crown  for  the  perpetual  suc- 
cession; yet  whereby  charter, or  by  prescription,  which  pre- 
supposes a  charter,  such  as  is  stated  in  the  replications,  the 
crown  has  provided  special  means  for  continuing  that  succes- 
sion, such  incidental  power  not  being  necessary,  does  not  exist. 
2dly,  As  to  the  demurrers  to  the  special  replications  to  the 
third  and  fourth  pleas ;  which  pleas  alleged  a  prescriptive 
power  of  election  in  the  corporation  modified  by  the  by-law  : 
that  such  a  prescriptive  power  in  the  whole  corporation  can- 
not be  transferred  from  them,  by  a  by-law  to  a  select  body : 
but  that  supposing  it  could  be  so  transferred  by  a  reasonable 
by-law,  the  by-law  stated  in  the  defendant's  pleas  was  not  a 
reasonable  one.  This  last  objection,  as  to  the  reasonable- 
ness of  the  by-law,  applied  also  to  the  two  first  pleas. 

Holroyd,  in  support  of  the  demurrers,  denied  that  the  in-  r  373  1 
cidental  power  of  a  corporation  to  continue  itself  and  to  make 
by-laws  for  that  purpose  was  taken  away  or  abridged  by  any 
mode  of  election  given  by  charter  orprescription  not  inconsist- 
ent with  such  general  incidental  power.  And  he  referred  to 
1  Rol.  Ahr.  513.  tit.  Corporation,  G.  pi.  5.,  where  it  is  said 
that  if  the  king  create  a  corporation  of  a  mayor  and  8  alder- 
men, with  a  clause,  that  upon  the  death  or  amotion  of  any  al- 
derman, it  should  be  lawful  for  the  mayor  and  the  rest  of  the 
aldermen  within  8  dags  next  after  such  death  or  amotion  to 
elect  another  alderman  in  his  place :  although  there  be  no 
election  within  the  8  days;  yet  they  may  elect  an  alderman  at 
any  time  afterwards;  for  they  have  a  power  to  elect  another 
as  incident  to  the  corporation  created.  For  anciently  corpora- 
tions had  no  such  clause  giving  them  power  to  elect ;  and  this 

affirmative 
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181 1 .        affirmative  power  does  not  toll  the  implied  power  incident  to  the 
T~~~        corporation.   This  was  resolved  by  this  Court  in  the  case  of  The 
against       Corporation  of  Launceston,  in  E.S  Car.  1.;  and  a  writ  was 
Bird.         granted  accordingly  to  elect  another  alderman.     That  case 
was  referred  to  by  Lord  Holt,  in  Phillips  v.  Bury  {a),  though 
he  pnly  there  applied  the  principle  of  it  to  cases  where  no 
provision  was  made  in  the  charter  how  the  succession  should 
continue  ;  but  it  must  equally  apply  to  all  cases  where  there  is 
no  inconsistent  or  negative  provision.     The  charter  looks  to 
a  perpetuity  of  succession,  as  one  of  the  designs  and  ends  of 
the  incorporation,  and  the  law  incidentally  gives  to  the  cor- 
poration every  power  necessary  for  carrying  into  effect  and 
insuring  the  accomplishment  of  that  purpose.     Such  a  power, 
[  374  J     therefore,  can  only  be  taken  away,  if  at  all,  by  express  words 
or  necessary  implication ;  but  the  intent  of  the  crown  to  su- 
persede it  cannot  be  inferred  from  its  having  given  an  in- 
choate right  to  others,  not  of  the  corporation,  to  come  in 
and  claim  to  be  admitted ;  for  that  would  be  to  make  the  cor- 
porate" succession  depend,  not  upon  the  corporation  itself,  but 
upon  the  will  of  those  other  persons.     The  incidental  power 
does  not  derogate  from  the  claims  of  those  persons,  nor  are 
their  claims  incompatible  with  the   power.     It  must  in  its 
nature  be  uncertain  too  whether  a  sufficient  number  of  ap- 
prentices can  be  supplied  from  the  trades  in  the  town  to  con- 
tinue the  succession:  whereas  the  means   of  perpetuating 
themselves  ought  to  be  certain  in  the  corporation.    The  sub- 
stance of  the  provision  made  for  continuing  this  corporation 
is  that  though  the  law  has  given  it  a  power  of  supplying  it- 
self with  members  by  election,  yet  it  shall  not  refuse  a  certain 
description  of  persons  claiming  and  tendering  themselves  to 
be  admitted.    No  prejudice  can  ensue  to  a  corporation  from 
the  existence  of  such  ah  incidental  power;  for  it  must  be  an- 
nexed to  the  body  at  large :  and  though  they  may  by  a  by-law 
delegate  it  to  a  select  body;  yet  it  can  only  be  exercised  by 
such  select  body  with  the  continuing  assent  of  the  body  at 
large,  who  may  at  any  time  abrogate  the  by-law  and  resume 
the  exercise  of  the  power  themselves.     At  any  rate  this  ob- 
jection to  the  incidental  power  does  not  apply  to  the  two  last 
pleas,  which  allege  a  prescriptive  power  in  the  corporation  to 

(a)  Reported  iu  2  Term  Hep.  352. 

elect. 
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elect.  But  next  it  is  objected,  (which  applies  to  all  the  181 1, 
pleas.)  that  neither  the  incidental  power  if  it  exist,  nor  the  "~ 
prescriptive  power,  can  be  transferred  from  the  whole  to  a  se-  against 
lect  body.  But  it  has  been  long  settled  that  the  power  of  Bird. 
election  to  corporate  offices,  even  where  given  by  the  express 
words  of  a  charter  to  a  general  body,  may  be  by  them  dele-  [  375  J 
gated  to  a  part  of  themselves,  though  not  to  others.  This  is 
laid  down  generally  in  the  case  of  corporations,  4  Rep.  77  b. 
4  Inst.  48.  Jenk.  Cent.  273.,  and  in  many  subsequent  autho- 
rities: and  no  distinction  is  taken  between  the  election  of  bur- 
gesses at  large  and  that  of  corporate  officers.  Lastly,  as  to 
the  reasonableness  of  the  by-law;  it  in  effect  assumes  that  the 
right  of  election  was  in  the  body  at  large,  and  restrains  it  to  a 
certain  number  of  them  representing  the  integral  parts  of  the 
whole  body,  (supposing  the  recorder  to  be  a  burgess,  as  stated 
in  two  of  the  pleas;)  namely,  the  mayor  and  aldermen,  or  the 
major  part  of  them  duly  assembled  for  the  purpose,  18  bur- 
gesses to  be  chosen  by  the  mayor  and  burgesses  out  of  the 
livery  or  cloathing  burgesses,  who  have  served  certain  corpo- 
rate offices,  to  be  of  the  common  council,  or  any  nine  or  more 
of  them  duly  assembled  for  the  purpose,  together  with  the 
recorder,  if  he  attends,  and  also  six  others  chosen  by  the 
mayor  and  burgesses  from  the  burgesses  at  large,  or  such  of 
them  as  choose  to  attend.  If  any  by-law,  therefore,  narrow- 
ing the  number  of  electors  can  be  reasonable,  this  seems  to 
be  of  that  description.  The  select  body  so  constituted  must 
be  duly  assembled  for  the  purpose;  which  supposes  that  they 
are  summoned.  If  the  by-law  had  given  the  power  of  elec- 
tion to  the  major  part  of  the  mayor  and  aldermen  and  nine  of 
the  cloathing  burgesses,  it  would  still  have  been  good,  though 
none  of  the  other  burgesses  had  been  permitted  to  come  in; 
and  the  major  part  of  those  so  assembled  would  have  bound 
the  corporation  :  then  admitting  six  of  the  other  burgesses 
to  come  in,  if  they  choose  to  attend,  cannot  make  the  by-law 
unreasonable.  If  the  by-law  had  excluded  any  integral  part  [376] 
of  the  corporation  from  the  elective  body,  which  before  had 
a  right  to  join  in  the  election,  there  would  be  great  weight 
in  the  objection ;  but  here  the  right  of  election  was  antece- 
dently in  the  mayor  and  burgesses  at  large,  and  therefore  the 
aldermen  and  common  councilmen  had  only  a  right  to  vote 
as  burgesses.  The  objection  as  to  the  recorder's  being  ad- 
mitted 
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1811.        mitted  into  the  select  body,  though  he  be  not  a  burgess,  is 

,  founded  upon  the  case  of  The  King  v.  Speficer  (a),  where 

lne  K.ING  •     •  »  i-ii  «  • 

against        the  principle  was  laid  down,  that  a  corporation  cannot' dele- 

Bird.  gate  the  elective  power  to  any  description  of  persons  who  had 
it  not  before.  But  there  the  qualification  of  having  served 
parish  offices  was  one  which  had  no  concern  at  all  with  the 
corporation;  whereas  here,  the  recorder  is  connected  with 
them :  he  is  to  give  them  legal  advice,  and  must  be  appointed 
under  the  charter  or  by  the  corporation.  [It  was  observed  e 
contra,  that  it  did  not  appear  that  there  was  any  such  officer.] 
If  there  be  no  such  officer,  the  appointment  of  him  will  not  hurt 
the  by-law.  [Lord  Ellenborough,  C.J.  It  does  not  appear 
that  he  is  a  member  of  the  body  corporate,  or  that  he  is  ap- 
pointed by  them  :  he  may  be  appointed  by  others,  though  his 
office  be  to  do  them  service.  Baylej/,  J.  He  may  be  ap- 
pointed by  the  mayor  alone,  and  not  by  the  corporation  ;  and 
if  not  a  member  of  the  corporation,  he  could  have  had  no  pre- 
vious right  of  voting  in  the  election.]  At  any  rate  the  ob- 
jection does  not  apply  to  the  second  and  fourth  pleas. 

Dampier,  contra,  admitted  that  where  a  charter  says  no- 
thing as  to  the  mode  of  continuing  the  succession  of  a  corpo- 
ration, the  power  of  election  is  incident  to  it,  as  Lord  Holt 
[  377]  says,  of  necessity,  [though  that  was  doubted  in  12  Rep.  120., 
and  the  Launceston  case  (b)  cited,  does  not  prove  it :]  for  the 
law  gives  it  in  that  case  to  avoid  the  absurdity  of  a  grant  to 
the  immediate  members  of  the  corporation,  and  their  succes- 
sorsy  without  providing  the  means  of  continuing  the  succes- 
sion. But  where  there  is  no  such  necessity,  as  where  the 
crown  by  its  charter,  or  where  prescription,  which  presup- 
poses a  charter,  has  provided  for  the  succession  and  limited 
the  objects  of  election,  no  such  incidental  power  can  attach, 
without  altering  the  constitution  given  them  by  the  crown,  and 
loosening  the  corporation  from  the  restraint  imposed  upon 
them  by  it  in  the  objects  of  election.  The  effect  of  this  would 
be  to  make  a  very  important  alteration  in  the  constitution 
given  to  them,  and  which  they  have  accepted.  The  Laun- 
ceston case  cited  from  1  Rol.  Abr.  513.  does  not  prove  the 
position  contended  for.  The  power  of  election  was  given 
to  the  aldermen  generally ;  and  the  electing  within  eight 

(«)  3  Burr.  1827.  (b)  1  Rol.  Abr.  513.  pi.  5. 

days 
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,days  was  merely  directory.     But  at  any  rate  the  incidental        1811. 

power  in  the  corporation  at  large  to  elect,  being  founded  in        

necessity,  does  not  attach  here,  where  enough  appears  on  ataiiut* 
the  record  to  shew  that  there  is  no  danger  of  a  failure  of  Bud. 
succession  for  want  of  a  sufficient  local  population  in  the 
place,  answering  to  the  description  of  persons  having  in- 
choate rights  to  their  freedom.  When  any  such  failure  is 
likely  to  take  place,  it  will  be  time  enough  to  consider 
whether  the  incidental  power  arises  to  the  corporation  at 
large.  But  this  is  an  assumption  of  a  power  in  the  first 
instance  which  the  crown  has  not  given.  The  king  has  said  * 
that  they  shall  be  a  corporation  formed  of  members  having 
a  certain  relation  to  the  town ;  and  it  meant  to  hold  out  that 
encouragement  to  the  freemen  of  the  town  to  marry  and  [  378  J 
settle,  and  carry  on  their  trades  there.  It  was  a  provision 
to  encourage  the  population  of  the  town.  But  the  corpo- 
ration by  the  by-law  take  upon  them  to  add  a  foreign  body  of 
their  own  election  in  derogation  of  the  influence  and  interest 
of  the  local  inhabitants,  whom  the  Crown  meant  to  favour; 
inasmuch  as  all  corporate  rights  are  less  valuable  in  pro- 
portion as  they  become  more  extended.  If  a  by-law  cannot 
superadd  (a)  a  qualification  to  an  elector,  why  should  it 
take  away  qualifications  from  the  eligible  ?  The  Crown 
then  having  provided  the  special  sources  stated,  out  of  which 
the  succession  is  to  be  continued,  and  the  replication  stating 
that  Nottingham  hath  been  and  yet  is  a  populous  town,  and 
the  burgesses  residing  and  carrying  on  trade  there  verj/ 
numerous,  and  that  by  the  means  there  stated  the  succession 
of  a  sufficient  and  large  number  of  burgesses  of  the  town  is 
fullj/  secured  and  provided  for  ;  the  defendant  must  contend 
that  the  general  power  of  election,  which  if  a  charter  be 
silent  is  incident  to  the  corporation,  cannot  be  taken  away 
by  a  special  provision.  [Lord  Ellenborough,  C.  J.  The 
Crown  has  said,  that  the  corporation  shall  have  perpetual 
succession,  and  that  such  and  such  a  description  of  persons 
shall  be  stocks,  out  of  which  the  succession  shall  be  supplied : 
but  would  it  be  bad  in  a  charter  if  the  crown  were  to  ex- 
clude in  express  terms  the  incidental  power  now  contended 
for  ?]  Such  a  clause  would  certainly  not  be  void  where  the 
Crown  has  provided  other  adequate  means  of  succession. 

(a)  Vide  Rex  v.  Tappenden,  3  East,  1 86. 

The 
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181 1.        The  power  of  making  by-laws  is  also  incidental  to  the  whole- 

body  corporate  ;    and  yet  that  may  be  restrained.    In  Rex 

atainsf  v.  Head  (a),  Lord  Mansfield  said,  "  *the  body  at  large  had 
Bird.  "  no  power  to  make  by-laws,  because  that,  power  is  by  the 
*[  379  J  a  charter  given  to  the  common-council."  So  here,  the  body 
at  large  before  the  by-law  had  no  power  to  elect  whom  they 
pleased,  because  by  prescription  the  freedom  of  the  borough 
was  limited  to  certain  descriptions  of  persons.  Again,  in 
Child  v.  The  Hudson's  Bay  Company  (6),  Lord  Macclesfield 
says,  "  a  corporation  has  an  implied  power,  of  making  by- 
*  M  laws;  but  where  the  charter  gives  the  Company  a  power 
"  to  make  by-laws,  they  can  only  make  them  in  such  cases 
"  as  they  are  enabled  to  do  by  the  charter  ;  for  such  power 
"  given  by  the  charter  implies  a  negative  that  they  shall  not 
"  make  by-laws  in  any  other  cases."  It  is  said,  however, 
that  the  persons,  out  of  whom  the  crown  has  provided  for 
the  succession  to  be  made,  cannot  be  compelled  to  come  in 
and  become  corporators;  but  neither  can  the  assent  of  those 
be  insured  who  are  elected  by  the  body  at  large  under  the 
incidental  power.  These  however  are  extreme  cases  which 
cannot  be  provided  for.  Then  as  to  the  demurrers  to  the 
replications  to  the  two  last  pleas  ;  supposing  the  corporation 
to  have  a  prescriptive  power  of  electing  whom  they  please 
to  be  burgesses,  yet  it  cannot  be  transferred  by  a  by-law. 
Lord  Kenyon  in  The  King  v.  Holland  (c)  observed^  that 
he  was  not  prepared  to  say,  that  such  a  by-law,  if  it  had 
existed,  would  have  transferred  the  power  from  the  body  at 
large  to  a  select  part  of  it.  [Lord  Ellenborough,  C.  J. 
observed  that  no  authority  was  referred  to  by  Lord  Kenyon 
for  the  doubt  expressed  by  him.J  The  case  of  corporations 
(d)  is  so  well  known,  that  when  his  Lordship  threw  out  that 
[  380  ]  doubt,  he  must  have  had  that  case  in  his  mind,  and  could 
not  have  considered  the  question  as  concluded  by  it.  On 
that  authority  the  defendant  now  rests ;  but  it  is  very  dis- 
tinguishable from  the  present.  The  right  of  restraining  the 
number  of  electors  by  a  by-law  there  recognized,  in  order  to 
avoid  popular  confusion  and  tumult,  seems  to  have  been  con- 
fined to  elections  of  the  principal  annual  officers  of  corpora- 
tions, as  mayors,  bailiffs,  &c.  and  was  not  meant  to  be  extended 

(a)  4  Burr.  2521.  (b)  2  P.  Wms.  209. 

(c)  2  East,  70-4.  (d)  i  Hep.  77.  If.  78.  a. 

to 
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to  the  general  body  of  the  corporators.    It  presupposes  a  ne-        181 1. 

tiessity  of  annually  recurring  elections,  and  is  grounded  on        

the  prevention  of  tumults,  which  the  continual  recurrence  of       Jlaiittt' 
such  elections  would  cause  in  the  towns :  and  that  this  is  not        Biiid. 
to  be  applied  to  cases  where  the  privileges  of  freemen  are  to 
be  invaded  in  elections  of  burgesses  to  serve  in  parliament 
appears  also  from  4  Inst.  48,  49.     It  seems  too  a  strange 
method  of  obviating  popular  tumults  and  confusion  in  elec- 
tions, to  let  into  the  corporation  a  new  body  of  electors  in 
addition  to  the  prescriptive  claimants:  and  if  the  prescriptive 
supplies  failed,  there  would  be  as  little  pretence  of  that  sort 
for  transferring  the  elective  franchise  from  the  general  to  a 
select  body.     He  referred  generally  to  the  principle  of  the 
case  of  The  King  v.  Breton  (a).    As  to  the  reasonableness 
of  the  by-law  ;  where  the  power  is  given  by  it  to  a  select  body 
to  elect  whom  they  please,  without  reference  to  the  prescrip- 
tive qualifications,  it  is  the  more  necessary  that  the  select 
body  should  fairly  represent  the  body  at  large,  and  more  par- 
ticularly the  freemen,  the  mass  of  whom  are  excluded  from 
exercising  the  elective  rights  given  to  them  by  the  general 
law  as  well  as  by  the  local  prescription  :  and  the  defendant, 
who  relies  on  the  by-law,  should  set  forth  those  facts  from 
whence  the  Court  may  judge  of  the  reasonableness  of  it.      [  381  ] 
Now  as  the  18  preponderate  in  this  body  over  the  two  other 
bodies  of  7  and  6,  it  ought  to  have  appeared  whom  they  re- 
present; but  the  nature  of  the  offices  they  must  have  passed 
through  as  a  qualification  is  not  shewn.     The  burgesses  at 
large  are  represented  only  by  six,  and  even  these  few  are  not  a 
necessary  part  to  make  an  elective  assembly :  not  only  they 
need  not  attend,  but  it  does  not  appear  necessary  that  they 
should  be  summoned.     If  the  18  represent  the  livery  or  se- 
lect body,  the  representation  is  most  unequal,  being  25  to  6. 
[Lord  Ellenborough,  C.  J.  I  cannot  see  what  objection  there 
would  be  on  the  ground  of  unreasonableness  to  a  by-law,  re- 
straining the  power  of  election  to  such  burgesses  out  of  the 
whole  body  as  had  been  appointed  by  their  fellow-burgesses 
to  certain  corporate  offices.]     It  is  further  to  be  considered, 
whether  a  by-law  can  reasonably  create  an  elective  assembly 
constituted  and  held  under  different  rules  from  those  which 
regularly  govern  corporate  meetings :  for  to  say  nothing  of 
(a)  4  Burr.  2260. 

the 
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1811.        the  absence  of  the  recorder  ad  libitum,  who  is  an  integral 

"        part;   even  a  majority  of  the  18  is  not  required,  but  an  at- 

against  tendance  of  9  of  them  is  sufficient  ;  and  none  of  the  six  who 
Bird.  represent  the  burgesses  need  attend  :  so  that  out  of  the 
whole  number  of  32,  consisting  of  three  integral  parts  of  18, 
7,  and  6,  besides  the  recorder,  13  only,  consisting  of  9  of 
the  18  and  4  of  the  7,  are  sufficient  to  form  an  elective  as- 
sembly. This  is  an  anomaly  in  the  constitution  of  elective 
bodies.  \Le  Blanc,  J.  The  six  are  made  a  component  part 
by  the  by-law  only  ;  they  are  no  integral  part  of  the  corpo- 
ration :  then  why  may  not  the  by-law  regulate  their  attend- 
ance?] It  does  not  follow  that  a  regulation  which  would  be 
T  382  1  g°od  in  a  charter,  or  by  prescription  (o),  is  good  in  a  by-law. 
The  King  by  his  charter  may  make  any  provisions  which 
are  not  contrary  to  law;  and  the  persons  to  whom  the  char- 
ter is  offered  are  free  to  accept  or  reject  it:  there  can  be  no 
question  about  reasonableness:  but  a  by-law  which  is  not 
reasonable  in  itself  is  therefore  void,  and  the  majority  who 
make  it  affect  to  bind  the  minority  against  their  will  and  in 
derogation  of  their  former  rights.  For  instance,  the  clause 
in  King  James  the  Second's  charters,  enabling  the  Crown 
without  cause  arbitrarily  to  remove  all  the  governing  part 
of  the  corporation,  is  so  unreasonable,  that  its  legality  has 
often  been  attacked  on  that  ground;  but  the  Court  has 
always  said,  as  in  Rex  v.  Amery  (b),  that  if  the  corporation 
would  accept  such  a  charter,  they  must  abide  by  it.  And 
yet  a  by-law  to  that  effect  would  clearly  be  bad.  [Lord 
Ellenboroughy  C.  J.  Supposing  this  by-law  were  to  be  de- 
vested of  the  superfluous  body,  and  to  be  considered  as  if 
it  stated  in  terms  that  such  and  such  persons,  making  the  13 
who  have  been  alluded  to  in  the  argument,  should  elect, 
what  objection  would  there  be  to  it?]  It  is  not  reasonable 
that  9  only,  out  of  an  integral  part  of  18,  should  constitute 
an  elective  assembly  to  bind  the  rest,  not  being  a  majority 
of  the  whole  number.  [Lord  Ellenboroughy  C.  J.  It  is  a 
body  of  the  corporation's  own  creation:  and  if  they  have 
the  power  to  appoint  the  lesser  body  to  elect,  why  may 
they  not  enable  it  to  act  by  certain  members  assembled, 
though  they  may  not  be  a  majority  of  the  entire  number?] 
Upon  the    whole   this  cannot   be  said  to  be  a  reasonable 

(a)  Vide  Rex  v.  ffoyte,  6  Term  Rep.  430.  (b)  2  Term  Rep.  568. 

by-law, 
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by-law,  which  constitutes  an  aggregate  body,  without  setting       1811. 
out  the  qualifications  or  much  the  larger  part  of  it;  which     T|jj7^~~ 
breaks  through  the  general  rule  of  all  corporate  meetings,        a^aimt 
that  every  integral  part  of  a  body  shall  attend  by  themselves        Bird. 
or  their  majority,  by  making  the  presence  of  9  out  of  an  in- 
tegral body  of  18  sufficient ;  which  dispenses  with  the  attend- 
ance of  the  recorder  altogether,  who,  if  he  be  a  member  of  the 
corporation,  is  an  integral  part ;  if  a  stranger,  can  have  no 
corporate  function  conferred  upon  him  ;  which  dispenses  en- 
tirely with  the  attendance  of  another  integral  body  of  six  ; 
and  this,  to  the  prejudice  of  those  whom  the  six  represent, 
and  from  whom  all  the  authority  is  supposed  to  be  derived  ; 
and  altogether  making  a  meeting  of  13  sufficient  to  represent 
a  body  of  31,  exclusive  of  the  recorder.     If  any  of  the  ob- 
jections taken  to  the  defendant's  title  prevail,  the  two  first 
pleas  are  disposed  of:  if  either  of  the  two  last  heads  of  ob- 
jection be  good,  all  the  pleas  are  bad. 

Holroyd)  in  reply,  denied  that  the  incidental  power  is  li- 
mited by  the  necessity  out  of  which  it  was  said  to  arise ;  for 
the  reason  of  it  is  to  secure  the  perpetual  succession  ;  and 
where  that  is  not  secure  by  the  express  power  given  by  the 
crown,  the  law  gives  the  incidental  power  as  co-existent  with 
the  express  power,  to  be  exercised  at  the  pleasure  of  the 
corporation,  even  previous  to  the  existence  in  fact  of  any  ne- 
cessity. [Lord  Ellenborough,  C.  J.  You  must  then  contend, 
that  the  incidental  power  exists  in  all  cases,  because  by  pos- 
sibility and  accidents  it  may  be  necessary  ;  for  no  provision 
can  be  made  which  would  guard  against  every  possibility ; 
all  the  existing  electors  might  die  before  a  new  election 
could  be  made.]  In  no  case  can  the  power  be  limited  by  a  [  384  ] 
strict  necessity  even  where  some  necessity  is  admitted  to 
exist;  for  the  corporation  might  elect  as  many  as  they  pleased 
upon  the  emergency.  But  here,  without  the  incidental  power, 
there  would  be  a  defective  security  for  the  perpetual  succes- 
sion, inasmuch  as  it  is  made  to  depend  upon  the  will  of  others, 
and  the  corporation  have  no  means  of  compelling  the  pre- 
scriptive claimants  to  come  in  and  be  admitted.  Where  a 
general  power  of  making  by-laws  is  given  by  charter  to  a 
6elect  part  of  a  corporation,  that  shews  that  thecrown  meant 
such  power  to  be  exercised  by  them  in  exclusion  of  the  body 
at  large ;  as  in  the  case  of  the  Hudson's  Bay  Company,  and 

other 
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1811.       other  cases.     It  is  true  that  even  with  the  incidental  power, 
"  the  corporation  cannot  compel  those  whom  they  elect  to  come 

against  in:  Dut  tne  *aw  can  do  no  m°re  than  enable  the  corporation, 
Bird.  as  far  as  in  them  lies,  to  continue  the  succession.  The  King 
v.  Breton  (a)  does  not  apply  ;  for  that  was  the  case  of  a  by-law 
giving  any  stranger  a  right  to  be  elected  on  payment  of  a 
certain  sum  of  money.  [Lord  Ellenborough,  C.J.  That  was 
converting  a  power  of  election  given  to  the  corporation  into 
a  power  of  sale.]  The  power  of  election  is  given  to  the  at- 
tending body  in  this  case  if  amounting  to  a  certain  number  : 
it  is  not  given  to  the  minority  of  the  body  so  attending  to 
make  the  election. 

Lord  Ellenborottgh,  C.J.  With  respect  to  those  pleas, 
stating  the  recorder  to  be  one  of  the  select  body,  without 
shewing  him  to  be  a  member  of  the  corporation,  they  may  be 
disposed  of  at  once.  He  may  be  a  stranger  to  the  corpora- 
tion, and  therefore  there  could  be  no  delegation  of  the  elec- 
tive power  to  him.  But  there  is  one  point  on  which  I  should 
f_  385  ]  wish  to  have  further  consideration  before  I  deliver  my  final 
opinion  upon  it ;  that  is,  how  far  any  incidental  power  of 
electing  burgesses  arises  ex  necessitate  in  this  case,  as  it 
must  do,  where  a  prescription  has  provided  certain  modes 
for  supplying  members  to  the  corporation.  For  if  the  modes 
of  supply  appointed  by  the  crown  be  in  fair  construction 
competent  to  keep  the  body  alive  in  the  manner  intended,  I 
should  not  be  inclined  voluntarily  to  adopt  another  mode  of 
effectuating  that  purpose.  As  to  the  validity,  however,  of 
the  by-law,  on  general  grounds,  it  appears  to  me  to  be  not 
only  a  good,  but  a  very  good  by-law.  It  is  calculated  to 
exclude  popular  confusion  in  elections;  a  principle  which 
was  long  ago  established  in  the  case  of  corporations ;  and  I 
see  no  reason  why  it  should  not  have  been  as  much  appli- 
cable to  the  election  of  burgesses  at  large  as  of  the  higher 
orders  of  the  corporations,  in  the  time  of  Lord  Coke.  But  the 
mode  of  constituting  the  select  body  is  objected  to.  It  is  to  con- 
sist, in  the  first  place,  of  the  mayor  and  aldermen,  of  whom 
the  major  part  must  be  present:  and  it  is  to  be  observed, 
that  the  corporation  consisting  of  the  mayor  and  burgesses, 
the  aldermen  are  selected  only  as  part  of  the  tyurgesses.  Next 
there  are  to  be  18  cloathing  burgesses  to  be  elected  by  the 

(a)  4  Burr.  2260. 

mayor 
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mayor  and  burgesses  from  among  such  of  the  burgessesas  had        181 1. 

served  certain  corporate  offices:  of  these  nine  must  be  pre-         

sent;  which,  it  is  said,  is  not  a  majority :  but  it  was  as  compe-        flefl-  1° 

tent  to  the  framers  of  the  by-law  to  select  nine  as  any  other        Bird. 

number  for  the  purpose.    They  are  all  creatures  of  the  by-law. 

In  addition  to  these,  six  burgesses  of  the  body  at  large  may  be 

present,  if  they  please;  and  so  may  the  recorder,  if  he  be  a 

burgess;  but  the  select  body  may  proceed  without  any  of  the 

six  burgesses  or  the  recorder,  if  they  do  not  attend:  and  the 

giving  them  the  privilege  of  attending  if  they  choose  cannot      |~  ggQ  ] 

hurt.     There  must  be  at  least  thirteen  attend,  and  these  are 

persons  who  have  been  before  selected  out  of  the  burgesses 

at  large  by  their  fellow-burgesses  as  worthy  to  fill  the  higher 

offices  of  the  corporation.    The  body,  therefore,  appears  to  be 

constituted  of  a  very  select  description  of  the  burgesses  elected 

by  their  fellow-burgesses  to  the  principal  places  of  trust  in 

the  corporation  (a).    The  Court  having  no  doubt  upon  these 

points,  it  will  not  be  necessary  to  recur  to  them  again :  the 

only  question  we  shall  reserve  for  further  consideration  is 

upon  the  incidental  power  of  election  in  this  case. 

The  case  stood  over,  and  his  Lordship  now  delivered  the 
judgment  of  the  Court  upon  the  point  reserved. 

This  was  a  quo  warranto  information  against  the  defend- 
ant to  shew  by  what  authority  he  claimed  to  be  a  burgess  of 
the  town  of  Nottingham.  The  defendant  pleaded  four  pleas  : 
the  first  stated,  that  the  burgesses  of  the  town  were  a  body 
politic  by  prescription,  and  that  the  number  of  burgesses 
was  indefinite.  That  by  charter  of  the  27th  of  Hen.  6. 
they  were  incorporated  by  the  name  of  the  mayor  and  bur- 
gesses, with  power  to  elect  seven  aldermen,  of  whom  one 
was  to  be  mayor.  That  on  the  1st  of  Sept.  1606  they  made 
a  by-law  that  the  mayor  and  aldermen,  or  the  major  part  of 
them,  the  cloathing  or  livery  burgesses,  consisting  of  18,  or 
any  nine  or  more  o£  them,  with  the  recorder,  if  he  attended, 
but  not  otherwise,  and  six  other  burgesses,  if  they  attended, 
but  not  otherwise,  should  from  thenceforth  have  the  election 
of  burgesses  without  the  interference  of  the  rest  of  the  body. 
That  this  has  been   the  constant   usage  ever  since :   and 

(a)   Vide  Rex  v.  Ashwell,  12  East,  22.  as  to  the  by-law  made  by  thii 
corporation  restraining  the  right  of  election  of  aldermen. 
Vol.  XIII.  X  that 
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1811.  that  the  defendant  was  elected  in  conformity  thereto.  The 
."" T7~  second  plea  states  it  as  part  of  the  by-law,  that  the  recorder, 
against  if  he  concur  in  the  election,  must  be  a  burgess.  And  the 
Bird.  third  and  fourth  pleas  state,  that  from  time  immemorial  until 
the  making  of  the  by-law  it  was  the  custom  of  the  town  to 
elect  burgesses.  In  other  respects  the  second,  third,  and 
fourth  pleas  agree  with  the  first.  Upon  these  pleas  the  pro- 
secutor has  taken  issues  upon  the  existence  of  the  by-law,  and 
upon  the  custom  stated  in  the  third  and  fourth  pleas:  and  he 
has  also  pleaded  to  each  plea  this  special  replication,  That, 
during  all  the  time  mentioned  in  the  pleas,  the  eldest  son  of 
every  burgess  born  in  Nottingham  /  th^younger  sons  of  every 
burgess  born  in  Nottingham  and  having  served  a  seven  years' 
apprenticeship  to  any  trade;  and  every  person  having  served 
a  seven  years'  apprenticeship  in  Nottingham  to  any  burgess 
of  Nottingham,  has  been  entitled  to  be  admitted  a  burgess  of 
the  said  town  on  his  attaining  21 ;  whereby  the  succession  of 
a  sufficient  and  large  number  of  burgesses  is  fully  secured  and 
provided  for.  To  each  of  the  special  replications  the  defend- 
ant has  demurred  generally,  and  the  prosecutor  has  joined  in 
demurrer. 

Upon  the  argument  it  was  insisted  upon  by  the  prosecutor, 
as  a  special  objection  to  the  first  and  third  pleas,  that  the  by- 
law stated  in  them  could  not  be  supported,  inasmuch  as  it  pur- 
ported to  give  a  right  to  the  recorder  to  concur  in  elections, 
though  he  were  not  an  alderman  or  burgess;  and  that  though 
a  by-law  might  narrow  the  number  of  electors,  it  could  not 
give  a  voice  in  the  election  to  any  person  to  whom  a  voice  was 
not  given  by  the  constitution  of  the  borougn.  The  Court  im- 
mediately after  the  argument  gave  their  opinion  that  this  was 
a  valid  objection,  and  upon  the  first  and  third  pleas,  there- 
[  388  ~J  fore,  to  which  the  objection  applies,  there  must  be  judgment 
against  the  defendant.  The  Court  also  gave  their  opinion 
immediately  after  the  argument,  that  the  by-law  as  stated  in 
the  second  and  fourth  pleas  was  a  valid  by-law ;  and  as  the  sup- 
posed in  validity  of  that  by-law  was  the  only  objection  to  the  de- 
fendant's having  judgment  upon  the  fourth  plea,  the  defend- 
ant must  of  course  have  judgment  for  him  upon  that  plea. 

Upon  the  second  plea  the  question  arises,  upon  which  the 
Court  took  time  to  consider ;  and  that  question  is  this,  Whe- 
ther, 
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tner,  inasmuch  as  in  the  cases  stated  in  the  special  replication        181 1. 

there  are  persons  entitled  to  beburgesses  without  election,  and        

inasmuch  as  no  usage  to  make  burgesses  by  election  is  stated,       aeainat 
(except  for  a  period  of  too  modern  a  date  to  influence  the  de-         Bird. 
cision  of  the  Court,  viz.  since  the  making  of  the  by-law  stated 
in  that  plea)  the  corporation  has  the  right  to  make  burgesses 
by  that  mode,  that  is,  of  election  ?     According  to  1  RoWsAbr. 
513.  G.  by  the  making  of  a  corporation  all  necessary  incidents 
are  included,  amongst  which  those  of  making  by-laws,  plead- 
ing and  being  impleaded,  and  the  means  of  perpetual  continu- 
ance in  succession,  are  there  mentioned  ;  and  it  is  observed  m 
pi.  5.,  after  noticing  the  power  to  elect  as  incident  to  the  cor- 
poration, as  follows:  "  for  ancient  corporations  have  not  any 
"  such  clause  giving  them  power  to  elect."     Indeed  it  was 
admitted  in  this  case  upon  the  argument,  that  where  no  mode 
is  provided  for  continuing  the  succession,  a  corporatiou  has 
a  right  of  necessity  to  make  burgesses  by  election;   but  it 
was  urged  that  if  the  right  by  election  were  not  expressly 
given,  and  there  were  any  other  mode  of  providing  bur- 
gesses, the  corporation  could  not  proceed  by  way  of  election. 
This  position  however  seems  to  us  to  be  in  its  principle  too      [  339  J 
narrow.   Where  there  is  a  provision  of  sucha  nature  as  is  cal- 
culated at  all  times  to  procure  a  sufficient  supply  of  burgesses, 
without  ever  proceeding  by  way  of  voluntary  election,  it  may 
furnish  a  ground  for  presuming  that  voluntary  elections  were 
meant  to  be  excluded :  but  where  there  is  no  provision  afford- 
ing a  supply  of  burgesses  in  this  extent,  we  think  the  corpo- 
ration has  the  right  of  proceeding  by  election ;  and  we  think 
we  are  not  warranted  in  stating,  that  the  provision  set  forth 
in  the  special  replication  is  of  this  requisite  extent.     This 
provision  for  a  supply  by  the  sources  of  birth  and  servitude 
is  certainly  not  incompatible  with  the  existence  of  a  power  of 
election :  for  though  these  modes  of  supply  may  render  a  fre- 
quent recurrence  to  election  less  necessary,  the  supplies  from 
all  these  sources  are  not  likely  so  to  overload  the  corporation 
as  to  incumber  its  operations  by  a  destructive  or  very  incon- 
venient redundancy  of  its  members;  and,  without  occasional 
supplies  by  election,  the  other  sources  by  birth  and  servi- 
tude might  prove  insufficient.      The  replication  does  not 
state  as  a  fact  that  these  sources  by  birth  and  servitude  were 
competent  to  produce  a  sufficient  supply  at  all  times,  or  that 
-       X  2  they 
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]8U.       they  had,  during  the  existence  of  the  corporation,  always  pro- 
-■  duced  such  sufficient  supply,  or  even  that  they  did  so  at  the 

a£ain$t°     ^me  wnen  ^le  defendant  was  elected:  but  it  merely  states,  by 
Bird.         way  of  inference  from  the  alleged  fact  of  the  existence  of  a 
right  in  the  several  descriptions  of  persons  specified  in  the 
replication,  that  the  succession  of  a  sufficient  and  large  num- 
ber of  burgesses  is  (that  is,  now  is,  in  the  present  state  of  the 
borough)  fully  secured  and  provided  for :  and  we  cannot 
state,  as  a  necessary  inference  at  law  from  the  existence  of  a 
right  in  these  several  descriptions  of  persons  that  the  sources 
[  390  ]     pointed  out  are  calculated  to  produce  at  all  times  a  sufficient 
supply.     There  is  no  mode  stated  of  compelling  any  of  the 
persons  of  the  descriptions  mentioned  in  the  replication   to 
come  in  and  be  admitted ;  so  that  if  the  corporation  could 
not  proceed  by  way  of  voluntary  election,  it  might  be  in  the 
power  of  those  persons  to  bring  about  a  dissolution  of  the 
corporation,   and   the  continuance  of  the  succession  would 
depend  upon  them,  and  not  upon  the  corporation.     And 
though  there  be  no  mode  of  compelling  the  persons  who  may 
be  the  objects  of  voluntary  election  to  take  upon  themselves 
the  freedom,  the  corporation,  where  they  have  power  of 
electing,  can  pass  from  object  to  object  indefinitely  till  they 
find  persons  who  are  willing  to  accept  the  office.     Besides, 
supposing  the  rights  by  birth  and  servitude  to  be  as  ancient 
as  the  creation   of  the  corporation  itself,  still  one  of  the 
sources  of  supply,  namely,  that  by  apprenticeship  to  bur- 
gesses, must  have  been  in  abeyance  for  at  least  seven  years 
after  the  creation  of  the  corporation ;  and  (if  to  constitute 
the  right  by  birth,  the  father  must  have  been  a  burgess  at  the 
time  of  the  birth,)  the  right  by  birth  must  have  been  in  abey- 
ance for  at  least  21  years  after  the  creation  of  the  corpora- 
tion.    We  are  therefore  of  opinion,  that  the  general  inci- 
dental right  by  election  is  not  in  this  instance  taken  away  by 
construction  of  law ;  and  consequently  that  upon  the  second 
plea,  as  well  as  upon  the  fourth,  there  must  be  judgment  for 
the  defendant. 
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Sharp  against  Clark,  in  Error.  Tuesday, 

&  Feb.  12th. 

A  Rule  was  obtained,  on  the  part  of  the  defendant,  calling  where  the 

on  the  plaintiff  to  shew  cause  why  the  rule  upon  the  proceedings 

r  .  .  .       -  are  by  ongi- 

scire  facias  quare  executionem  non,  &c,  the  writ  of  testatum  nai,  the  plain- 

fieri  facias  issued  in  this  cause,  and  all  proceedings  had  tiffin  error 
thereon,  should  not  be  set  aside  for  irregularity,  with  costs,  rujed  to  ap_ 
and  further  proceedings  stayed  in  the  mean  time.  pear  before 

Judgment  having  been  obtained  by  Clark,  in  an  action  by  p0^0f  the  re- 
original  in  C.  B.  against  Sharp,  and  a  writ  of  error  having  turn  day  of 
been  allowed  thereon  returnable  in  last  Michaelmas  Term,  *  f"^^'^ 
and  served  on  his  attorney  ;  the  first  writ  of  scire  facias  quare  quare  execu- 
executionem  non,  &c.  was  issued  on  the  16th  of  January  Voner?nrgn' 
last,  returnable  in  8  days  of  St.  Hilary,  and  then  an  alias  nihil  had  been 
writ  of  the  same  kind  was  issued  and  tested  on  the  23d  ofJa-  returned. 
nuary,  returnable  in  15  days  of  St.  Hilary  (the  27th;)  upon 
both  which  nihil  was  returned.     The  rule  to  appear  on  these 
writs  was  given  on  the  28th,  and  on  the  5th  of  February  in- 
stant, the  defendant  in  error  issued  a  testatum   fieri  facias 
against  the  plaintiff  in  error  indorsed  to  levy  the  debt,  &c. 
under  which  the  sheriff  had  levied:  which  writ  of  execution 
was  issued  and  executed  on  the   alleged  ground  that  the 
plaintiff  in  error  had  not  assigned  error.     And  the  question 
was,  whether  the  rule  to  appear  had  been  given  prematurely 
before  the  quarto  die  post  of  the  return  day  of  the  alias 
writ  of  scire  facias ;  in  which  case  the  plaintiff  in  error  was 
in  time  to  assign  errors,  and  the  testatum  fieri  facias  issued 
too  soon. 

Park  was  heard  against  the  rule,  and  Marryat  in  support  [  392  ] 
of  it :  the  former  admitted  that  the  practice  as  contended  for 
e  contra,  was  stated  in  Impey's  Pract.  (a)  ;  but  that  no  au- 
thority was  cited  for  it :  and  that  here  no  proceeding  was 
had  till  the  5th  of  February,  which  was  after  the  quarto  die 
post.  The  latter  took  the  distinction  between  proceedings 
by  original,  and  by  bill :  that  in  the  former  case,  no  pro- 
ceeding can  be  had  until  the  quarto  die  post,  which  by  the 
practice  is  considered  as  the  return  day  of  the  writ ;  before 

ia)  Vide  7th  Edit.  59j9  and  795. 

1  which 
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in  Error. 


which  time  he  could  not  be  ruled  to  appear.  But  when  the 
action  is  by  bill,  the  party  may  proceed  upon  the  return  day 
of  the  writ. 

And  The  Court  agreed,  that  in  this  case,  where  the  pro- 
ceedings were  by  original,  the  plaintiff  in  error  had  till  the 
quarto  die  post  of  the  return  day  of  the  alias  scire  facias,  &c. 
before  he  could  be  ruled  to  appear ;  which  by  the  constant 
practice  of  the  Court  was  an  excrescence  upon  the  time  given 
for  the  return  of  the  writ :  and  that  the  defendant  in  error 
could  not  give  a  monitory  rule  to  appear  before  that  time  : 
and  therefore  for  want  of  a  rule  to  appear  given  after  the 
established  time  for  appearance,  the  quarto  die  post,  the 
proceedings  complained  of  were  irregular. 

Rule  absolute. 
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Easter  Term, 

In  the  Fifty-first  Year  of  the  Reign  of  George  III. 


REGULA  GENERALIS. 


IT  is  Ordered,  That  in  every  notice  of  trial  hereafter  to  A  notice  of 

be  given  for  the  Sittings  after  any  term,  to  be  holden  at  c"«'  for  *!le 

©  Sittings  after 

the  Guildhall  of  the  city  of  London,  it  shall  be  specified  whe-  term  mLon- 

ther  the  cause  is  intended  to  be  tried  at  the  first  day  of  such  d?"  m"st  sPe* 

Sittings,  or  at  the  adjournment-day  ;  and  that  in  every  case  the  cause  be 

in  which  such  notice  shall  specify  that  the  cause   is  to  be  '"tended  to  be 

tried  at  the  adjournment-day,  it  shall  be  sufficient  to  give  fat  day  o'f 

such  notice  eight  days  before  the  first  day  of  the  Sittings  after  such  Sittings, 

term,  if  the  defendant  or  defendants  reside  above  forty  miles  ,•![,?*  the*d" 

'  J  journment- 

from  the  said  city  of  London;  and  four  days  before  the  said  day:  and  in 

first  day,  if  the  defendant  or  defendants  reside  within  that  *h?,attercase, 

"'  it  is  sufficient 

distance.  to  give  such 

By  the  COURT.  2^1S^ 

the  first  day 

of  the  Sittings  after  term,  if  the  defendant  reside  above  40  miles  from  London ;  and 
four  days  if  he  reside  within  that  distance. 

Vol.  XIII.  Y 
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Jarman  and  Others  against  Coape. 


Tliursday, 

May  2d.  

British  goods  f  I  ^HIS  was  an  action  on  a  policy  of  insurance  on  goods* 

on  board  a  _£     on  board  a  neutral  ship,  the  Jonge  Harm,  "at  and 

beino-  insured  ^'om  London  to  any  port  or  ports,  place  or  places,  of  discharge, 

from  London  all  or  any,  on  the  continent,  including  also  Nordcn  and  Nor* 

o"  Sccsof  dene.V^  both  or  either  ;  with  liberty  to  touch  at  Heligoland, 

discharge  on  and  during  any  time  she  may  stay  there,  including  the  risk  of 

the  continent,  i;„hters  from  shore  to  shore ;  with  leave  to  return  to  Heligo* 
&c.  with  h-  °  ,  .  °  . 

berty  to  carry  land, }f  she  did  not  discharge  as  above;  with  leave  to  carry  si- 

simulated  pa-  mu]ated  papers  and  British  licence :  free  of  capture  andschure 
of  capture  or  in  her  port  or  port$  of  discharge."  In  fact,  the  ship  was  cap- 
seizure  in  her  tured  in  December  1 809  by  the  French  in  the  river  Jahde  ;  the 
of  discharge  •,  adjacent  country  being  then  occupied  by  and  under  the  domi- 
and  the  ship  nion  of  a  French  force  stationed  therefor  the  purpose  of  pre- 
venting any  commercial  intercourse  with  Great  Britain  ;  and 
the  only  question  was,  whether  at  the  time  of  such  capture 
she  were  in  any  port  of  her  discharge,  within  the  meaning  of 
the  warranty  ?  As  to  which,  the  facts  appeared  to  be  these. 
The  ship  sailed  on  the  adventure  insured  from  Jjondon  on 
the  3 1st  of  October,  and  arrived  at  Heligoland  on  the  9th  of 

bill 


having  re- 
ceived in- 
structions to 
proceed  to 
the  river 
Jahde,  with 
a  supercargo 
who,  when  ar- 
rived there, 
was  to  go  to 
Varel,  which 
lies  30  miles 

[395] 
up  the  river, 
and  there 
give  notice 
to  a  corre- 
spondent of 
the  ship's  ar- 
rival, and  re- 
ceive direc- 
tions where 
the  goods 
might  most 

safely  be  landed  ;  Varel  and  the  whole  adjacent  country  being  then  occupied  by  the 
enemy  ;  held  that  a  seizure  by  the  enemy  in  boats  from  the  shore  while  the  ship  was 
lying  on  and  off  in  the  middle  of  the  river,  15  miles  up,  where  it  is  two  miles  wide, 
waiting  for  directions  from  the  supercargo,  who  had  gone  up  to  Varel  to  get  instruc- 
tions where  to  land  the  cargo,  was  a  seizure  in  a  port  of  discharge  within  the  exemption 
in  the  policy  :  for  the  intention  of  the  contracting  parties  was  plainly  to  exempt  the 
underwriters  from  land-risks  in  any  such  place  of  discharge,  leaving  them  subject  only 
to  sea-risks ;  and  therefore  the  word  port  must  be  taken  in  its  general  and  most 
extensive  sense,  as  contradistinguished  from  the  high  seas,  with  reference  to  the  sub- 
ject-matter; though  the  place  n here  the  seizure  was  made  was  not  ordinarily  deno- 
minated a  port,  nor  were  goods  used  to  be  landed  there  in  the  accustomed  course  of 
commerce. 

of 


December  1809,  where  the  consignee  mentioned  in  the 
of  lading  sent  an  agent  on  board  on  the  21st,  with  instructions 
to  proceed  in  the  ship  to  the  river  Jahde,  and,  when  arrived 
there,  to  go  to  Varel,  which  lies  about  SO  miles  up  the 
river,  and  there  give  notice  to  the  plaintiff's  correspondents 
of  her  arrival,  and  receive  their  directions  where  the  goods 
might  be  landed  with  the  greatest  safety.  The  ship  accord- 
ingly arrived  in  the  Jahde  on  the  23d  of  December,  and  first 
dropped  anchor  about  5  miles  up,  where  the  agent  landed, 
and  soon  after  availed  himself  of  an  opportunity  which  offered 
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of  going  up  to  Varel'in  another  vessel  having  a  French  licence.  18  J 1. 
The  captain  of  the  Jbwg-e  Harm  then  weighed  and  stood  about 
10  miles  higher  up  the  river,  and  while  lying  on  and  off  there,  a^aintt 
waiting  for  intelligence,  and  instructions  where  to  land  the  Cokv**  j 
cargo,  the  ship  was  on  the  25th  of  December  captured  in  a  fog 
by  some  boats  coming  from  the  shore  with  French  custom- 
house officers  belonging  to  Vitrei,  and  carried  up  to  that  place. 
The  harbour  of  Varel,  which  is  no  port  of  entry,  lies  about  2 
miles  below  the  town.  The  lower  part  of  the  Jahde  is  of  very 
wide  extent,  opening  to  the  great  rivers  Elbe  and  Weser,  and 
contains  several  ports  and  places  for  landing  goods,  none  of 
which  were  then  in  contemplation  of  these  parties.  The  lower 
part  of  the  river  is  full  3  miles  wide  within  the  banks ;  and  the 
captain  swore  at  the  trial  that  the  place  where  he  was  captured 
was  of  the  width  of  2  English  miles  or  more;  and  though  he 
had  traded  up  the  river  for  some  time  before,  he  had  never 
seen  a  vessel  discharge  her  cargo  in  that  part  of  the  river, 
without  a  certain  point  of  land  which  was  mentioned.  Under 
these  circumstances  the  case  went  to  a  jury  of  merchants  at 
Guildhall,  who  with  the  advice  of  Lord  Ellenborough,  C.  J. 
that  there  was  sufficient  evidence  of  a  seizure  in  the  ship's  in- 
tended port  of  discharge,  within  the  meaning  of  the  contract 
between  these  parties,  found  a  verdict  for  the  defendant. 

The  Attorney-General  now  moved  for  a  new  trial,  because  [  ^®  ^ 
it  did  not  appear  by  the  evidence  that  the  ship  had  reached 
her  place,  much  less  hevport  of  discharge,  when  she  was  seized: 
on  the  contrary  it  appeared  that  she  was  then  waiting  for  in- 
structions whither  to  proceed,  in  order  to  discharge  her  cargo. 
If  the  agent  had  found  it  impracticable  to  land  her  cargo 
with  safety  at  any  place  in  that  part  of  the  river,  he  might 
have  ordered  her  to  return  and  seek  some  other  place  for  dis- 
charging her  cargo.  It  was  not  suggested  at  the  trial  that 
the  vessel  was  to  unload  in  the  place  where  she  was  seized  ; 
being  in  the  middle  of  the  river,  which  was  there  of  great 
width;  and  in  Brownx.  Tiernet/(a),  a  ship  warranted  free  of 
capture  or  seizure  in  port  or  ports  was  held  not  to  be  within 
the  warranty  while  lying  in  an  open  road  outside  the  harbour 
of  Pillaw,  to  which  place  she  was  bound.  [Lord  Ellenbo- 
rough,  C.  J.  The  parties  could  not  Contemplate  beforehand 
any  particular  place  of  discharge:  they  were  to  land  the 

(a)  1  jToi/w/.  517. 

V  8  cargo 
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1811.        cargo  within  the  river  Jahde  wherever  they  could  elude  (he 
,  vigilance  of  the  French  douaniers.l     There  is  no  instance  of 

JARMAN  °.  ii,..,  •  •    L  l 

againtt  any  vessel  unloading  in  that  river  without  the  point  of  land 
Coapk.  spoken  of  at  the  trial,  below  which  this  vessel  then  was. 
[Lord  Ellenborough,  C.  J.  The  policy  contemplates  that 
the  ship  might  discharge  at  places  which  were  not  regular 
ports  of  discharge:  the  language  of  it  is  adapted  to  the  pre- 
sent state  of  the  commercial  world,  which  never  before  exhi- 
bited such  an  extent  of  the  French  power  from  one  end  of  the 
continent  to  the  other.]  He  then  said  that  he  had  an  affida- 
vit, that  at  the  time  of  the  seizure  (he  captain  was  standing  on 
and  off  till  he  received  instructions  from  the  agent  where  he 
was  to  proceed  in  order  to  land  the  cargo. 
[397]  Lord  Ellen borougii,C.  J.     The  meaning  of  the  policy 

is  not  capable  of  being  misunderstood.  The  ship  sailed  upon 
an  adventurous  expedition,  without  any  fixed  port  of  dis- 
charge in  contemplation  in  the  first  instance  :  this  was  after- 
wards to  be  elected  as  the  assured  should  be  advised  :  but 
the  underwriters  meant  to  protect  themselves  from  loss  by 
capture  or  seizure  in  the  elected  port  of  discharge  wherever 
that  nffght  be.  It  was  afterwards  determined  to  proceed  up 
the  river  Jahde  for  the  purpose  of  landing  the  cargo  there, 
as  soon  as  advice  could  be  received  of  the  safest  place  of  land- 
ing: and  after  the  ship  had  proceeded  about  15  miles  up,  the 
supercargo  went  on  shore  in  order  to  negotiate  with  his  cor- 
respondents on  the  best  place  for  landing  the  cargo.  The 
negotiation  however  failed,  probably  from  the  terror  of  com- 
mitting the  French  officer,  whom  it  was  necessary  to  gain, 
being  greater  than  the  ordinary  means  taken  to  avert  it,  and 
the  ship  was  seized.  Now  this  was  one  of  the  very  perils 
which  the  underwriters  meant  to  exempt  themselves  from, 
namely,such  as  might  arise  from  unsuccessful  efforts  to  effect  a 
landing  in  the  elected  port  of  discharge.  The  ship  had  gotten 
within  what,  in  a  general  sense  and  for  the  purpose  which  the 
contracting  parties  had  in  view,  was  to  be  considered  as  her 
port  of  discharge,  and  there  she  was  captured  by  a  force  coming 
immediately  from  the  land.  Butatany  rate  this  was  a  question 
for  the  consideration  of  the  jury,  who  were  all  persons  of  intel- 
ligence upon  such  subjects,  and  some  of  them  had  maps  of 
their  own  of  the  river  Jahde.  They  had  as  good  means  there- 
fore of  defciding  the  question  rightly  as  any  other  jury  would 

3  be 
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be  likely  to  have.     I  thought  indeed,  at  the  trial,  and  so  did         1811. 

the  jury,  that  taking  the  word  port  in  a  large  sense  to  meet         r 

the   intention  of  the   parties,   this   vessel   waa  within   her        ^^J    ' 
elected  port  of  ^discharge.     The  supercargo  said  that  he        Coapb. 
did  not  mean  to  return  to  the  vessel  again  at  the  time  he  left     *[  398  ] 
her  for  the  purpose  of  arranging  the  time  and  place  of 
laudiug  in  the  river. 

Le  Blanc,  J.  (a)  This  was  a  question  of  fact  for  the 
jury,  and  1  do  not  think  that  they  have  decided  it  wrongly. 
They  considered  that  this  was  not  a  sea-risk,  and  that  the 
underwriters  only  meant  to  insure  against  such.  The  vessel 
at  the  time  of  the  seizure  was  within  the  river  Jahde,  and 
that  {night  be  considered  to  be  her  port,  in  a  general  sense, 
and  within  the  meaning  of  the  stipulation.  Our  opinion 
does  not  contradict  the  decision  in  the  case  cited  ;  for  that 
was  not  the  case  of  a  capture  by  a  force  from  the  land,  but 
by  a  privateer  from  sea. 

Bayley,  J.  The  stipulation,  that  the  vessel  should 
be  "  free  of  capture  and  seizure  in  her  port  or  ports  of  dis- 
charge," meant  to  take  away  from  the  underwriters  any 
risk  of  land  capture,  and  leave  them  only  liable  to  sea-risks; 
and  the  word  port  ought  to  receive  a  construction  co- 
extensive with  that  meaning.  Port  is  here  used  in  con- 
tradistinction to  the  high  seas.  If  this  were  otherwise,  the 
ship  would  have  been  secured  by  this  policy  while  sailing  up 
and  down  every  river  on  the  continent,  watching  for  an  op- 
portunity of  landing  her  cargo  ;  which  was  manifestly  con- 
trary to  the  intention  of  the  parties.  Unless  therefore  we 
read  the  word  port  in  contradistinction  to  the  high  seas,  the 
contracting  parties  will  not  be  put  in  the  same  situation  in 
which  they  meant  to  put  themselves. 

Rule  refused. 

(a)  Gro$e,  J.  was  indisposed  and  absent. 
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1811. 

Thursday, 
May  2d. 

The  master 
of  a  ship 
haying  con- 
tracted by  the 
bill  of  Jading 
with  the 
shippers  to 
deliver  goods 
to  certain 
persons  or 
their  assigns, 
he  or  they 
paying 

freight,  for  the 
same;  the  de- 
manding and 
taking  of  such 
goods  from 
the  master  by 
a  purchaser 
and  assignee 
of  the  bill  of 
lading,  with- 
out the 
freight  having 
been  paid,  is 
evidence  of  a 
new  contract 
and  promise 
on  the  part  of 
such  purcha- 
ser, as  the  ul- 
timate ap- 
pointee of  the 
shippers  for 
the  purpose 
of  delivery, 
to  pay  the 
[400] 
freight,  and 
he  is  liable 
for  the 
amount  in  an 
action  of  in- 
debitatus 
assumpsit 
brought 
against  him 
by  the  ship- 
owner. 


Cock  against  Taylor  and  Another. 

THE  plaintiff,  who  was  the  owner  of  the  vessel  The 
Whim,  declared  upon  a  general  indebitatus  assumpsit 
to  recover  267/.  for  freight,  primage,  and  average,  due  and 
payable  to  him  from  the  defendant,  for  the  carriage  and  con- 
veyance of  a  certain  quantity  of  barilla  by  the  plaintiff  on 
board  his  vessel,  from  Alicante  to  London,  and  for  his  care 
and  attendance  in  loading  and  unloading  the  goods ;  and 
also  upon  the  common  count  for  work  and  labour,  care  and 
attendance,  &c.  The  bill  of  lading  on  which  the  first  count 
was  framed,  was  dated  at  Alicante,  19th  February  1810, 
and  stated  the  goods  to  have  been  "  shipped  by  Montgomery 
and  Co.  upon  The  Whim,  then  riding  at  anchor  in  this  bay, 
and  bound  to  London  :  to  he  delivered  in  like  good  order,  &c, 
at  the  aforesaid  port  of  London,  (the  dangers  of  the  seas  only 
excepted)  unto  the  order  of  Messrs.  Jlargreave  and  Dalzelof 
Algiers,  or  to  their  assigns,  he  or  they  paying  freight  for  the  said 
goods,  as  customary,  with  primage  and  average  accustomed. 
In  witness,"  &c.  (Signed  by  the  master).  The  bill  of  lading 
was  first  indorsed  by  Jlargreave  and  Dalzel,  to  deliver  the 
goods  to  the  order  of  Mr.  Wm.  Peters  of  Gibraltar,  and  after- 
wards indorsed  by  the  latter  on  the  4th  of  April  1810,  at  Gib- 
raltar, to  deliver  them  to  the  order  of  Taylor  and  Son  of  Lon- 
don, the  defendants.  Peters  was  stated  to  be  the  defendants' 
general  agent  at  Gibraltar.  The  barilla  arrived  at  the  port  of 
London,  and  wascleared  and  enteredat  thecustom-house  there 
by  the  defendants'  brother  in  their  names  about  the  middle  of 
May.  No  demand  of  freight  was  made  at  the  time  of  the  deli- 
very, and  none  was  then  paid.  It  was  objected  at  the  trial  be- 
fore Lord  Ellenborough,  C.  J.  at  Guildhall,  that  the  defend- 
ants, being  mere  purchasers  of  the  goods  from  the  original  con- 
signees, were  not  liable  in  an  action  for  the  freight,  there  being 
no  contract  either  express  or  implied  between  them  and  the 
ship-owners;  though  it  was  admitted  that  the  master  of  the 
vessel,  having  a  lien  on  the  goods  for  his  freight,  was  not  bound 
to  have  parted  with  them  till  it  was  paid.  His  Lordship 
however  was  of  opinion  that  the  action  was  maintainable 
against  these  defendants,  ae  the  ultimate  appointees  of  the 

shippers 


in  the  FiFTY-Fiusr  Yeaii  of  GEORGE  III.  400 

shippers  for  the  purpose  of  delivery,  and  to  whom  the  goods         1811. 
were  actually  delivered  under  the  bill  of  lading,  and  which         — j — 
was  a  virtual  assent  by  them  to  take  the  goods  upon  the        a^nit 
terms  of  the  bill.     The  plaintiff  thereupon  obtained  aver-       Taylor. 
diet  for  the  amount  of  the  freight. 

Park  now  moved  to  set  aside  the  verdict,  in  order  to  take 
the  opinion  of  the  Court  upon  the  general  point,  whether 
the  action  for  freight  were  maintainable  against  a  mere  pur- 
chaser of  the  goods  from  the  original  consignees,   upon  an 
implied  assumpsit  in  law,  without  a  special  promise  either 
before  or  after  the  delivery  of  the  goods  ;    there  being,  as  he 
said,  no  privity  of  contract  between  the  purchaser  and  the 
ship-owner  ;    though   he*  admitted   that  the  latter  was  not 
bound  to  deliver  before  the  carriage  price  of  the  goods  was 
paid,  and  that  the  parting  with  his  lien  was  a  good  consider- 
ation for  a  subsequent  express  promise  to  pay  the  carriage 
price  :    and  thus  far  only  he  said  the  cases  had  gone.     The 
case  most  in  point  is  Artaza  v.  Smalfpiece  («')»  where  the  bill 
of  lading  had  been  indorsed  by  the  shipper  (to  whom  or  to       [  401  J 
whose  order  the  goods  were  to  be  delivered)  to  one  Ilayncs, 
of  whom  the  defendant  had  purchased  the  goods,  and  had 
afterwards  entered  them  in  his  own  name  at  the  custom-house. 
It   was  objected   that  the  action  should  have  been  brought 
against  JIaynes  the  known  consignee  :    but  Lord  Kenyon^ 
admitting  the  right  of  the  captain  to  retain  the  goods  till  the 
freight  was  paid,  said  that  "  if  he  part  with  the  possession  of 
them,  he  must  then  resort  to  his  contract.     In  the  case  of 
goods  consigned,  the  consignee  is  the  person  liable  to  the 
freight,  not  the  person  to  whom  he  sells  them  :    that  would 
be  to  enhance  the  price  on  him,  who  must  be  supposed  to  buy 
them  at  a  certain  price  independent  of  all  charges;    unless 
such  charges  are  made  part  of  the  bargain.     A  right  of  ac- 
tion cannot  be  transferred  from  the  person  liable  to  another 
by  such  person's  own  act.     He  therefore  who  is  first  liable 
must  remain  so."     And  the  plaintiff  was  nonsuited.     The 
same  point  also  came  in  judgment  before  Sir  W.  Scott  in  the 
case  of  The  Theresa  Bonita  (6),  where  a  demand  for  freight 
of  the  cargo  was  dismissed  against  one  who  had  purchased  it 
free  of  all  expences  from  the  consignee  ;    the  learned  Judge 
paying,  that  the  claim  of  the  master  on  the  goods  being  lost, 
(a)  J  Esp.  N.  P.  Cas.W.  (b)  4  Rob.  Adm.  Rep.  236. 

ho 
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1811.       he  was  cast  back  to  the  personal  security  of  his  freighters, 

"7  who  must  be  responsible  to  him.     It  appears  indeed  by  a 

against       case  of  Roberts  v.   Holt  (a)>  that  it  was  as  late  as  the 

Tayloh.      J  jaCt  2#  before  even  the  consignee  named  in  the  bill  of 

lading  was  holden   liable  in  an  action  for  the  freight  on 

receipt  of  the  goods  (b)  ;    and  that  was  so  determined  upon 

[  402  ]     the  custom  of  merchants.     In   Ward  v.    Felton  (c),  the 

defendant,  who  had  made  the  entry  at  the  custom-house  of 

the  tobacco  which  was  landed  and  deposited  in  the  King's 

warehouse,  acted  merely  as  agent  for  another,  within  the 

knowledge  of  the  captain,  and  was  therefore  holden  not 

to  be  liable  for  the  freight. 

Lord  Ellenborough,  C.  J.  I  cannot  think  that  the 
opinion  delivered  in  the  case  of  Artaza  v.  Smallpiece  was 
well  founded ;  and  though  it  was  not  mentioned  by  Sir 
Wm.  Scott  in  the  case  before  him,  as  the  ground  of  his 
decision,  yet  having  been  cited  and  relied  on  in  the  ar- 
gument, as  shewing  the  rule  on  which  the  courts  of  law  pro- 
ceeded, it  probably  influenced  his  judgment  on  that  occasion. 
But  it  appears  to  me,  that  though  there  were  no  original 
privity  of  contract  between  these  parties  for  payment  of  the 
freight,  yet  the  taking  of  the  goods  from  the  ship  by  the  pur- 
chaser under  the  bill  of  lading  is  evidence  of  a  new  agree- 
ment by  him,  as  the  ultimate  appointee  of  the  shippers  for  the 
purpose  of  delivery,  to  pay  the  freight  due  for  the  carriage 
of  such  goods,  the  delivery  of  which  was  only  stipulated  with 
the  shippers  to  be  made  to  the  consignees  named  in  the  bill, 
or  their  assigns,  he  or  they  paying  freight  for  the  said  goods. 
The  case  never  appears  to  have  been  presented  in  that  view 
upon  any  former  occasion  when  the  same  point  was  brought 
before  Lord  Kenyon. 

Le  Blanc,  J.  (dy  The  purchaser  must  have  understood 
at  the  time,  that  the  goods  were  liable  to  be  detained  for  the 
payment  of  the  freight,  if  it  were  not  paid  before  delivery  ; 
and  his  receiving  them  from  the  master,  and  the  master's 

(«)  2  Show.  433.  «• 

(ft)  Fide  the  case  of  Penrose  and  others  v.  Wilkes,  Sittings  at  Guild- 
hall after  Hil.  Terra  1790,  before  Lord  Kenyon,  C.  J.  cited  in  Jbbott's 
Law  of  Merchant  Ships,  &c.  259. 

(f)  1  East,  507. 

(rf)  Grose,  J.  was  indisposed  and  absent. 

parting 
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parting  with  his  lien  and  giving  them  up  to  the  purchaser  1811. 
at  his  request,  is  evidence  of  a  new  contract  between  them  — — 
that  the  purchaser  would  pay  the  freight.  agaUut 

Bayley,  J.   The  contract  of  the  master  with  the  shippers      Taylob. 
was  to  deliver  the  goods  to  Ilargreave  and  Dalzel,  or  their  as- 
signs, he  or  they  paying  freight  for  the  said  goods,  &c.     The 
indorsees  therefore  of  the  bill  of  lading  knew  that  they  had  no 
right  to  take  the  goods  from  the  master  without  payment  of 
the  freight.    There  was  another  case  upon  this  subject  decided 
before  Lord  Kenyan  subsequent  to  the  decision  which  has 
been  mentioned;  and  that  is  Lodergren  v.  Flight  and  Another ■, 
at  Guildhall  Sittings  after  Trinity  Term   1796,  which  was 
cited  in  the  argument  of  Hanson  v.  Meyer,  6  East,  62?.     It 
was  an  action   for  the  freight  of  some  tar  brought  by  the 
plaintiff,  who  was  master  and  owner  of  the  ship,  against  the 
defendants,  who  had  purchased  the  tar  before  its  arrival  of 
Jlippius  the  consignee,  from  whom  they  received  two  bills  of 
lading,  including  in  the  purchase-money  a  proper  allowance 
for  freight  and  duty,  which  were  to  be  paid  by  Ilippius. 
After  the  ship  arrived  and  was  entered  and  reported  by  Ilip- 
pius, and  after  the  delivery  of  a  certain  number  of  barrels  of 
the  tar,  Ilippius  failed,  and  the  plaintiff  refused  to  deliver 
the  remaining  barrels  to   the  defendants,  unless  they  would 
pay  the  freight  not  only  of  the  barrels  which  remained  on 
"board,  but  of  those  which  had  been  before  delivered;  which 
latter  they  refused  to  do ;  though  they  offered  to   pay  the 
freight  of  those  which  remained  on  board.    But  it  was  at  last 
agreed  that  the  delivery  should  be  made  without  prejudice, 
and  that  the  action  should  be  brought  by  the  plaintiff  to  re- 
cover the  whole  freight.     The  defendants  paid  into  court  as 
much  as  would  cover  the  plaintiff's  demand  for  freight  on  all 
the  tar  comprised  in  one  of  the  bills  of  lading;  which  bills  of     [  404  J 
lading  were  in  the  same  form  as  the  present.     And  the  plain- 
tiffunderLiordKenyon's  direction  recovered  theentire amount 
of  the  freight;  his  Lordship  considering  that  the  contract 
for  the  freight  was  entire;   the  goods  belonging  to  the  same 
person  and  under  one  consignment;  and  that  he  had  a  lien 
for  the  whole  freight  on  the  residue  of  the  barrels  which  re- 
mained  on  board.    There  it  appears  that  the  purchasers  made 
themselves  liable  by  the  taking  of  the  residue  of  the  cargo,  not 
only  for  the  freight  due  on  «uch  residue,  but  for  the  freight 

due 
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due  on  the  part  which  had  been  before  delivered,  and  which 
they  had  refused  to  pay.  Here  then  I  think  that  the  purcha- 
ser's taking  the  cargo  from  the  master,  who  had  a  lien  on  it, 
was  evidence  of  their  agreement  upon  the  master's  delivering 
up  the  goods  without  receiving  the  freight,  to  pay  the  freight 
which  should  be  due,  and  without  which  they  had  no  right  to 
take  the  goods. 

Lord  Ellen  borough,  C.  J.  then  observed,  that  the  prin- 
ciple on  which  this  case  proceeded  was  distinguishable  from 
that  of  Coofcv.  Jennings  (a) ;  and  in  that  case  Mr.  JusticeZ/tfo;- 
rence  considered  that  the  subsequent  receipt  of  the  goods  by 
the  owner  at  the  place  where  the  ship  was  wrecked,  though 
it  would  not  enable  the  ship-owner  to  recover  freight  upon 
the  original  contract  in  the  charter-party  pro  rata  itineris, 
might  be  evidence  of  a  new  contract  between  the  parties. 


Rule  refused. 


(a)  1  Term  Rep.  381,  5. 


[  405  ] 

Thursdiy, 
May  2d. 

A  notice  to 
quit  at  Mi- 
chaelmas ser- 
ved personal- 
ly on  the  te- 
nant, who 
made  no  ob- 
jection at  the 
time,  is  prima 
facie  evidence 
from  whence 
the  j  ury  may 
find  that  the 
tenancy  com- 
menced at 
that  period. 


Doe,  Lessee  of  Clarges,  Bart,  against  Forster. 

THIS  was  an  ejectment  against  a  tenant,  to  recover  pos- 
session of  lands  which  he  held  under  the  lessor  of  the 
plaintiff;  who  proved  his  case  at  the  trial  before  Le  Blanc,  J. 
at  York,  by  shewing  receipts  for  half  a  year's  rent  up  to  Lady- 
day  and  Michaelmas  O.  S.  respectively,  and  a  notice  to  quit 
at  Michaelmas,  which  was  served  on  the  6th  of  April  pre- 
ceding by  the  steward  on  the  defendant  personally,  who  then 
made  no  objection  to  the  time  of  quitting  mentioned  in  the 
notice.  The  defendant's  council  objected,  that  the  time  of 
entering  being  equivocal  upon  the  receipts  for  rent,  the  mere 
circumstance  of  the  landlord's  giving  notice  to  quit  at  Mi' 
chaelmas  was  no  evidence  that  the  tenancy  commenced  at  that 
time.  But  the  learned  J  udge  having  held  the  evidence  given 
to  be  prima  facie  sufficient  to  be  left  to  the  jury  of  a  hold- 
ing from  Michaelmas,  the  jury  found  a  verdict  for  the 
plaintiff. 

Richardson  now  renewed  the  objection,  upon  a  motion  for  a 

new 


in  the  Fifty-first  Ykar  of  GEORGE  III.  403 

new  trial ;  and  said,  that  though  the  proof  of  a  notice  to  quit        181 1. 

at  a  particular  time  had  been  once  held  sufficient  to  throw  upon         

the  tenant  the  proof  that  his  tenancy  commenced  at  a  different      hSmm& 
time,  by  Eyre,  B.  in  the  case  of  Doe  d.  Puddecombe  v.  Har-      Clargki, 
ra  (a)  ;  yet  recently,  in  the  case  of  Doe  v.  Calvert  (b),  Lord      vaJatnst 
Ellenborough  denied  that  doctrine,  and  nonsuited  the  plaintiff 
upon  similar  proof;  saying  that  all  the  Judges,  he  believed,       [  406  J 
were  now  of  a  contrary  opinion.     He  admitted  that  the  no- 
tice to  quit  in  that  case  was  not  proved  to  have  been  served 
personally  on  the  tenant ;  but  contended  that  that  made  no 
essential  difference,  unless  it  had  been  shewn  that  the  atten- 
tion of  the  tenant  had  been  called  particularly  to  the  time  of 
quitting  mentioned  :  but  here  it  did  not  even  appear  that  the 
tenant  had  read  the  notice  served  on  him  in  the  presence  of 
the  witness  who  served  it. 

Le  Blanc,  J.  No  question  was  asked  of  the  witness  whe- 
ther the  defendant  read  the  notice  or  not  at  the  time :  but 
the  objection  was  afterwards  taken  that  this  was  not  evidence 
to  go  to  the  jury  of  a  tenancy  from  Michaelmas.  I  thought 
that  as  the  notice  to  quit  at  that  time  was  served  personally 
on  the  tenant,  and  he  then  made  no  objection  to  the  time,  it 
was  prima  facie  evidence  to  go  to  the  jury  of  a  Michaelmas 
holding  ;  and  I  was  not  aware  that  the  case  decided  by  Mr, 
Baron  Eyre  had  ever  been  overruled  where  there  had  been 
a  personal  service  of  the  notice  to  quit  on  the  tenant,  who 
then  made  no  objection  to  it ;  but  only  where  the  proof  of 
the  time  of  holding  rested  merely  upon  the  service  of  a  no- 
tice to  quit  left  at  the  house  of  the  tenant,  which  gave  him  no 
opportunity  of  objecting  at  the  time. 

Lord  Ellenborough,  C.  J.  I  believe  it  is  now  consi- 
dered by  all  the  Judges  that  the  mere  notice  to  quit  at  a  cer- 
tain time  given  by  the  landlord  is  not  in  itself  sufficient  evi- 
dence of  a  holding  from  that  time  :  but  here  there  was  some- 
thing more,  namely,  the  personal  demeanour  of  the  tenant  at 
the  time  he  received  it ;  he  making  no  objection  to  the  time 
stated.  The  defendant  did  not  go  to  the  jury  on  the  fact,  as 
he  might  have  done,  when  the  jury  would  have  had  to  consi-  I  407  ] 
der  whether  he  saw  or  knew  the  contents  of  the  notice  served, 

(«)  At  Dorchester  Summer  Assizes  1784,  cllcd  in  I  Term  Rep,  161. 
(*)  2  Camp.  N.  P.  Cas.  358. 
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and  whether  or  not  he  acquiesced  in  the  statement  of  the 
time  at  which  he  was  to  quit.  If  indeed  the  witness  had  been 
questioned  as  to  the  fact,  and  had  made  answer  that  the  de- 
fendant did  not  look  at  the  paper  at  the  time  so  as  to  know 
its  contents,  that  would  hare  rebutted  the  idea  of  his  acqui- 
escence as  to  the  time  stated  for  his  quitting.  But  as  it  is,  I 
cannot  say  that  this  was  not  prima  facie  evidence,  from  the 
demeanour  of  the  defendant  at  the  time  of  receiving  the  no- 
tice, for  the  consideration  of  the  jury. 

The  Court  {Grose,  J. absent)  thereupon  refused  the  rule. 

On  the  same  day  a  motion  was  made  by  W.  E.  Taunton  to 
set  aside  a  verdict  obtained  by  the  lessor  of  the  plaintiff*  in 
another  case,  before  Lawrence,  J.  at  Hereford;  but  as  he 
could  not  state  (in  answer  to  a  question  from  Lord  Ellenbo- 
rough,  C.  J.)  whether  the  notice  to  quit  at  the  particular 
time,  (which  was  the  evidence  relied  on  to  shew  the  com- 
mencement of  the  tenancy,)  had  been  personally  served  on 
the  tenant,  the  Court  refused  the  rule. 


Thursday, 

May  2d. 

The  defects 
of  a  declara- 
tion in  an  ac- 
tion for 
mesne  pro- 

[  408  ] 
fits  in  not 

ti'010  when  the  cupation  thereof,  and  kept  and  continued  him  so  ejected^br 
defendant 
broke  and 
entered  the 
messuage, 
&c.  andeject- 
cd  the  plain- 
tiff from  the 
occupation 
of  it;  and  in 
stating  only 
that  the  de- 
fendant kept 
and  con- 
tinued the  plaintiff  so  ejected  for  a  long  apace  of  lime,  without  stating  how  long  ;  are 
cured  by  the  operation  of  the  stat.  4  Ann.*.  16.  after  judgment  by  default  ami  a  writ  of 
inquiry  of  damages  executed  ;  bo  thai  no  objection,  can  be  taken  in  arrest  of  final  judg- 
ment for  such  delect  in  form. 

deprived 


Higgixs  against  Highfield  and  Another. 

THIS  was  an  action  brought  for  mesne  profits,  in  which 
the  declaration,  entitled  of  Michaelmas  Term  51  Geo. 
3.  stated  that  the  defendants  broke  and  entered  one  mes- 
suage, &c.  situate  at  the  parish  of  Standon  in  the  county  of 
Stafford,  and  ejected  the  plaintiff  from  the  possession  and  oc- 


a  long  space  of  lime,  and  during  all  that  time  took  and  re- 
ceived to  the  use  of  them,  the  defendants,  all  the  issues  and 
profits  of  the  said  premises,  being  of  a  large  yearly  value, 
and  cut  down  and  destroyed  divers  large  quantities  of  grass, 
corn,  and  hay,  &c.  by  reason  of  all  which  said  several  pre- 
mises, the  said  farms,  lands,  and  premises  were  much  in- 
jured, &c.  and  the  plaintiff  during  all  the  time  aforesaid 
not  only  lost  the  rents,  'issues,  and  profits,  &c.  but  was 
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deprived  of  the  means  of  cultivating  the  same,  and  was        181 1. 

obliged  to  expend  and  did  expend  divers  large  sums  of  mo-         

ney  in  recovering  the  possession,  &c.     After  judgment  by        J^m 
default,  and  a  writ  of  inquiry  executed  at  the  last  assizes  at     IIuuheld. 
Stafford,  and  460/.  damages  awarded  thereon  ; 

Pcake  moved  in  arrest  of  judgment,  because  no  time  was 
charged  in  the  declaration  when  the  acts  complained  of  were 
committed;    nor  is  it  stated  for  what  space  of  time  the  de- 
fendants wrongfully  dispossessed  the  plaintiff  and  held  the 
premises.     And  though  the  plaintiff  would  not  have  been 
tied  down  to  strict  proof  of  the  time  if  it  had  been  stated,  yet 
still  there  ought  to  be  some  certain  time  stated  on  the  record, 
in  conformity  with  all  the  precedents  of  pleading.     And  he 
referred  to  Rlackall  v.  Heal,  Com.  Rep.  12.  and  to  a  case  of 
Wall  v.  Duke  there  cited;    in  which  latter  the  plaintiff  de- 
clared upon  a  trespass  committed  diversis  diebus  et  vicibus, 
without  alleging  any  day  ;    which  was  held  to  be  aided  only 
after  verdict.    And  so  in  the  principal  case,  where  a  day  wa* 
laid  for  the  trespass,  which  was  not  then  come,  which  was  the 
same  as  if  no  day  at  all  had  been  laid,  it  was  said  to  be  im-       [  409  J 
possible  for  the  jury  to  have  given  damages  for  a  trespass 
committed  on  a  day  that  never  was ;    and  therefore  of  ne- 
cessity the  plaintiff  must  have  proved  in  evidence  a  trespass 
committed  before  the  action  brought,  otherwise  he  could  not 
have  had  a  verdict  for  him;    and  so  the  verdict  aided  the 
mistake  of  the  day.     But  that  reason  does  not  apply  to  the 
case  of  a  judgment  by  default;    for  whether  the  plaintiff 
proved  any  day  or  not,  before  or  alter  the  action  brought, 
the  verdict  must  still  have  been  for  him.    [Bayley,  J.  That . 
case  was  before  the  statute  4  Ann.  c.  16.]     Neither  the  sta- 
tute of  Anne  nor  that  of  James  apply,  because  they  only  help 
pleadings  in  which  a  day  has  been  once  properly  laid. 

Lord  Ellen  borough,  C.  J.  No  doubt  this  declaration 
would  be  holden  bad  on  special  demurrer ;  but  we  must  re- 
collect the  healing  quality  of  the  statute  of  Anne  ;  which, 
after  directing  that,  upon  any  demurrer  joined,  judgment 
shall  be  given  "according  to  the  very  right  of  the  cause  and 
"  matter  in  law,  without  regarding  any  imperfection, 
"  omission,  or  defect  in  any  declaration,  &c.  whatsoever," 
extends  the  statutes  of  Jeofails  to  judgments  by  default,  and 
directs  that  no  such  judgment,  nor  any  judgment  on  any 

writ 
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writ  of  inquiry  of  damages  executed  thereon,  shall  be  re* 
versed  for  any  imperfection,  omission,  defect,  matter  or 
thing,  which  would  have  been  aided  by  any  of  the  statutes 
of  jeofails  after  verdict.  The  question  therefore  is,  whether 
there  be  any  substantial  defect  in  this  declaration  ?  There 
is  a  defect  in  the  want  of  alleging  a  certain  date  ;  for  it  only 
states  that  the  defendant  ejected  the  plaintiff  from  the  pos- 
session and  occupation  of  the  premises,  &c.  and  kept  him  out 
for  a  long  space  of  time  ;  but  there  is  no  defect  in  the  allega- 
tion of  the  plaintiff's  title  to  recover  for  the  wrongful  ex- 
pulsion. It  must  have  been  for  some  time  before  the  action 
brought ;  and  it  appears  on  the  record  when  the  action 
was  brought.  The  not  specifying  the  particular  time  there- 
fore is  not  matter  of  substance,  but  only  of  form  ;  which  is 
helped  by  the  statute,  unless  shewn  for  special  cause  of 
demurrer. 

L.E  Blanc  (a)  and  Bayley,  Justices,  agreed  ;  and  the 
latter  observed,  that  the  want  of  alleging  a  certain  time 
could  only  be  matter  of  form,  for  the  plaintiff  would  not 
have  been  tied  down  to  proof  of  the  particular  day  if  he  had 
stated  it. 

Rule  refused  (b). 

(a)  Grose,  J.  was  indisposed  and  absent. 

(b)  Vide  Bowdell  v.  Parsons,  10  East,  35,9. 


Friday, 
May  3d. 


Gladstone  against  Neale. 


TN  an  action  on  the  case  for  the  non-performance  of  a  con- 


A  contract 

chase  of  a'*     -^~  tract>  whereby  the  defendant  agreed  to  purchase  certain 

certain  parcel  hemp  of  the  plaintiff  at  76/.  per  ton,  the  contract  proved  was 

exactamount  *"  the  termS  °f  lt  for  "  aI)0Ut  *&**  tOI1S  >"  the  eXaCt  amount  of 
of  which,  not  it  not  being  known  at  the  time  when  the  contract  was  entered 

being  known   j  t      ^ut  Defore  the  action  brought  the  exact  amount  of  it  wa9 

at  the  tune,  .  °        . 

was  describ-     ascertained,  and  it  was  laid,  under  a  videlicet  in  the  declaration, 

ed  in  the  con-  as  a  contract  for  the  certain  quantity  of  eight  tons,  which  it 
proved  to  be.  Whereupon  Park,  at  the  trial  before  Ld.  Ellen- 
borough,  C.  J.  at  Guildhall,  objected  to  the  variance  between 
the  contract  as  laid  and  that  proved  :  and  the  objection  being 
overruled,   and  a  verdict  taken  for  the  plaintiff,  he  now 


8  tons,  may 
be  declared 
on  as  a  con- 
tract for 
eight  tons, 
the  certain 
quantity 
vtbich  it  was  afterwards  proved  to  be,  which  quantity  was  laid  under  a  videlicet 


moved 
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moved  to  set  aside  the  verdict,  and  enter  a  nonsuit,  upon        1811. 
the  variance.    But  „.. ;__'_ 

....        m  ...  1x.il  liLAUSTO.IH 

*The  Court  (a)  all  agreed  with  his  Lordship  that  there       agaitut 
was  no  material  variance.     The  contract  was  for  a  particu-       Nealk. 
lar  quantity  in  the  contemplation  of  the  parties  at  the  time,     *f  411  ] 
thouirh  the  exact  amount  of  it  was  not  then  knowc  to  them, 
and  therefore  they  called  it  about  8  tons :   but  when   the 
parcel  of  hemp  contracted  for  had  been  weighed,  and  its 
precise   amount   ascertained,    it    was   in   effect  a  contract 
for  that  precise  quantity,  as  it  was  laid  in  the  declaration. 

Le  Blanc,  J.  added,  that  perhaps  it  might  have  been 
most  accurately  alleged  in  the  declaration,  that  the  parties 
contracted  for  a  certain  quantity  of  hemp,  the  amount  of 
which  was  not  exactly  known  to  them  at  (he  time,  but 
which  was  then  supposed  and  described  to  be  about  eight 
tons  ;  but  which  afterwards  turned  out  to  be  eight  tons,  &c. 

Rule  refused. 

(a)  Grose,  J.  was  indisposed  and  absent. 


The  King  against  The  Inhabitants  of  the  County  of 

Oxford.  Sa  turday, 

May  4th. 

THIS  indictment  for  the  non-repair  of  a  public  bridge  over  The  Court 
the  river  Cherwell,  called  Endow  Bridge,  within  the  refused  a  cer- 
county  of  Oxford,  was  preferred  at  the  assizes  for  the  county  rnove  au  m_ 
of  Oxford,  and  was  tried  before  Lawrence,  J.  at  the  last  as-  dictment  for 
sizes  at  Oxford,  when  the  defendants  were  found  guilty  ;  the  ormand  pro*1*" 
question  made  at  the  trial  being  whether  certain  persons  ceedings 

were  bound  to  the  repair  ratione  tenura*.     And  now  thereon  at 

r  the  assizes, 

Jervis  on  behalf  of  the  defendants,  prayed  the  Court  for  a      |~  412  1 

certiorari  to  remove  the  indictment  and  proceedings  into  this  after  convio 

court,  for  the  purpose,  as  he  stated,  of  moving  for  a  new  trial :  for"  Hide- L" 

the  verdict  beingagainst  the  evidence  and  the  direction  of  the  ment,  which 

learned  Judge  who  presided  at  the  trial.    He  admitted  that  in  ^  jj™y„„r- 

pose  of  ap- 
plying for  a  new  trial,  on  the  Judge's  report  of  the  evidence,  upon   the  ground  of  the 
verdict  being  against  evidence  and  the  Judge'.?  direction. 

the 
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181 1.        (he  case  of  The  King  v.  Elizabeth  Nicoll  (a).wheretheproceeit- 

T|    IT         ingsonan  indictment  at  Niels's  Hall  for  a  conspiracy  were  re- 

against       moved  by  certiorari  between  Verdict  and  judgment ;  this  Court, 

The  Inhabit-  referring 

anls  i)t  -  ° 

the  County  of  (a)  This^  case  is  very  imperfectly  reported,  upon  all  the  points,  in  2 
Slra,  1227,  which  was  the  report  now  referred  to.  The  following  note  of 
the  same  case  is  taken  from  Mr.  Ford's  MS. 

Where  two  The  King  against  Nicols,  M.  17  Geo.  2.  1742. — The  defendant  was  in- 

comptre  and  dieted  for  a  conspiracy  at  Hicks's  Ball.  The  jury  found  him  guilty 
one  dies,  the         e  .  ...  D  _,        ..,       .        „        ,   ..    ?    „ 

other  mav  still  conspiracy   with   one  Bygrave.      They  likewise   found  that  By- 

be  indicted/or  grove  died  before  this  indictment  was  found;  and  therefore  pray  the 
the  conspira-  advice  of  the  Court  whether  the  defendant  were  guilty,  as  laid  in  the 
CV>  indictment.     This  special  verdict  (1)  was  removed  here  by  certiorari : 

and  now 

Serj.  Vrlen,  insisted  that  this  defendant  was  indictable  for  the  conspi- 
racy, notwithstanding  one  of  the  conspirators  was  dead  before  the  in- 
dictment was  found.  Rex\.  Kinnersley,  Trin.  5  Geo.  1.  (1  Stra.  193.) 
Two  were  indicted  for  a  conspiracy  ;  one  pleaded  and  was  convicted  ; 
and  it  was  held  that  his  trial  and  conviction  were  good,  although  the 
other  conspirator  did  not  come  in'and  plead.  And  so,  he  said,  was  the 
opinion  of  my  Lord  Hale;  viz.  that  if  one  be  found  guilty,  and  the 
other  do  not  come  in  upon  process,  or  die  pending  the  suit,  yet  judg- 
ment shall  be  had  against  the  person  convict.  He  likewise  said  that  the 
defendant  could  not  take  advantage  of  this  after  trial,  supposing  he 
could  have  done  so  before  :  and  compared  it  to  the  case  of  principal 
and  accessary,  if  the  principal  do  not  appear,  the  accessary  shall  be  put 
to  answer  ;  but  he  shall  not  he  tried  till  the  principal  be  attaint,  or  ap- 
pear, unless  he  will;  for  he  may  wave  the  benefit  of  the  law,  2  Hale's 
P.  C.  224. 

Serj.  Hayward,  &  contra,  insisted  that  one  person  only  could  not  be 
guilty  of  a  conspiracy ;  and  therefore  if  all  the  defendants  but  one 
who  are  prosecuted  for  a  conspiracy  he  acquitted,  the  acquittal  of 
the  rest  is  the  acquittal  of  that  one  also.  Upon  the  same  ground  it 
hasbceu  held  that  no  such  prosecution  is  maintainable  against  a  husband 
[413]  and  wife  only,  because  they  are  esteemed  but  as  one  person  in  law. 
This  case  stands  upon  the  same  principle;  for  Bygrave  being  dead,  no 
indictment  can  he  found  nor  evidence  received  against  him.  But  sup- 
pose Bygrave  had  been  indicted,  and  died  pending  the  suit,  the  de- 
fendant must  have  been  acquitted,  because  the  conspiracy  must  be 
proved  between  two  at  least;  and  Bygrave    being  dead,  no  proof 


(1)  This  was  not  a  special  verdict  properly  so  called,  but  rather  a 
special  finding  of  a  particular  fact,  as  a  guide  to  the  judgment  of  the 
Court,  whether,  taking  the  particular  fact  to  be  as  stated  by  the  Jury, 
they  were  warranted  by  the  evidence  in  finding  a  general  verdict  of 

guilty-  .. 

could 
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rould  be  given  against  him.     If  two  executors  be  sued  in  assumpsit,  181 1. 

and  one   die,   the  writ  shall  Jihate.     I  Leo.    165.     Ward   and  Blend,  

Plow.  18§.     Beftm  the  slat.  17  Car. 2.  c.  8.  if  cither  parly  had  died  be-      The  King 
twixt  the  verdict  and  judgment,  no  judgment  could  he  entered  up  after-         '^    "'. 
wards:  and  if  it  were,  the  death  of  the  party  was  assignable  for  error.         an(s  Qf 
The  King  against  Drinkwalen  indictment  for  taking    money  of  the   (he  County  of 
owner  for  helping  him  to  a  gold  watch  that  had  been  stolen:  but  the       Oxford. 
person  who  stole  the  watch  being  dead,  Mr.  Justice  Denton,  who  tried 
the  cause  at  the  Old  Bailey,  held  that  the  indictment  could  not  lie  on  the 
statute. 

Lee,  C.  J.  said,  he  did  not  know  any  case  or  instance  of  a  special  vcr- 
dicl  found  at  Hiekss  Hall  removed  into  this  Court;  and  it  has  been  held 
that  if  a  conviction  be  removed  here  by  certiorari,  this  Court  will  not 
give  judgment  upon  it.  Carth.  6.  Rex  \.  Baker.  It  is  certain  that  in 
all  conspiracies  there  must  be  two  at  leagt,  or  no  indictment  will  He; 
and  therefore  if  one  be  acquitted,  the  other  cannot  be  guilty.  But  that 
case  differs ;  because  one  being  acquitted  on  record,  the  conviction  of 
his  companion  on  the  same  record  must  be  directly  repugnant  and  con- 
tradictory to  the  other.  But  there  cau  be  no  such  contradiction  in  the 
present  case,  any  more  than  where  one  of  the  conspirators  refuses  to 
come  in  ;  yet  judgment  may  be  given  against  the  other.  Staunf.  P.  C. 
173.  b.  174.  If,  in  an  action  of  conspiracy  against  two,  the  one  be  at- 
taint and  found  guilty,  and  the  other  bar  the  plaintiff  by  demurrer  in 
law ;  yet  that  shall  not  discharge  the  other  who  is  attaint,  if  the  cause 
of  the  demurrer  do  not  go  to  the  gist  of  the  conspiracy.  The  same  law 
holds,  if  in  conspiracy  against  two,  the  one  come  in  and  plead,  and  his 
plea  be  found  against  him,  judgment  shall  be  given  against  him,  al- 
though the  other  be  not  attaint. 

Sed  adjomatur,  to  be  argued  again ;  and  afterwards,  as  I  have  heard, 
judgment  was  given  for  the  king. 

This  case  was  now  moved  again  ;  and  Sir  John  Strange  cited  several  MichASG.2. 
cases  to  shew  that  although  Bygrave  was  dead  before  this  indictment 
was  found,  yet  judgment  might  he  given  against  the  defendant.  Trin> 
5  Ct.  1 .  Rex  v.  Kinnersley.  The  defendant  was  indicted  for  a  conspi- 
racy, for  that  he  and  one  Moor  conspired  to  charge  a  noble  Lord  with 
sodomitical  practices  :  Kinnersley  only  appeared,  and  was  found  guilty. 
It  was  ohjected  that  two  being  necessary  to  constitute  a  conspiracy, 
the  Court  could  not  give  judgment  till  Moor  was  brought  in  and  tried. 
But  the  Court  held  clearly  that  as  the  indictment  was  found  against 
Kinnersley  and  another,  and  Kinnersley  was  found  guilty,  they  might 
givejudgmcut  against  him.  And  Pratt,  C.  J.  put  this  case;  suppose 
Moor  should  die,  that  surely  could  not  excuse  Kinnersley ;  and  yet 
if  this  ohjeclion  should  hold,  Kinnersley,  in  that  case,  could  never  be 
tried.  Pasch.  7  Ann.  Queen  v.  Home  ;  indictment  for  a  conspiracy  that 
the  defendant,  cum  A.  ct  mullis  aliis,  did  conspire :  A.  was  acquitted 
and  Home  found  guilty.  The  same  objection  was  then  taken :  but  the 
Court  held  clearly,  that  it  hcing  laid  in  the  indictment,  that  the  defend- 
ant cum  raultis  aliis,  &c.  ;  that  was  sufficient  to  warrant  the  Court  to 
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1811.        referring  to  The  King  v.  Baker  (a)  said  that  they  could  not 
_     ~"        give  judgment,  not  being  apprised  of  the  circumstance  of  the 

The  King  °  3     Ir 

against  onence. 

The  Inhabit- 
ants of  (a)  Carth.  6.  The  course  adopted  in  that  case,  which  was  in  Trin. 
the  County  of  3Jac.2.  was  singular.  The  defendant  having  been  indicted  and  con- 
xk)rd.  victed  at  Kingston-upon-Hull,  (whether  at  the.  quarter-sessions  or  as- 
sizes docs  not  appear)  the  proceedings  were  removed  into  this  Court  by 
certiorari,  and  the  Court  was  moved  to  give  judgment  upon  the  con- 
viction. But  (the  report  states)  this  motion  was  opposed  as  irregular, 
because  B.  R.  never  gives  judgment  upon  a  conviction  in  another  Court 
(.1);  "but  the  practice  is  if  after  issue  joined  in  another  Court,  the 
indictment  is  removed,  the  party  is  always  admitted  to  wave  the  issue 
below,  and  to  plead  de  novo,  and  to  go  to  a  trial  upon  an  issue  joined  in 
this  Court."  The  Court,  however,  upon  that  occasion  carried  their 
practice  beyond  that  which  was  stated,  of  admitting  the  defendant  to 
wave  the  issue  joined  below ;  for,  according  to  the  report,  he  was  per- 
mitted to  wave  a  verdict  of  guilty;  inasmuch  as  they  directed  a  new 
trial,  without,  as  far  as  it  appears,  any  consideration  of  the  evidence  on 
which  the  conviction  was  founded ;  a  practice  whiclf  certainly  docs  not 
exist  at  this  day, 

(1)  Bntsce  Dal.  25.  pi.  7, 


A  cerliornri 
will  not  lie  to 
the  Sessions 
to  remove  a 
convictionfor 
a  misdemea- 
nor before 
judgment  ; 
for  the  fine 
being  uncer- 
tain,  the  Court 
cannot  tell 
how  to  assess 
it.    Otherwise 
where  the  pu- 
nishment in 
perfain. 


give  judgment.  24  E.  4.  34  b,  Bro.  Conspiracy,  21.  in  point.  24  Ed.  3. 
73.  a.  S.  P.  This  case  is  much  stronger  than  Kinnersley\  because 
Moor  was  living,  and  might  possibly  be  brought  in  afterwards  and  ac- 
quitted; but  the  presumption  was  so  strong  to  the  contrary,  that  the 
Court  held  themselves  sufficiently  authorized  to  proceed  to  judgment.  In 
the  present  case  Bygrave  is  dead,  and  there  can  never  be  an  acquittal, 
and  consequently  no  contradictory  judgment,  as  there  might  be  in  other 
eases. 

The  next  question  was,  Whether  this  Court  can  give  judgment  in  the 
present  case, because  this.being  a  conviction  for  a  conspiracy,  and  the  fine 
discretionary  in  the  Court,  according  to  the  circumstances  of  the  case, 
as  it  appeared  upon  evidence  at  the  trial;  the  justices  who  tried  the 
merits  arc  the  only  proper  judges  to  assess  the  fine.  And  in  Carth.  G. 
Ilex  v.  Baker,  it  is  said  that  the  Court  of  King's  Bench  never  gives  judg- 
ment upon  a  conviction  in  another  court.    But 

Sir  John  Strange  said  it  was  expressly  determined  otherwise  in  the 
case  of  The  King  v.  Alhoe,  Trin.  9  G.  1.  The  defendants  were  in- 
dicted and  tried  in  the  county  of  Heref(rrd  for  a  murder  in  Wales ;  that 
being  the  next  English  county  ;  aud  both  found  guilty  of  murder  «  but 
because  their  counsel  insisted  that  this  was  a  mis-trial,  aud  the  judges 
who  tried  the  defendants  could  not  give  sentence  to  execute  them,  tljc 
record  was  afterwards  removed  hereby  certiorari,  and  the  defendants 

bro  ugh  |t 
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offence.  But  that  difficulty  will  notarise  in  this  case,  where  the        1811. 

~~  TheKi*c 

brought  up  by  habeas  corpus  to  receive  sentence.    And  the  Court  held        againut 
that  this  trial  in  the  next  English  county  was  good.     It  was  then  moved       ie,   "  a  . 
in  arrest  of  judgment,  that  this  Court  could  not  proceed  to  give  sen-  the  County  of 
tence,  because  by  the  statute  that  power  is  given  to  the  judge  of  assize       Oxford. 
who  tried  the  cause  :  but  it  was  over-ruled,  because  this  Court  may  pass 
sentence  on  a  criminal  convicted  in  any  English  county ;   and  sentence 
was  given  accordingly.     The  only  difference  between  the  cases  is,  that 
there   the  judgment  was  certain,  and  no  discretionary  power  in  the 
Court:    here  the  judgment  is  uncertain,  and  the  fine  to  be  assessed 
according  to  the  circumstances. 

Lee,  C.  J.  If  the  circumstances  of  this  case  had  been  known  at  the 
time  of  moving  for  a  certiorari,  this  Court  would  not  have  removed 
the  indictment.  This  is  called  a  special  verdict,  but  I  do  not  find  any 
thing  stated  to  bring  it  within  that  description.  The  indictment  is  that 
the  defendant  conspired  with  one  Bygrave ;  and  the  jury  find  that 
Bygrave  was  dead  at  the  time  of  the  indictment.  As  to  the  point  of  law, 
it  is  clear  from  the  cases  that  have  been  cited,  that  the  Court  will  be 
well  warranted  in  giving  judgment  against  the  defendant.  So  was  the 
case  of  Kinnersley  :  indictment  that  he  and  another,  one  Moor,  did 
conspire ;  and  Kinnersley  only  appeared  and  was  found  guilty  :  and  yet 
the  Court  held  clearly  that  he  was  guilty  of  the  conspiracy  charged  in 
the  indictment,  although  Moor  was  not  brought  in  and  tried.  Triti. 
11  W.  3.  Rex  v.  Sudbury,  cited  by  Eyre,  J.  in  Kinnersley'^  case: 
indictment  for  that  A.  and  B.  and  six  other  persons,  cum  raultis 
aliis,  illicitd,  riotosc,  et  routosc  assemblaverunt,  &c  A.  and  B.  were 
found  guilty,  and  the  other  six  acquitted;  and  yet  the  Court  was 
of  opinion  that  A.  and  B.  were  guilty  of  the  riot  charged  in  the  indict- 
ment, and  gave  judgment  accordingly  ;  for  although  three  are  ne- 
cessary to  constitute  a  riot;  yet  two  only  may  be  indicted  for  a  riot  cum 
multis  aliis.  It  is  clear  therefore  in  the  present  case,  that  the  defendant 
is  well  convicted;  but  the  question  is,  whether  we  can  give  judgment ; 
because  this  being  a  misdemeanor,  and  fincable  only,  the  fine  must  be 
apportioned  according  to  the  nature  and  circumstances  of  the  case,  as 
they  appeared  upon  evidence ;  and  being  tried  at  the  Sessions,  we  can 
have  no  information  of  the  merits.  If  this  trial  had  been  before  a  judge 
of  this  Court,  we  might  have  had  his  report.  There  arc  cases  wbcre  a 
procedendo  hath  been  granted  in  case  of  removals ;  but  I  think  the 
proper  way  here  will  be  to  quash  the  certiorari,  quia  erronice  cmanavit. 
1  Salk.  150.  The  Queen  v.  Dixon,  6  Mod.  61.  it  is  held  that  a  certiorari 
after  conviction  ought  to  remove  the  indictment  and  conviction,  and  if  it 
make  mention  of  the  indictment  only  and  not  of  the  conviction,  it  may 
be  quashed.  But  let  this  case  stand  over,  and  we  will  consider  whether 
we  can  quash  this  certiorari,  quiaerronicccmanavit. — Mr.  Justice  Denison. 
The  certiorari  mentioned  the  indictment  ouly,  and  took  no  notice  of  the 
conviction. 

Z  2  object 
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1811.  object  is  to  bring  the  whole  evidence  in  review  before  the' 

Court  upon  the  learned  Judge's  report.     It  is  of  great  con- 

aaimt0  sequence  to  those  concerned  that  a  verdict*  given  against 

The  Inhabit-  evidence  and  the  direction  of  the  Judge  should  in  some 

ants  of       mode  or  other  be  corrected, 
the  County  oi         -  *-*■**•-, 

Oxford.  Lord  Ellenborough,  C  J.     It  is  also  ol  great  con- 

*[  416  ]J  sequence  that  we  should  not,  without  precedent,  and  against 
authority,  intrude  upon  all  the  inferior  jurisdictions  in  the 
kingdom,  (for  if  we  do  it  in  one  case,  there  is  no  reason  why 
we  should  not  be  called  upon  to  do  it  in  all,)  by  removing 
hither  their  proceedings  after  verdict  and  belbre  judgment 
for  the  purpose  of  examining  the  evidence  on  which  the  ver- 
dicts have  been  obtained.  There  would  be  no  end  of  such 
investigations.  But  I  would  not  have  the  notion  for  a 
moment  entertained,  that  we  have  the  power  of  entering 
into  the  merits  of  verdicts,  and  granting  new  trials  in  pro- 
ceedings before  inferior  jurisdictions. 

Baylev,  J.  (a)  assenting,  the  certiorari  was  denied  (b). 

(a)  Grose  and  Le  Blanc,  Justices,  were  indisposed  and  absent. 

(ft)  In  capital  cases  at  the  assizes,  if  a  conviction  take  place  upon 
Insufficient  evidence,  the  common  course  is  to  apply  to  the  Crown  for 
a  pardon;  upon  a  full  report  of  the  evidence  sent  in  by  the  learned 
Judge  to  the  Secretary  of  State  for  the  home  department :  but  I  am  not 
aware  of  any  instance  of  a  new  trial  granted  in  a  capital  case :  and  upon 
the  debate  of  all  the  Judges,  in  Margaret  Tinkler's  case,  in  1781,  it 
seemed  to  be  considered  that  it  could  not  be.  The  authorities  arc 
numerous  that  an  inferior  jurisdiction  canuot  grant  a  new  trial  upon 
the  merits;  but  only  for  an  irregularity.  Sec  Hall  v.  Hill  and  Others, 
7  Mod.  84;  Holt's  Rep.  184.  Salk.  650.  Brooke  v.  Ewers,  1  Slrit. 
113.  Bayly  v.  Boorne,  ib.  392.  Jewell  v.  Hill,  ib.  499.  St reete  case, 
7  Vin.  Abr.  24,  5.  Rex  v.  Urling,  Fort.  198.  Rex  v.  Day,  Sayer  202. 
Blacquiere  v.  Hawkins,  Dougl.  380.  And  in  Trevor  v.  Wall,  1  Tctm 
Rep.  153.  The  Court  said  there  was  no  instance  of  a  Court  of  Error 
granting  a  venire  de  novo  where  the  proceedings  originated  in  an  inferior 
tourt; 


i'otTEtt 


jn  the  Fifty-first  Year  of  GEORGE  III.  417 

1811. 
Potter  against  Ray  worth.  Saturday, 

May  Jlh. 

THE  plaintiff  declared  on  a  promissory  note  made  by  J '.  The  indorsee 
ElkingUm.  on  the  21st  of  November  WW,  whereby  he  ol  "  i,r'"ni^ 
o       j  7 J  gory  note 

promised  to  pay  at  Esdaite  and  Co.  bankers  in  London,  to  the  may  recover 

order    of  the  defendant  15/.  8s.  Sd.  value  received  ;   which   "P0"  'l  »- 

"fim  t  tile 
note  was  stated  to  have  been   indorsed  and  delivered  by  the  pnyoe  and  in- 

jdefendant   to  J.  Fulford,   who  indorsed  and  delivered  the  J2P?f»  °"p" 

same  to  the  plaintiff;  and  that  when  the  note  became  payable   promise  to 

on  the  24th  of  December  1810,  it  was  presented  for  payment  p*y  it,  made, 

;it  Esdaile  and  Co. ;  but  that  neither  Esdaile  and  Co.  nor  El-  ter'thc'dT-flio-" 

hinglon  would  pay  the  same;  of  all  which  the  defendant  had  nour  of  the 

notice,  and  by  means  thereof  became  liable  to  pay  the  amount  "°  e'   J    ™ 

to  the  plaintiff,  &c.     It  appeared  in  evidence  that  the  note  quentindor- 

was  negotiated  in  the  country,  and  was  indorsed  and  deli-  ^j,  who  then 

held  it*  with- 
vered  by  the  defendant  to  Fulford;  by  him  to  Potter;  by  him  out  direct 

to  Kirton  :  and  by  him  to  others,  before  it  was  presented  for  Pf0.0^.'^  the 
payment  when  due,  and  dishonoured.    No  notice  however  of  due  notice  of 
the  dishonour  reached  the  defendant  in  London  till  the  morning  Hie  dishonour 
of  the  7th  of  January  181 1,  when  Kirton,  having  then  taken  Midi^paTee0 
up  the  note,  called,  together  with  fulford,  at  the  defendant's  and  indorser. 
house,   (not   having  found   him  at  home  the  evening  before 
when  he  first  called;)  the  defendant  then  promised  to  pay       [418  1 
Kirlon  the  next  day.    Having  failed  however  in  this  engage- 
ment, Kirton    resorted  to  Potter,    his   immediate  indorser, 
from  whom  he  obtained  payment  :  and  now  Poller  brought 
this  action  against  the  defendant,  the  first  indorser  who  ob- 
jected to  the  want  of  due  notice  of  the  dishonour.     But  the 
promise  made  by  the  defendant  to  Kirlon  on  the  7th  of  De- 
cember, when  the  note  was  in  Kirton' s  hands,  was  relied  on  by 
the  plaintiff,  either  as  an  admission  by  the  defendant  that  he 
had  due  notice  of  the  dishonour  of  the  note,  or  a  waver  of  such 
notice  if  he  had  not  had  it.     This  conclusion  was  resisted  by 
the  defendant,  on  the  ground  that  the  promise  was  to  a  third 
person  and  not  to  the  plaintiff,  or  even  in  his  presence;  and 
therefore  not  within  the  case  of  Lundie  v.  Robertson  (a).  The 
plaintiff  however  recovered  a  verdict  by  the  direction  of 
Graham,  B.  before  whom  the  cause  was  tried  at  Worcester. 
And  now 

(a)  7  East,  23  j. 

Abbott 
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Potter 

against 

Bay  worth. 


I  m  ] 


Abhott  moved  to  set  aside  the  verdict  and  for  a  new  trial, 
on  the  same  ground  of  objection  which  had  been  taken  at  the 
trial.    But 

Lord  Ellenborough,  C.  J.  said  that  whether  the  promise 
to  pay  were  made  to  the  plaintiff  or  to  any  other  party  who 
held  the  note  at  the  time,  it  was  equally  evidence  that  the  de- 
fendant was  conscious  of  his  liability  to  pay  the  note,  which 
must  be  because  he  had  had  due  notice  of  the  dishonour. 

Bayley,  J.  (a)  considered  the  promise  by  the  defendant 
cither  as  an  acknowledgment  that  he  had  had  due  notice  of  the 
dishonour,  or  that  without  such  notice  he  was  the  proper  per- 
son to  pay  the  note,  as  the  party  for  whose  use  it  was  drawn. 

Rule  refused. 
(a-)  Grose  and  Le  Blanc,  Justices,  were  indisposed  and  absent. 


Monday, 
May  6th. 


The  act  of 
uniformity, 
13^  14  Car. 
2.C.4.  *   19. 
having  enact- 
ed that  no 
person  shall 


The  King  against  The  Bishop  of  London. 

y^f  WARREN  obtained  a  rule  in  Michaelmas  Term  last, 
yy.  calling  upon  the  Bishop  to  shew  cause  why  a  manda- 
mus should  not  issue,  commanding  him  to  license  the  Rev. 
R.  Poxah,  B.  L.  to  preach  the  Friday  morning  lecture  at 
the  parish  church  of  St.  Bartholomew,  Exchange,  London. 

be  allowed  to   j|e  stated  that  the  lectureship  was  endowed  in  1625  with  25/. 

fwreach  as  a 
ecturer  in 
any  church, 
&c. "  unless 
44  he  be  first 
44  approved 
44  and  therc- 
44  unto  licen- 
44  sed  by  the 
44  Archbishop 
44  of  the  pro- 
44  vince  or 
44  Bishop  of 
44  the  dio- 
44  cese"  &c. 
the  Court 
will  not  en- 
tertain a  mo- 
tion for  man-  ,,,..  .. 
damus  to  the  Bishop  to  license  a  lecturer  appointed  by  the  parish,  upon  the  previous 
refusal  of  the  Bishop  to  do  so  upon  the  alleged  ground  of  unfitness  in  the  party  elected, 
unless  it  be  shewn  that  the  like  application  had  also  been  made  to  the  Archbishop,  and 
rejected  by  him. 

of 


a  year  out  of  lands,  and  the  choice  of  the  lecturer  was  given 
by  the  founder  to  the  inhabitants  of  the  parish.  That, 
upon  the  last  vacancy,  the  rector  of  the  parish,  Mr.  Po- 
vah,  and  another  person,  were  candidates ;  and  that  a  ma- 
jority of  the  parishioners  had  chosen  Mr.  Povah,  who  had 
thereupon  tendered  himself  to  the  Bishop  with  the  usual 
certificate  of  his  election,  signed  by  the  rector  himself  and 
the  churchwardens;  and  (finally)  with  a  certificate  of  his 
being  in  priest's  orders;  and  that  he  had  offered  to  read 
and  subscribe  the  39  articles,  as  required  by  the  act  of  uni- 
formity 13  &  14  Car.  2.  c.  4.  s.  19.  That  the  Bishop's  objec- 
tions were  at  last  resolved  into  this,  that  he  did  not  approve 
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of  Mr.  Povahfw  nfU  person.  That  Mr.  Potah  had  thereupon  181 1, 

called  upon  the  Bishop  to  specify  the  reasons  of  that  objection  — — 

und  had  tendered  himself  to  submit  toany  examination  which  again** 

the  Bishop  thought  proper  to  institute:  but  that  the  Bishop  had  The  Kishop 

not  thought  proper  to  institute  such  examination,  or  to  specify  ■»«>*■©«■ 
the  reasons  of  his  refusal  to  license  the  applicant,  otherwise 

than  by  a  general  declaration  of  his  unfitness,  lie  referred  to  [  420  J 
the  opinion  of  Ld.  C.J.Lee  in  TheKingv.  The  Bishop  qfLon- 
doti(a),  that  the  ground  for  applying  for  a  mandamus  in  these 

cases 

(a)  1  Wils.  11.  15.  Vide  the  case  there  referred  to  of  this  very  lec- 
tureship, as  reported  in  Holt's  Hep.  418.  by  the  name  of  The  Church- 
tcardens  of  St.  Bartholomew's  Case,  Jt/.  12  fV.  3,  which  is  also  reported 
in  J  Sulk.  87.  with  the  addition  only  of  the  names  of  the  several  parties 
concerned.  The  same  case  is  very  clearly  stated  by  Lord  C.  J.  Lee,  in 
giving  judgment  in  the  case  of  The  King  v.  Tlte  Bishop  of  London,  E. 
16  G.  2.;  a  fuller  note  of  which  judgment  is  here  given  from  Mr. 
Ford's  MS. 

Lord  C.J.  Lee  (et  per  Curiam).     There  can  be  no  question  but  this  The  act  of 
Court  hath  jurisdiction  in  all  cases  of  this  nature;  but  the  question  is,  uniformity ,1 3 
Whether  this  be   a   proper   case   for  the  Court  to  exercise^  that  juris-   §  '■*  Car-  2. 
diction  ?  The  case  itself  is  no  more  than  this ;  that  the  parish  of  St.  jr*    .  *J  19' 

hinc,  Westminster,  being  made  by  act  of  parliament  a  separate  and  dis-   a  nc^ncc  ne_ 
tinct  parish,  the  inhabitants  agreed  amongst  themselves  to  constitute  cessary  to  en- 
a  lecturer,  who  has  ever  since   been  elected  by  a  select  vestry,  and   ible  a  lectu- 
supported  by  the  voluntary   contribution   of  the  inhabitants.     That  the  rer  l°preach, 
lectureship  being  vacant,  Mr.  Church  was  elected  by  a  majority  of  the  u^-JE,  ,0  tn' 
select  vestry  to  be  lecturer ;  and  that  Dr.  Pelting,  the  rector,  received   Bishop,  ice.  to 
him  as  such.     That  Mr.  JJaicney  was  appointed  by  500  or  more  of  the  grant  it ,•  if  a 
inhabitants;  but  that  Dr.  Felling  halh  refused  to  receive  him,  or  lend    person  appear 
him  the  use  of  the  pulpit.    So  that  it  appears  upon  the  state  of  this  case,     .  . '.  .e  *. 
that  here  is  a  lectureship  appointed  within  time  of  memory,  supported   tn^s  Court' 
by  voluntary  contributions,  without  any  lay-fee  or  temporal  right  vested  will  compel 
in  any  body  ;  that  there  is  no  usage  or  prescription  to  give  the  lecturer  the  Bishop, 
a  right  to  preach  here  :  and  therefore  the  question  is  Whether,  under        ,  |.»™nt( 
these  circumstances,  this  Court  ought  to  grant  a  mandamus,  where  the  or  to  sjjew    * 
minister  refuses  to  admit  the  lecturer  ?  good  reason 

The  foundation  of  applying  to  this  Court  in  cases  of  this  nature  is,   to  the  con- 
that  the  statute  of  uniformity  having  made  a  licence  necessary,  and  P^T*     "ut 
vested  that  authority  in  the  Bishop,  this  Court  will  not  suffer  him  to  reasona^ainst 
exercise  that  authority  arbitrarily ;    but,   where  a  person  appears  to  an  applica- 
tion for  such 
a  licence,  to  shew  that  the  lecturesliip  was  appointed  within  time  of  memory,  and  sup- 
ported by  voluntary  contributions,  without  any  lay-fee  or  temporal  right  in  the  party  ap- 
plying ;  and  that  he  had  not  the  consent  of  the  rector  ;  though  chosen  by  the  parishioners 
to  be  lecturer. 

have 
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1811 .        cases  is  upon  the  statute  of  uniformity  whereby  all  personsaro 

m.    Z7"         forbidden  to  preach  as  lecturers  without  a  licence  ;  and  that  it 

The  King  * 

against  Was 

The  Bishop  of 

London.  have  a  right,  will  compel  the  Bishop  to  grant  a  licence,  or  shew  good 
reason  to  the  contrary ;  and  so  it  was  held  by  my  Lord  C.  J.  Holt,  in 
the  case  that  hath  been  mentioned  of  Rex  v.  The  Churchwardens  of  St. 
Bartholomew.  But,  on  the  other  hand,  where  it  appears  that  the  person 
who  applies  for  a  licence  has  no  right,  or  that  if  a  licence  were  granted 
it  would  have  no  effect;  this  Court  will  not  interpose,  nor  com- 
mand, &c. ;  for  lex  non  cogit  ad  inutilia.  Before  this  statute  was  made, 
it  was  lawful  for  the  churchwardens  to  prevent  any  stranger  from  preach- 
ing in  the  ehurch  without  shewing  his  licence  to  them.  Wats.  Clerg. 
Law,  256.  2  Bult.  49.  in  Crcswick  and  Rokesby's  case.  And  that  he 
could  not  preach  there  without  leave  of  the  minister  is  pretty  clear,  be- 
cause the  soil  and  frechojd  of  the  church  is  only  in  the  parson  and  in  no 
other.  Cro.  Jac.  366.  Francis  v.  Ley,  reported  in  Aoy,  10 1.  by  the 
name  of  Day  against  Beddingfield  and  Others  :  and  therefore  neither  the 
Ordinary  nor  churchwardens  can  license  a  parishioner  to  bury  within  the 
church,  but  only  the  parson. 

His  Lordship  said  he  had  a  full  report  of  the  case  of  The  King  against 
The  Churchwardens  of  St.  Bartholomew's,  which  came  before  the  Court, 
Jtfich.  12  JV.  3,  upon  a  motion  for  a  prohibition.  That  was  the  case 
of  a  lectureship  founded  by  a  private  person,  with  a  salary  of  58/. 
per  annum  annexed  to  it,  for  a  lecturer  to  preach  every  Thursday  ; 
and  it  was  directed  that  the  inhabitants  should  choose  a  lecturer  c\ery 
year.  They  accordingly  chose  one  Turlon,  and  for  several  years  re- 
chose  the  same  person;  but  at  last  they  chose  one  Bayner  to  be  lec- 
turer. Turlon  insisted  that  he  was  lecturer  for  life,  and  as  such  insisted 
upon  a  right  to  preach  in  the  church  on  Thursdays «  but  the  church- 
wardens refused  to  open  the  doors:  upon  which  Turton  libelled  in 
the  spiritual  court,  and  had  an  inhibition  there  to  inhibit  Rayner  to 
preach,  and  also  a  monition  to  the  churchwardens  to  open  the  doors  of 
the  church  to  Turton  on  Thursdays  ,•  and  upon  that  a  prohibition  was 
moved  for.  And  it  was  held  by  my  Lord  C.  J.  Holt,  that  although 
it  was  punishable  by  the  statute  for  any  person  to  be  lecturer  and 
preach  without  licence,  yet  the  Ordinary  had  no  power  over  the  right, 
nor  has  he  an  arbitrary  power  to  license  or  not,  but  was  bound  ex  jus- 
titia  to  license  if  the  person  were  orthodox,  and  an  honest  liver,  and 
loyal.  And  as  to  the  churchwardens,  it  was  true  that  on  Sundays  and 
holidays  they  are  bound  to  open  the  doors  of  the  church  to  the  parson, 
or  to  whom  be  shall  appoint;  and  if  they  refuse,  they  are  punishable 
in  the  spiritual  court:  but  the  Ordinary  hath  jio  power  bo  compel -the 
.churchwardens  to  open  the  doors  to  persons  not  appointed  by  the  par- 
son; and  a  prohibition  was  granted  to  declare  in.  To  compare  that 
case  with  the  present ;  here  is  a  person,  a  mere  stranger,  not  received 
by  the  Rector,  and  consequently  one  that  hath  no  right  to  preach  in  this 

church, 


'[  422  ] 
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was  not  in  (ho  Bishop's  power  to  withhold  his  licence  when-        181 1. 

ever  he  pleased.     Hut,  if  the  Bishop  may  refuse  to  license,         

upon  a  general  allegation  of  unfitness,  it  enables  him  to  with-  aJatnst10 
hold  his  licence  at  pleasure.  *  In  that  case  however  the  man-  The  Bishop  of 
damns  was  refused,  because  it  was  not  an  endowed  lecture-  ^f^^'-, 
fhip,  and  the  rector  might,  notwithstanding  the  licence, 
have  refused  the  use  of  his  pulpit.  fj  Lord  Ellenborough^  C.  J. 
That  case  only  shews  that  the  Bishop  has  not  an  arbitrary 
power  of  refusing  a  licence,  but  he  must  exercise  his  discre- 
tion frtirly  upon  the  fitness  of  the  person  applying  to  him,  se- 
cundum a'cpjum  et  bonum.]  The  Bishop  has  not  even  exa- 
mined Mr.  Povah.  There  is  an  inchoate  right  in  the  inha- 
bitants of  the  parish  to  appoint  a  lecturer;  and  though  the 
Bishop  be  to  judge  of  his  fitness,  yet  unless  he  examines  the 
applicant,  and  states  the  particular  grounds  of  unfitness  to 
which  he  objects,  so  as  to  give  the  party  an  opportunity  of 
answering  them  if  he  can,  it  is  impossible  for  him  to  be  able 
fully  to  decide  upon  the  merits  of  the  objection.  Even  a  Vi- 
sitor, whose  power  is  the  greatest  which  exists  in  these  cases, 
must  hear  the  parties  before  he  decides  against  them. 

Lord  Ellen  borough,  C.J.  This  is  a  very  delicate  trust, 
which  the  act  of  parliament  seems  to  have  vested  in  the  Bishop 
to  be  exercised  according  to  his  description  as  to  the  fitness 
of  the  person ;  for  it  says  "  that  no  person  shall  be  received 
as  a  lecturer,  <&rc.  unless  fie  be  first  approved  and  thereunto 
licensed  by  the  Archbishop  or  Bishop/  &c.  Suppose  he 
should  return  non  idoneus,  generally ;  can  we  compel  him 
to  state  all  the  particulars  from  whence  he  draws  his  con- 
clusion? Is  there  any  instance  of  a  mandamus  to  the  Ordi- 
nary to  admit  a  candidate  to  holy  orders,  or  to  specify  the 
reasons  why  he  refused?  If  indeed  it  had  appeared  that  the 
Bishop  had  exercised  his  jurisdiction  partially  or  erro- 
neously; if  he  had  assigned  a  reason  for  his  refusal  to  license, 

church,  applies  to  the  Bishop  for  a  licence <  and  upon  his  refusal,  ap- 
plies to  this  Court  for  a  mandamus,  &c. :  but  as  the  Ordinary  hath  no 
power  to  command  the  doors  of  the  church  to  be  opened  to  Mr.  Daw- 
ney,  nor  to  enable  him  to  preach  there,  without  the  Rector's  consent ; 
this  Court  will  not  grant  a  mandamus  to  the  Ordinary,  commanding 
him  to  license  Mr.  Dawney  to  preach  in  this  church,  nor  force  a  man 
into  the  pulpit  against  the  consent  of  the  minister.  Per  Curiam,  The 
rule  for  a  mandamus  must  be  discharged. 

which 
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1811.        which  had  no  application,  and  was  manifestly  bad,  the  Court 

— ■""         would  interfere :  but  the  difficulty  that  I  feel  is,  that  the 

against       Bishop,  as  it  now  appears,  stands  only  upon  his  objection 

The  Bishop  of  to  the  fitness  of  this  party,  of  which  the  statute  meant  that 

London.      (he  Bishop  should  be  the  judge. 

C.  Warren  referred  then  to  2  Inst.  632,  where  Lord  Coke, 
in  his  comment  on  the  statute  Articuli  Cleri,  c.  13.,  treating 
of  the  ability  and  sufficiency  of  the  person  presented  to  a 
benefice,  the  examination  of  which  it  is  admitted  belongs 
to  the  Bishop ;  yet  says,  that  in  a  Quare  impedit  brought 
against  the  Bishop  for  refusal  of  a  clerk,  a  he  must  shew 
the  cause  of  his  refusal  specially  and  directly  ;  for  whether 
the  cause  thereof  be  spiritual  or  temporal,  the  examination 
of  the  Bishop  concludes  not  the  plaintiff;  to  the  intent  the 
Court,  being  judges  of  the  principal  cause,  may  consult  with 
learned  men  in  that  profession,  and  resolve  whether  the  cause 
be  just  or  no:  or  the  party  may  deny  the  same;  and  then 
the  Court  shall  write  to  the  Metropolitan  to  certify  the  same." 
[Z/e  Blanc,  J.  asked  if  he  had  any  case  of  a  mandamus 
granted  to  the  Bishop  to  license  a  person  whom  he  had  re- 
jected as  unfit.]  It  was  said  by  Powell  J.  in  Colefalt  v. 
JYezccomb  («),  (upon  a  motion  for  a  prohibition  in  the  case 
of  a  minister  of  a  donative  who  was  sued  in  the  Ecclesiastical 
Court  for  reading  parts  only  of  the  service,  and  for  preach- 
ing without  licence,)  that  "  since  the  act  of  uniformity  if  the 
Bishop  denied  to  grant  a  licence  to  a  parson  who  was  fit  to 
preach,  they  would  issue  a  mandamus  to  him  to  grant  one  ; 
and  that  by  the  act  of  uniformity  the  ecclesiastical  jurisdic- 
[  424  ]  tion  was  saved."  Now  here  there  is  a  plain  temporal  right, 
and  the  act  of  uniformity,  which  renders  a  licence  necessary 
to  the  enjoyment  of  it,  brings  the  question  of  fitness  into 
judgment  before  this  Court,  in  this  shape. 

Lord  Ellenijorough,  C.J.  It  is  admitted  that  this  is 
an  unprecedented  case  for  a  mandamus;  and  therefore,  before 
we  put  the'Bisliop  to  the  expence  of  answering  this  applica- 
tion, we  will  consider  whether  it  would  be  proper  to  grant  a 
rule  to  shew  cause. 

On  the  next  day  his  Lordship  said  that  the  Court  had  deter- 
mined to  give  a  rule  nisi  in  this  case :  but  they  desired  Warren 

(a)  2  Ld.  Rat/.  1205. 

before 
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before  it  came  on  again  to  look  at  the  cases  of  The  King  v.  Tlw        ISl  I. 

Bishop  of  Loudon,  1  Term  Rep.  SSI.    The  King  v.  Field  and        

Others,  4  Term  Rep.  125.    The  King  v.  The  Bishop  ofExc-      ^Jjgjf 
tcr,  2  East,  4G2.  and  other  cases.  («)  The  Bishop  of 

rl'lie  case  stood  over  till  this  Term,-and  on  this  day  ThcAltor-  LoI«ooi». 
ney -General,  Dumpier,  and  Abbott,  were  to  have  shewn  cause  ukJtmm 
against  the  rule;  but  Ld.  Ellenborough,C.J  .stated  a  prelimi- 
nary objection  to  this  application,  which  had  occurred  to  the 
Court  in  the  interval,  upon  looking  more  attentively  into  the 
statute  of  uniformity,  and  to  which  their  attention  was  not 
drawn  at  the  time  when  the  rule  was  applied  for.  That  sta- 
tute enacts,  that  no  person  shall  be  allowed  to  preach  as  a 
lecturer  in  any  church,  &c.  "  unless  he  be  first  approved  and 
thereunto  licensed  by  the  Archbishop  of  the  province,  on 
Bishop  of  the  diocese,  or  (in  case  the  see  be  void)  by  the 
guardian  of  the  spiritualities,"  &c.  And  no  application  for  a 
licence,  his  Lordship  observed,  appeared  to  have  been  made  [  425  J 
in  this  instance  to  the  Archbishop  of  the  province,  but  only 
to  the  Bishop  of  the  diocese,  by  whom  it  had  been  refused. 
But  non  constat  that  the  Archbishop,  if  applied  to,  might 
not  have  granted  the  licence,  though  the  Bishop  did  not 
think  proper  to  do  so.  And  as  this  Court  would  only  grant  a 
mandamus  where  the  party  entitled  had  no  other  remedy,  they 
ought,  before  they  entertained  a  motion  of  this  kind,  to  be  sa- 
tisfied that  he  had  endeavoured  to  procure  a  licence  from  those 
persons  in  whom  the  power  of  granting  it  was  vested  by  the 
ecclesiastical  jurisdiction  of  the  country,  and  to  whom  the  le- 
gislature intended  that  the  application  should  be  made. 

GurroiD  and  C.  Warren,  who  were  to  support  the  rule,  were 
called  upon  to  answer  this  preliminary  objection  ;  who  said 
that  it  had  never  before  been  considered  necessary  to  make  the 
application  to  both  the  Archbishop  and  Bishop:  nor  did  they 
understand  whether  the  further  application  to  the  Archbishop 
were  to  be  considered  as  an  original  application,  or  in  the 
nature  of  an  appeal  to  the  metropolitan  from  the  diocesan  ju- 
risdiction. But  if  each  had  an  original  jurisdiction,  the  legis- 
lature must  have  meant  to  give  the  party  an  option  of  apply  ing 
to  either;  and  an  application  to  and  refusal  by  one  only  was 
sufficient  to  found  an  application  for  a  mandamus  to  that  one. 

(a)  Vide  Rex  v.  Bishop  of  Oxford,  7  East,  315.  and  GOO. 

As 
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The  King 

against 

The  Bishop 

of 

London. 


[426] 


[427] 


As  in  the  instance  of  justices  of  the  peace,  each  of  whom  has 
an  original  power  to  do  various  acts  confided  to  their  judg- 
ment by  several  statutes:  but  it  was  never  conceived  to  bean 
answer  to  an  application  for  a  mandamus  to  the  one  who  had 
refused  the  application,  that  the  party  might  have  applied  to 
other  justices  having  co-ordinate  jurisdiction  to  do  the  act  re- 
quired. Nor  can  it  be  expected  that  the  Archbishop  would, 
from  motives  of  delicacy,  be  disposed  to  grant  such  a  licence 
when  it  had  been  before  refused  by  the  Bishop. 

L<ordELLENBOROUGH,  C.J.  We  cannot  suppose  that  any 
motive  of  delicacy  would  interfere  to  prevent  the  Archbishop 
from  granting  a  licence,  if  upon  investigating  the  matter 
he  felt  that  it  was  his  'duty  to  grant  it.  With  respect  to  ap- 
plications to  justices  of  the  peace  individually  to  do  certain 
acts  which  magistrates  of  that  description  in  general  are  au- 
thorized to  do,  the  generality  of  the  authority  and  the  mul- 
titude of  the  persons  invested  with  it  may  be  a  sufficient  reason 
for  not  requiring  a  previous  application  to  each,  before  re- 
sort is  had  to  this  Court  to  correct  an  improper  refusal  of 
either  of  them  to  act  when  duly  called  upon.  But  here  are 
two  persons  specially  designated  by  the  legislature,  who 
have  an  original  jurisdiction  to  grant  the  required  licence, 
and  either  of  them  may,  in  the  ordinary  course,  give  this 
party  the  benefit  which  he  seeks.  It  is  not  enough,  there- 
fore, to  found  an  application  for  the  extraordinary  interfer- 
ence of  this  Court  to  shew  that  he  has  applied  to  one  of 
them.  However,  as  this  point  may  have  come  by  surprise 
upon  the  counsel  who  were  to  support  the  rule,  the  Court 
will  only  direct  it  to  be  discharged  provisionally,  in  case  the 
applicant's  counsel  shall  not,  on  next  Wednesday,  be  pre- 
pared to  support  it. 

But  after  some  interval  on  the  same  day  Garrow  and  C. 
Warren, who  had  consulted  in  the  mean  time  out  of  court,  said 
that  the  point  had  not  altogether  come  upon  them  by  surprise, 
though  they  had  considered  that  it  was  governed  by  the  instance 
of  a  mandamus  issued  to  one  justice  of  the  peace  on  his  single 
refusal  to  do  certain  acts  which  might  be  done  by  any  magis- 
trate of  the  district.  That  they  had  only  to  suggest  this  further 
difficulty,  as  to  whom  the  mandamus  was  to  be  directed,  if  ap- 
plication were  made  to  the  Archbishop  as  well  as  the  Bishop ; 
each  having  separate  and  not  joint  jurisdiction.     But  Lord 

?  JEllenborough, 


IN  tHE  FlFTY-FtRSt  Year  OF  GEOItGE  111.  427 

Ellenborough,  C.  J*  said  that  if  it  were  proper  to  grant  the  1811 . 

mandamus  at  all,  there  would  be  no  difficulty,  he  conceived,  Tr~T~ 

as  then  advised,  in  directing  it  to  both  or  one  of  them,  (both  against 

having  refused  the  licence)  commanding  them  or   one  of  TheBfcfcojoi 

°  London. 
them  to  hear,  &c. 

Rule  discharged. 


Tuesday, 
STEDMAN    against  MARTINNANTi  3fff^  7th. 

THE  plaintiff*  declared  in  assumpsit  for  money  lent,  paid,  The  plaintiff 
had  and  received,  and  on  an  account  stated  :  the  defend-     *vmJ  *c^;u 
ant  pleaded  a  special  plea  of  bankruptcy  (a)  :  and  at  the  trial  payable  at  a 
before  Lord  Ellenborough,  C.  J.  at  the  sittings  in  Middlesex  Jj^  *^[ 
after  last  Term  a  verdict  was  found  for  the  plaintiff  for  260/.  COmmodatidn 
subject  to  the  opinion  of  the  Court  upon  the  following  casd.     of  the  de- 

On  the  5th  of  January  1807,  the  plaintiff,  at  the  defendant's  fat^hcr- 
request  and  for  his  accommodation,  accepted  a  a  bill  of  ex-  wards,  and 
change  drawn  by  the  defendant  for  234/.  11*.,  payable  at  70  j^^ 
days  after  date ;  and  the  defendant  promised  to  provide  the  due,  commit- 
plaintiff  with  money  to  pay  such  bill.     The  bill  became  due  j^™"^ 
on  the  19th  of  March  1807,  and,  the  defendant  not  providing  followed  by' 
for  it,  was  dishonoured.     On  the  18th  of  the  same  March  a      [  428  J 
docket  was  struck,  and  oh  the  21st  a  commission  of  bank-  ^on"^'^ 
rupt  was  issued  against  the  defendant;  "Which  was  super-  wasafter- 
seded  on  the  15th  of  April ;  on  which  day  another  commis-  *"edS-S  and" 
sion  of  bankrupt  was  issued  against   the   defendant ;  but  time  was 
neither  of  these  commissions  were  gazetted  or  proceeded  £,ve" to  ^ 
upon.    A  meeting  of  the  defendant's  creditors  was  then   j,-s  crcditors  • 
held,  and  time  was  given  him  to  pay  his  debts  by  instalment?,   and  the  plain- 
On  the  9th  of  June  the  plaintiff  accepted  another  bill  for  Jj    *  accept- 
the  like  accommodation  of  the  defendant  for  237/.  lis.  10rf.,  ed  another 
which  became  due  the  12th  of  September,  and  was  on  that  ^JJ^JJ}® 
day   paid  by  the  plaintiff  for  the  defendant's  use,  he  not  with  the  ad- 
providing  for  the  same.     This  latter  bill  was  given  for  the  dltlon  °f in- 

ICrCSl  Sill  11 

stamp :  Held 
that  this  was  a  continuation  of  the  same  suretiship  by  the  plaintiff  for  the  defendant 
which  existed  before  the  act  of  bankruptcy  and  the  first  commission :  and  a  second 
effectual  commission  having  afterwards  issued  upon  the  same  act  of  bankruptcy,  be- 
fore the  plaintiff's  second  acceptance  became  due,  which  was  paid  when  due ;  held  that 
the  amount  was  provcablc  as  a  debt  uuder  such  commission  by  virtue  of  the  slat.  49 
<;eo.  3.  ».  121.  v.  8.  •,  and  was  consequently  barred  as  a  personal  demaud  against  the 
baukrupt  by  his  certificate. 

(«)  Vide  S.  C.  upon  this  point  12  East,  664. 

purpose 
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purpose  of  taking  up  the  former  dishonoured  one,  with  the 
.addition  of  interest  and  stamp;  and  was  indorsed  by  C. 
Aldrich  as  an  additional  security  to  Messrs.  Herries  and  Co., 
the  holders  of  the  former  bill,  who  had  required  the  same. 
A  commission  of  bankrupt  issued  against  the  defendant,  dated 
the  6th  of  August  1807,  founded  upon  an  act  of  bankruptcy 
committed  in  the  March  preceding.  Under  such  commission 
a  dividend  of  6s.  4d.  in  the  pound  was  declared  and  made  on 
the  6th  of  August  1808  ;  and  a  second  dividend  of  It.  6d. 
in  the  pound  was  declared  and  made  on  the  28th  of  July 
1809.  Previous  to  paying  the  last  dividend  the  assignees  had 
in  hand  1549/.  belonging  to  the  defendant's  estate ;  and  the 
plaintiff,  (supposing  him  entitled  to  prove  the  money  paid 
on  the  bills  as  a  debt)  and  other  creditors  of  the  defendant 
who  had  not  proved  under  the  said  commission,  might  at 
that  time  have  received  dividends  equal  in  proportion  to 
their  respective  debts,  without  disturbing  any  dividends  then 
already  made.  The  defendant  obtained  his  certificate  of 
conformity  under  the  said  commission  on  the  4th  of  Septem- 
ber 1809.  The  question  was,  whether  the  plaintiff  were  en- 
titled to  recover  from  the  defendant  the  said  sum  of  260/.  not- 
withstandinghis  bankruptcy  and  certificate?  If  the  Court  were 
of  opinion  that  he  was  entitled  to  recover,  then  the  verdict 
was  to  stand :  otherwise,  a  nonsuit  was  to  be  entered. 

Puller  argued  for  the  plaintiff,  that  the  action  was  main- 
tainable, because  the  debt  owing  to  him  as  surety  for  the 
bankrupt  upon  the  new  bill  for  237/.  11*.  10c?.  was  not  prove- 
able  under  the  commission,  either  by  the  bankrupt  law  as  it 
stood  before,  or  since  the  passing  of  the  late  statute  of  the 
49  Geo.  3.  c.  121. :  clearly  not  under  the  old  law,  because 
the  debt  was  not  paid  by  the  plaintiff  as  acceptor  of  the  bill, 
and  surety  for  the  defendant,  before  the  bankruptcy  of  the 
latter  (a)  :  nor  under  the  new  law  ;  for  though  the  8th 
section  of  that  statute  enacts  that  where  at  the  time  of  is- 
suing a  commission  of  bankrupt,  any  person  shall  be  surety 
or  liable  for  a  debt  of  the  bankrupt,  it  shall  be  lawful  for 
such  surety  or  person  liable,  if  he  shall  have  paid  the  debt, 
&c.  though  paid  after  the  commission  issued,  and  the  credi- 
tor shall  have  proved  his  debt,  to  stand  in  the  place  of  the 

(a)  Chilton  v.  JVhiJjin  and  Another,  3  Wih.  13.  and  Young  v.  Hock- 
ley, ib.  346. 

creditor 
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creditor  as  to  the  dividends  ;  and  when  the  creditor  shall  not        181 1. 
have  proved,  such  surety,  &c.  may  prove  his  demand  in  re-        " 
spect  of  such  payment  as  a  debt,  under  the  commission,  (not      \gain*i 
disturbing  former  dividends,)  though  such  person  may  have  Martiwkaht. 
become  surety  or  liable  for  the  debt  of  the  bankrupt  after  an 
act  of  bankruptcy  :  yet  that  is  with  a  proviso,  that  he  had 
not,  at  the  time  when  he  became  such  surety  or  so  liable,  notice 
of  any  act  of  bankruptcy  by  such  bankrupt  committed,  or  that       L  '***'  J 
he  was  insolvent,  or  had  stopped  payment.     And  then  the 
clause  provides,  "  that  the  issuing  a  commission  of  bankrupt, 
though  it  shall  be  afterwards  superseded,  shall  be  deemed 
such  notice  (a)."     Here,  it  is  true,  that  the  first  bill  for 
234/.  1  Is.  was  accepted  by  the  plaintiff  for  the  accommoda- 
tion of  the  defendant  before  his  bankruptcy ;  but  that  bill  was 
never  paid,  and  consequently  could  not  have  been  proved  by 
the  plaintiff  as  a  debt  under  the  drawer's  commission  ;  and 
all  liability  of  the  plaintiff  upon  it  was  discharged,  not  merely 
by  the  time  given  to  the  drawer,  [which  Lord  Ellenboroughy 
C.  J.  observed  would  not  discharge  the  acceptor  (£)]  but  by 
the  giving  of  the  new  bill,  which  was  a  new  security,  having  a 
new  party  to  it,  namely,  Aldrich  the  indorser ;  and  not  merely 
a  new  security  for  the  same  debt,  but  for  a  new  and  extended 
accommodation,  which  did  away  and  absorbed  the  old  debt. 


(a)  The  clause  proceeds  to  enact,  that  every  such  bankrupt  "  who 
"  shall  obtain  his  certificate  shall  be  discharged  of  all  demands  at  the 
"  suit  of  every  such  person  having  so  paid,  or  being  hereby  enabled  to 
"  prove  as  aforesaid,  or  to  stand  in  the  place  of  such  creditor  as  afore- 
"  said,  with  regard  to  his  debt,  in  respect  of  such  suretiship  or  liabi- 
**  lity,  in  like  manner,  to  all  intents  and  purposes  as  if  such  person 
u  had  been  a  creditor  before  the  bankruptcy  of  the  bankrupt  for  the 
"  whole  of  the  debt  in  respect  of  which  he  was  surety  or  was  so  liable  as 
"  aforesaid." 

(6)  Vide  Dingwall  v.  Dunster,  Doug.  247.  and  Ellis  v.  Galindo,  there 
cited.  So  in  Anderson  v.  Cleveland,  sittings  at  Guildhall  after  Easter 
1769,  in  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
charg?,  no  demand  was  proved  till  three  months  after  the  bill  was 
due,  and  when  the  drawer  had  become  insolvent.  But  by  Ld.  Mans- 
field, C.  J.  The  acceptor  of  a  bill  or  maker  of  a  note  always  remains 
liable.  The  acceptance  is  proof  of  having  assets  in  his  hands,  and  he 
ought  ne\er  to  part  with  them  unless  he  be  sure  that  the  bill  is  paid  by 
the  drawer.  MS. 

The 
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The  plaintiff  therefore  became  security  for  a  new  debt  by  life 
second  acceptance^  which  being  after  the  issuing  of  the  first 
superseded  commission,  and  consequently  after  that  which  \< 
made  notice  of  the  act  of  bankruptcy  *  by  the  statute,  was  not 
proveable  under  the  subsequent  commission  by  the  express 
provision  of  the  new  law* 

Franklin,  contra,  was  stopped  by  the  Court. 

Lord  Elllnborough,  C.  J.  Here  is  a  plaintiff  who,  be- 
fore any  act  of  bankruptcy  or  insolvency  of  the  defendant, 
accepted  a  bill  for  234/.  Us.  for  his  accommodation,  by  which 
he  became  surety  for  the  defendant,  and  liable  for  his  debt 
to  that  amount.  Afterwards,  and  before  the  bill  was  due,  the 
defendant  committed  an  act  of  bankruptcy  :  the  bill  was  dis- 
honoured, but  the  plaintiff  continued  liable  to  the  holder  for 
the  amount.  A  commission  afterwards  issued,  under  which, 
if  it  had  been  acted  upon,  this  debt  was  liable  to  be  proved ; 
but  it  was  afterwards  superseded,  and  time  was  given  to  the 
bankrupt;  and  another  bill  was  drawn  by  the  defendant  and 
accepted  by  the  plaintiff  for  the  same  debt,  with  the  addition 
merely  of  interest  and  stamp;  and  afterwards  an  effectual 
commission  issued  upon  the  original  act  of  bankruptcy,  and 
the  plaintiff  has  since  paid  the  bill.  But  the  giving  of  the  se- 
cond acceptance  upon  the  new  bill  for  the  prior  debt  did  not 
discharge  the  original  debt  for  which  the  plaintiff  had  become 
surety  before  the  act  of  bankruptcy ;  and  in  paying  that  se- 
cond bill,  the  plaintiff  was  only  paying  the  same  debt  which 
he  was  liable  to  pay  as  surety  for  the  defendant  upon  the  first 
bill.  Then  is  not  this  a  case  within  the  8th  section  of  the 
statute  referred  to;  by  which  the  surety  for  a  debt  proveable 
under  a  commission,  though  not  paid  by  him  till  after  the  is- 
suing of  the  commission,  shall  stand  in  the  place  of  the  ori- 
ginal creditor  as  to  the  whole  of  the  debt  so  paid.  The  act 
however  provides  that  this  shall  not  extend  to  one  who  when 
he  became  surety  had  either  notice  in  fact  of  the  act  of  bank- 
ruptcy committed,  or  implied  notice  from  the  issuing  of  a 
commission,  though  such  commission  were  afterwards  super- 
seded. But  in  order  to  affect  the  plaintiff's  debt  with  such 
implied  notice,  it  was  necessary  for  him  to  bring  down  the 
commencement  of  the  suretiship  to  a  period  subsequent 
to  the  issuing   of  such  commission  afterwards  superseded, 

which 
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tvlttch  he  Iras  failed  to  do;  and   therefore  it  stands  a«  a  debt  IS  1 1. 

which  was  proveahle  under  the  commission,  and  is  conse-  ~ " 

steumix 

cjuently  barred  by  the  delendant  s  certihcate.  again»t 

Per  (  uriam,  (  Lc  Blanc,  J.  absent)  Ma»ti.vna*t. 

J'ostea  to  the  Defendant. 


Tuenitap. 
Par  nth  nil  against  Gaitskkll.  tKqrttht 

IN  assumpsit  for  money  had  and  received,  &c.  and  for  mo-  A  shire  inthe 

ney  paid,  &c.  to  which  the  general  issue  was  pleaded  ;  a  tnti«»ii,  incur- 

verdict  lor  the  plaintiff  for  80/.  was  taken  at  the  trial  before  ponded  by 

Lord   FMenborough,  C.  J.  at  Guildhall,  subject  to  the  opi-  ^dvlnce- 

nion  of  the  Court  on  the  following  case.  ment  of  lite- 
tiy  the  charter  of  incorporation  of  "The  London  Institu-       [  «W  J 

tion  for  the  advancement  of  literature  and  diffusion  of  useful  rannoi  j,e  ' 

knowledge,"  the  following  regulation  is  prescribed,  as  to  the  transferred 

ii  fi  t\ 
mode  of  transferring  shares  therein.     "  And  we  will  consti-  pjj^^itt 

11  tute  and  grant,  that  if  any  proprietor  shall  be  desirous  of  by  writing 

"  transferring  his  share  in  the  Institution,  such  proprietor  ™tej  ki* 

7  i       «««</,  signify 

"  shall  by  writing  under  his  hand  signify  the  same  to  the  his  desire  so 

"  committee  of  managers,  and  mention  therein  the  name,  re-  to  do,  to  the 

"  sidence,  and  other  description  of  the  person  to  whom  he  is  miin^er<*  ° 

"  desirous  the  same  should  be  transferred  ;  and  such  person  and  mention 

"(unless  he  be  the  legitimate  son  of  such  proprietor,  in  J^^'Vc* 

"  which  case  he  shall  be  admitted  without  delay)  shall  be  and  other  da- 

"  ballotted  for  at  the  next  meeting  of  managers  ;  and  if  such   *mPl,"n  °f 

i     n  i  i  •    i      e-   t  t,,e  P(!rs°n  to 

"  person  shall  be  approved  of  by  two-thirds  ot  the  managers  whom  he  is 

"  present,  the   said  share  shall  be  thereupon  immediately  desirous  the 
r  7  same  should 

be  transfer- 
red, which  person  is  to  be  approved  by  the  committee :  held  that  a  note  addressed  to 
them  in  these  words;  "Having  disposed  of  my  share  in  the  London  Institution  to 
•'  [leaviug  a  blank  for  the  name],  1  beg  leave  to  recommend  him  to  be  elected  in  my 
"  place,  as  a  proprietor,"  &c.  and  signed  by  the  proprietor;  which  note  was  left  in  the 
hands  of  an  agent,  (the  clerk  of  the  society,)  for  the  purpose  of  selling  the  share ; 
did  not  authorize  such  agent  to  fill  up  the  blank  himself  with  the  name  of  the  pur- 
chaser, with  whom  he  contracted  for  the  price,  against  the  rules  of  the  society,  which 
require  the1  recommendation  of  the  candidate  to  be  vouched  by  the  proprietor  himself, 
inserting  his  name,  &c;  in  the  paper:  and  consequently  the  agent  had  no  authority, 
before  the  transfer  was  so  completed,  to  receive  the  money  of  the  purchaser  and 
to  insert  his  name  in  the  blank  unknown  to  the  proprietor:  and  such  purchaser 
paying  the  money  before  the  time  of  payment  when  the  transfer  from  the  proprietor 
was  complete,  pays  it  at  his  owu  risk  to  the  agent,  whom  he  thereby  makes  his  own 
for  that  purpose.  And  such  agent  afterwards  absconding  with  the  money,  and  the 
society  disallowing  the  transfer  upon  the  interference  of  the  proprietor;  held  that  the 
purchaser  could  not  recover  the  amount  from  such  proprietor  in  an  action  for  money 
liad  and  received. 

Vol.  XII I.  A  a  Vested 
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1811.       u  vested  in  that  person;  but  if  he  shall  not  be  approved 

"  of,  the  proprietor  desirous  of  parting  with  the  same  shall 

against*  "  De  ent'^e^  at  n»s  option  either  to  propose  another  per- 
Gaitskell.  "  son  for  admission,  or  to  claim  from  the  funds  of  the  Institu- 
"  Hon  such  a  sum  of  money  as  shall  then  be  fixed  by  the  by- 
"  laws  of  the  said  Institution  for  the  qualification  of  a  proprie- 
u  tor  ;  and  so  toties  quoties  as  such  nomination  shall  be  made, 
u  and  the  nominee  rejected  at  a  ballot."  The  defendant  be- 
ing a  proprietor  of  a  share  in  the  said  Institution,  his  brother 
Henry  Gaitskell,  by  the  defendant's  direction,  on  the  1st  of 
Sept.  1809  put  into  the  hands  of  James  Savage  (who  was  then 
a  clerk  in  the  Institution)  a  note  or  memorandum  in  the  fol- 
lowing words : — tl  Gentlemen,  Having  disposed  of  my  share 
"  in  the  London  Institution  to  [here  a  blank  was  left  for  the 
a  name]  I  beg  leave  to  recommend  him  to  be  elected  in  my 
[  434  3  "  place  as  a  proprietor  of  the  said  Institution.  I  am,  Gen- 
<{  men,  your  obedient  servant,  Thos.  Gaitskell." 

The  plaintiff  wishing  to  purchase  a  share  in  the  said  Insti- 
tution, and  having  been  informed  that  Savage  had  several  in 
his  hands  for  sale,  went  on  the  3d  of  October  following  to  Sa~ 
vage,  when  the  price  to  be  paid  by  the  plaintiff  was  settled 
at  80/.  for  the  said  share ;  and  the  plaintiff  then  paid  that 
sum  to  Savage,  who  at  the  same  time  filled  up  the  blank  in 
the  said  letter  with  the  plaintiff's  name.  Savage  was  in  the  ha- 
bit of  being  employed  in  the  sale  and  transfer  of  shares  in 
the  Institution,  and  acted  as  agent  between  vendor  and  vendee, 
and  was  so  employed  on  this  occasion  ;  but  Savage  never  saw 
the  defendant  on  the  subject  but  once,  and  that  was  whilst 
the  letter  of  recommendation  was  in  Savage's  hands,  and 
before  the  plaintiff's  application  to  purchase  ;  and  he  then 
asked  Savage,  "  If  his  share  was  transferred;"  to  which  Sa- 
vage answered,  "  No."  The  recommendation,  after  it  was 
filled  up,  remained  in  the  possession  of  Savage;  but  he 
neither  presented  it  to  the  committee,  nor  did  he  ever  pay 
over  the  80/.  to  the  defendant,  nor  informed  him  of  any 
thing  that  had  passed  between  the  plaintiff  and  him,  but  ab- 
sconded with  the  money.  On  the  3d  of  February,  1810, 
after  Savage  had  absconded,  and  before  the  defendant  had 
any  information  of  any  thing  which  had  passed  between 
the  plaintiff  and  Savage,  the  defendant  by  his  agents  wrote 
the  following  letter  to  the  managers  of  the  Institution. 

"  February 
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"  February  3,  1810.  Gentlemen  :— On  behalf  of  Mr.  Thomas        181 1. 
"  (Jaitskclly  we  beg  leave  to  inform  you,  that  he  hereby  re-  " 

"  vokes  all  power  or  authority  for  the  transfer  of  his  share  in  againtt 
"the  London  Institution;  he  neither  having  received  the  OtvttttxX, 
"  purchase-money,  or  had  the  name  of  any  person  submitted  to  [  435  J 
"  him  as  the  intended  purchaser  thereof.  At  present  it  is  Mr. 
"  Gail$l:cir$  intention  to  remain  a  proprietor,  and  he  pre- 
"  sumes  if  any  notice  or  proposal  for  a  transfer  should  be 
"  made,  that  you  will  not  acceptor  receive  the  same  after  this 
"  intimation.  Weare,&c.  Gregson  and  Dixon."  The  plaintiff 
also  applied  to  the  managers  for  their  interference  respecting 
the  said  share;  but  in  consequenceof  the  said  letter  of  the  de- 
fendant's agents,  the  managers  refused  to  interfere,  and  so  in- 
formed both  parties;  and  in  consequence  of  the  premises,  the 
plaintiff  has  not  been  admitted  a  proprietor  of  the  said  Institu- 
tion, nor  has  Savage  or  the  defendant  repaid  the  said  SO/.to  the 
plaintiff.  If  the  plaintiff  were  entitled  to  recover,  the  verdict 
was  to  stand :  otherwise,  a  nonsuit  was  to  be  entered. 

Parnther,  for  the  plaintiff,  contended,  that  the  defendant's 
note  of  the  1st  of  September  to  the  committee,  which  was  put 
into  the  hands  of  Savage  for  the  purpose  of  selling  the  share, 
gave  him  authority  to  complete  the  transfer  to  a  purchaser  so 
far  as  depended  upon  the  act  of  the  defendant,  and  conse- 
quently to  receive  the  purchase-money.  The  blank  for  the 
name  of  the  purchaser  was  left,  because  Savage  the  agent 
was  to  find  one,  and  not  because  the  defendant  meant  to  re- 
serve to  himself  the  filling  up  the  name  when  known,  and 
concluding  the  transfer  himself;  if  that  had  been  intended, 
lie  would  not  have  signed  the  authority  in  the  first  instance. 
Where  an  agent  is  authorized  to  do  an  act  for  his  principal, 
as  in  this  case  to  sell  without  any  restriction  upon  his  agency, 
he  may  do  it  in  any  manner  which  is  reasonable  and  fit  for 
the  purpose;  and  the  Courts  have  been  uniform  in  extending  r  435  ] 
the  liability  of  principals  for  their  agents  while  acting  within 
the  general  scope  of  their  anthority,  as  to  the  means  pursued 
by  them  for  its  accomplishment,  if  such  means  were  not  spe- 
cially prohibited.  This  principle  was  fully  established  in 
(he  case  of  Fenn  v.  Harrison  and  Others  (a),  where  the  de- 
fendants, bill  holders,  being  desirous  of  getting  a  bill  dis- 
counted, put  it  info  the  hands  of  an  agent'  for  that  purpose 
(a)  S  Term  Rep.  757.  and  4  Term  Rep.  17  7. 

A  a  2  without 
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381 1.       without  indorsing  it,  and  as  it  appeared  at  first  with  a  re- 
~~  fusal  to  indorse  it ;   and  therefore  they  were  held  not  to  be 

Parmher 

aguimt  liable  for  the  act  of  their  agent  in  procuring  it  to  be  indorsed 
Gaitj&ell.  by  another  person,  upon  the  supposed  indemnity  of  the  de- 
fendants, who  were  not  privy  to  such  procuration,  by  reason 
of  the  limited  authority  of  the  agent;  though  it  appeared  that 
he  could  not  otherwise  have  got  the  bill  discounted.  But 
When  upon  a  subsequent  trial  the  evidence  was,  that  the  de- 
fendants had  desired  their  agent,  generally,  to  get  the  bill 
discounted,  without  negativing  their  indorsement  of  it  ;  the 
act  of  their  agent  in  procuring  such  indorsement  was  held  to 
be  binding  upon  the  principals,  and  to  be  a  good  considera- 
tion for  their  promise  to  pay  the  amount  to  the  plaintiffs,  who 
had  discounted  it  in  consequence  of  the  indorsement  so  pro- 
cured. Now  here  the  paper  was  put  into  the  hands  of  the 
agent  Savage,  for  the  purpose  of  sale  generally,  without  any 
restriction  upon  his  agency  :  while  it  remained  in  his  hands, 
the  defendant  asked  him, "  if  hisshare  was  transferred?"  which 
shewed  that  the  defendant  had  put  the  paper  into  his  hands  for 
the  purpose  of  transferring  the  share,  especially  when  coupled 
[  457  ]  with  the  defendant's  signature.  [Lord  Ellenborovgh,  C.  J. 
Does  not  the  power  of  transfer  depend  also  upon  the  regula- 
tions of  the  society;  one  of  which  is,  that  the  proprietor,  de- 
sirous of  transferring  his  share,  shall  signify  the  same  to  the 
committee  hy  writing  under  his  hund,  mentioning  the  name, 
&c.  of  the  transferree?  But  here  the  defendant  never  in- 
serted the  name  of  the  transferree  under  his  own  hand-writ- 
ing as  required.]  It  is  not  necessary  that  the  name  of  the 
transferree  should  be  written  by  the  very  hand  of  the  propri- 
etor: he  might  not  be  able  to  write,  or  might  be  under  a  tem- 
porary disability;  and  there  can  be  no  fraud  in  such  a  case, 
because  the  committee  are  to  approve  the  person  proposed. 
[Lord  Ellenboroughy  C.  J.  The  object  of  the  regulation  was, 
that  the  committee  should  have  an  authentic  voucher  of  the 
recommendation  of  the  proprietor,  as  well  a9  exercise  their 
own  judgment  on  the  person  recommended.  If  one  who 
could  not  write  employed  another  as  his  general  agent  to 
write  for  him,  that  might  answer  the  purpose;  but  Savage  did 
not  stand  in  this  relation  to  the  defendant.  He  was  a  special 
agent ;  and  the  voucher  was  given  to  him  in  blank,  and  his 
filling  it  up  with  his  own  nominee  was  a  fraud  upon  the  so- 
ciety, 
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eiety,  who  had  not  thereby  the  intended  security  for  the  propri-        181 1. 

ety  of  the  recommendation.]    Whatever  deceit  was  practised,        

the  defendant  was  the  moving  cause  of  it.     By  putting  the       ^"JJ"" 
blank  voucher,  with  his  signatureto  it,  in  the  handof  his  agent,    Gaitskill. 
he  held  out  to  third  persons,  that  that  agent  had  a  general  au- 
thority to  sell  the  share  to  any  person  who  would  contract  with 
him;  and  by  this  the  plaintiff  was  induced  to  pay  his  money  to 
that  agent :  the  sale  for  ready  money  was  for  the  benefit  of  the 
principal,  [ZJoy/fy,  J.  The  rule  is,thatifa  purchaser  pay  his 
money  to  the  agent  of  the  vendor  before  the  time  when  the 
latter  is  authorized  to  receive  it,  he  makes  that  agent  his  own       [  438  ] 
tor  the  purpose  of  paying  over  the  money  to  the  right  owner.J 

Nolan,  contra,  was  stopped  by  the  Court. 

Lord  Em,en  borough,  C.J.  Every  person  who  pays  mo- 
ney beforehand  pays  it  at  his  own  risk.  The  agent  could  not 
have  claimed  the  money  before  it  was  due  to  the  principal; 
and  till  the  blank  was  filled  up  by  the  principal,  he  could 
not  claim  the  money,  and  the  agent  had  no  authority  to  re- 
ceive it.  The  regulation  is  for  the  security  of  the  society; 
but  it  also  operates  for  the  security  of  the  principal  himself, 
that  the  money  should  not  be  paid  to  his  agent  till  the  blank 
has  been  filled  up  by  himself.  He  may  choose  to  reserve  that 
in  his  own  hands,  after  a  purchaser  has  been  found  by  his 
agent  whom  he  himself  approves.  It  is  not  even  stated  that 
Savage,  though  commonly  acting  as  agent  between  vendor 
and  vendee  on  these  occasions,  usually  received  the  purchase- 
money,  or  had  done  so  on  any  former  occasion.  In  this  in- 
stance the  money  appears  to  have  been  paid  by  the  plaintiff 
upon  his  own  confidence  in  the  agent  employed  ;  and  having 
trusted  him,  without  any  fault  in  the  defendant  to  induce 
that  confidence,  he  must  stand  to  the  loss,  and  is  not  entitled 
to  recover  it  against  the  defendant. 

Grose,  J.  assented. 

Bayley,J.  (a)  There  is  no  doubt  in  this  case.  It  may  be 
admitted  that  Savage  would  have  had  authority  to  receive  the  C  139  ] 
purchase-money  when  the  transfer  was  complete,  which  is  ad- 
mitting a  great  deal  for  the  plaintiff:  but  still  the  question  is, 
whether  Savage  were  authorized  to  receive  it  at  the  time  when 
the  plaintiff  paid  it  to  him.  If  goods  are  to  be  paid  for  on  deli- 
very, and  the  vendee  will  pay  tor  them  to  one  who  acts  as  agent 

(a)  Le  Blanc,  J.  nas  indi,po?ed  and  absent. 

on 
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on  behalf  of  the  vendor,  before  they  can  be  delivered,  he  thereby 
constitutes  that  person  his  own  agent  until  the  time  when  the 
money  ought  to  have  been  paid  to  him,  and  must  stand  to  the 
Joss  if  it  be  misapplied.  Now  here  the  time  for  payment  was 
not  arrived  when  the  money  was  paid  to  Savage;  for  a  blank 
was  left  for  the  name  when  the  paper  was  delivered  to  Savage, 
and  by  the  regulations  of  the  Institution,  the  proprietor  is  to 
insert  the  name  of  his  own  nominee;  but  the  plaintiff  paid 
the  money  to  Savage  upon  his  filling  up  the  blank  with  the 
plaintiff's  name  :  he  therefore  paid  it  at  his  own  risk. 

Postea  to  the  Defendant. 


Williams,  one,  &c.  against  Jones. 

THE  plaintiff  declared  in  assumpsit  for  so  much  money  laid 
out  and  expended  by  him  at  the  request  of  the  defendant, 
as  his  attorney  and  solicitor,  and  on  his  retainer,  in  prosecuting 
and  defending  suits  in  the  supreme  court  of  judicature  at  Fort 
William  in  Bengal,  and  in  other  courts  in  parts  beyond  the 
seas,  in  the  East  Indies,  and  also  in  other  his  Majesty's  courts 
at  Westminster,  and  for  his  fees,  work  and  labour,  &c. ;  and 
also  upon  the  common  counts.  To  which  the  defendant 
were  resident  pleaded  non  assumpsit;  and  the  statute  of  limitations,  that 
the  causes  of  action  stated  did  not  accrue  within  six  years 
next  before  the  exhibiting  of  the  plaintiff's  bill.  To  which 
last  plea  the  plaintiff  replied,  that  the  defendant,  before  and 
at  the  time  when  the  said  causes  of  action  mentioned  in  the 
declaration  first  accrued  to  the  plaintiff  was  beyond  the  seas, 
authorized  to  to  w'*j  *n  ^e  ^asi  Indies;  and  that  the  defendant  after- 
exercise  the  wards,  on  the  1st  of  January  1809,  returned  from  beyond 
the  seas  into  this  kingdom,  which  said  return  of  the  de- 
fendant was  his  first  return  into  this  kingdom  from  beyond 
the  seas  after  the  said  causes  of  action  accrued ;  and  that 


Tuesday, 
May  1th. 
Though  the 
cause  of  ac- 
tion accrued 
within  the 

[  440  ] 
jurisdiction 
of  the  Su- 
preme. Court 
at  Calcutta, 
while  both 
the  parties 


there;  and 
by  the  king's 
charter, 
granted  in 
pursuance  of 
the  stat.  13 
G.  3.  c.  63. 
that  Court  is 


same  juris- 
diction in 
civil  cases  as 
is  exercised 
by  the  Court 
of  K.  B.  with- 
in England  by 

the  common  law  thereof:  and  assuming  that  by  such  authority  the  provisions  of  the 
statutes  of  limitation  21  J.  1.  c.  16.  8.1.  and  4  Ann.c.  16.  s.  19.  are  transferred  to  India 
as  part  of  the  law  of  England,  auxiliary  to  the  common  law ;  yet  by  the  express  terms  of 
the  savings  in. those  statutes,  as  applicable  to  the  Courts  here,  the  plaintiff's  right  of 
action  upon  an  assumpsit  is  saved,  if  he,  (having  returned  home  before  the  defendant) 
commence  such  action  within  six  years  after  the  defendant's  return  home,  though  more 
than  six  years  had  elapsed  in  India  after  the  cause  of  action  accrued  there,  and  during 
the  defendant's  stay  within  the  jurisdiction  of  the  Court  in  that  country. 

the 
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the  plaintiff   commenced   this  suit  against  the  defendant        1811. 

within  six  years  after  the  defendant's  first  return  into  this         *~" 

J  .  ,  •  1        William* 

kingdom  from  beyond  the  seas  since  the  accruing  of  (lie  said        againwt 

causes  ofaction.  The  defendant  rejoined,  thatafterthe  passing  Jo*  11. 
of  the  act  of  the  13  Geo.  3.  c.  63.  (which  is  the  act  for  regu- 
lating and  establishing  the  courts  of  judicature  inj  the  East 
Indies,)  the  King,  pursuant  to  the  powers  and  authorities 
thereby  given  to  him,  by  his  letters  patent  under  the  great 
seal  of  Great  Britain,  made  at  Westminster  on  the  26th  of 
March,  in  the  14th  year  of  his  reign,  granted  and  appointed 
that  there  should  be  within  the  factory  of  Fort  William  at 
Calcutta  in  Bengal,  a  court  of  record,  which  should  be  called 
the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal ; 
and  did  thereby  constitute  the  said  Supreme  Court  of  Judica- 
ture to  be  a  court  of  record  ;  and  that  such  court  should  con- 
sist ofa  chief  justice  and  three  puisne  justices,  &c.  who  should  [  441  J 
have  such  jurisdiction  and  authority  as  our  said  Lord  the 
King's  justices  of  his  court  of  K.  B.  had  or  might  lawfully 
exercise  within  the  said  part  o/Great  Britain  called  England, 
by  the  common  law  thereof.  That  the  King  thereby  cor- 
stituted  certain  persons  therein  named  the  first  chief  and 
puisne  judges  of  the  said  Court;  and  by  the  said  letters 
patent  ordained  and  appointed  that  the  said  Supreme  Court 
should  have  jurisdiction,  to  hear,  examine,  try,  and  determine 
all  actions  and  suits  which  should  arise  concerning  any  tres- 
passes, &c.  debts,  demands,  &c.  or  other  things  real  or  per- 
sonal in  the  several  provinces  of  Bengal,  Bahar,  and  Orissa, 
&c.  and  all  pleas  real,  personal,  or  mixed,  which  should  arise 
against  the  East  India  Company,  and  against  the  mayor  and 
aldermen  of  Calcutta,  and  against  any  other  of  the  King's 
subjects  who  should  be  resident  within  the  said  provinces,  or  who 
should  have  resided  there,  or  zoho  should  have  any  debts,  effects, 
or  estate,  real  or  personal,  within  the  same  ;  prout  patet,  Sic. 
Which  said  letters  patent  afterwards,  and  before  the  making  of 
the  defendant's  promises,  to  wit,  on  the  1st  of  September,  14 
Geo.  3.  were  openly  published  at  Fort  William  in  Bengal. 
The  defendant  then  averred,  that  before,  and  at,  and  long  after 
the  making  of  the  promises  in  the  declaration  mentioned,  the 
defendant  and  the  plaintiff  were  subjects  of  the  King,  and  were 
residing  at  Bengal  aforesaid,  within  the  jurisdiction  of  the  said 
Supreme  Court;  and  that  the  said  several  promises  were  wholly 

made, 
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1811.  made,  and  the  said  several  causes  of  action  wholly  accrued  to  the 
plaintiff  at  Bengal  aforesaid,  and  zzithin  the  said  jurisdiction  ; 

against       an(L  lnat  tne  defendant  continued  resident  at  Bengal  aforesaid, 

Jonks.  and  within  the  jurisdiction  of  the  said  Supreme  Court,  for  more 
than  six  years  after  the  making  of  the  said  several  promises; 

[  442  J  and  that  no  suit  or  action  was  commenced  by  the  plaintiff 
against  him  upon  the  said  promises,  at  any  time  within  six 
years  next  after  the  making  of  the  same;  nor  did  the  defendant 
promise,  in  manner  and  form  as  the  plaintiff  has  complained 
against  him,  at  any  time  within  six  years  next  before  he  quitted 
Bengals  foresaid,  &c.  To  this  the  plaintiff  demurred  generally. 
Tindal,  for  the  plaintiff,  stated  the  case  to  be  shortly  this  : 
that  the  plaintiff  and  defendant,  being  within  the  jurisdiction 
of  the  Supreme  Court  at  Bengal,  the  cause  of  action  accrued: 
that  the  plaintiff  soon  after  returned  home,  but  the  defendant 
continued  in  India  for  more  than  six  years,  and  then  returned 
home;  and  that  this  action  having  been  commenced  within 
six  years  after  the  defendant's  return,  the  question  was, 
whether  the  plaintiff's  remedy  were  barred  here  by  the 
statute  of  limitations.  But  first,  he  contended,  that  neither 
by  the  charter  referred  to,  nor  by  act  of  parliament,  was  the 
statute  of  limitations  made  part  of  the  law  of  India.  But  if 
it  were,  then  he  contended,  secondly,  that  the  courts  here 
having  co-ordinate  authority  with  those  in  India,  and  the  case 
falling  within  one  of  the  exceptions  in  the  statute,  the  plain- 
tiff's remedy  here  was  not  barred.  First,  the  only  juris- 
diction given  by  the  charter  to  the  Supreme  Court  is  such  as 
this  court  may  exercise  in  England  by  the  common  hue  thereof, 
which  therefore  does  not  include  the  statute  law.  And  this 
is  the  more  observable,  because  in  other  parts  of  the  charter 
the  same  jurisdiction  is  given  to  the  Supreme  Court  as  is  ex- 
ercised by  the  courts  of  admiralty,  and  the  courts  of  oyer  and 
T  443  1  terminer  in  England  (a);  which  doubtless  would  include  all 
powers  exercised  by  the  statute  law  in  admiralty  and  crimi- 

(a)  Lord  Ellenborough,  C.  J.  asked  how  the  Court  were  to  take 
judicial  cognizance  of  any  parts  of  the  charter  which  were  not  set  out  in 
the  pleadings  ;  to  which  it  was  first  answered  by  the  plaintiff's  counsel, 
that  the  act  of  parliament  13  G.  3.  c.  63.  authorizing  the  charter,  the 
provisions  of  the  latter  must  be  taken  to  be  incorporated  into  the  act : 
but  the  defendant's  counsel  afterwards  said  that  he  was  not  aware  that 
,  there  were  any  parts  of  the  charter  material  to  the  argument  which  were 

not  set  out. 

nal 
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nal  proceedings  before  those  respective  courts  here:  but  the        1811. 

civil  jurisdiction  is  only  given  to  be  exercised  according  to  the 

i  mi  •     •  i-         j  u     iL  i  e      William* 

common  law.     Ihis  is  confirmed  by  the  special  provision  ot        a^aimt 

the  st.  26'  Geo.3.c.D7.s.'3'l.,  which  enables  penalties  given  by  Jonei. 
statutes  for  offences  committed  against  the  exclusive  trade  of 
the  company  in  the  East  Indies  to  be  recovered  in  the  courts 
there,  in  like  manner  as  in  the  courts  of  Westminster /  which 
provision  would  not  have  been  necessary  if  the  Supreme 
Court  had  before  had  jurisdiction  of  all  civil  rights  by  the  sta- 
tu 1 1-  as  well  as  by  the  common  law.  [Lord  Ellenborough,  C.  J. 
Those  acts  had  probably  confined  the  suing  for  the  penalties  to 
be  in  the  courts  of  Westminster.']  At  all  events  it  is  clear  that 
the  jurisdiction  of  the  courts  in  India  does  not  embrace  the 
whole  body  of  the  British  statute  law  ;  and  if  not,  it  rests  upon 
the  party  setting  up  such  jurisdiction  in  bar  to  the  action,  to 
shew  the  distinction  between  those  statutes  which  are  and 
those  which  are  not  adopted,  and  that  the  statute  of  limita- 
tions falls  within  the  adopted  class.  The  bankrupt  laws  do 
not  extend  to  India,  (a)  nor  the  insolvent  debtors'  acts,  nor 
the  laws  of  costs,  &c.  [Lord  Etlenborough,  C.  J.  Suppos- 
ing the  law  of  limitations  of  actions  were  admitted  to  attach 
there,  so  as  to  have  barred  the  plaintiff's  remedy  in  the  Su-  [  444  j 
preme  Court  in  India,  if  he  had  sued  the  defendant  there, 
does  it  follow  as  a  consequence  that  his  right  of  action  would 
now  be  concluded  here?]  The  statutes  of  limitations  cannot 
by  the  very  terms  of  them  apply  to  India;  for  if  the  enacting 
part  be  transferred  thither,  the  exceptions  must  go  too;  one 
of  which,  that  of  being  beyond  the  seas,  occurring  both  in  the 
stat.  21  Jac.  1.  c.  16.  s.  7.  and  in  the  4  Anne,  e.  16.  s.  19, 
means  the  four  seas  out  of  England,  (or  of  Great  Britain 
after  the  union  with  Scotland,)  according  to  the  explanation 
given  in  the  notes  to  Co.  Lit.  109.  a.  and  b.  where  all  the 
authorities  are  collected,  and  in  King  v.  Walker  (b).  But, 
2dly,  if  the  statute  of  limitations  extend  to  India  without  that 
exception,  or  with  a  different  sense  put  upon  it,  at  any  rate  the 
charter  would  only  give  the  SupremeCourt  a  concurrent  juris- 


(a)  Ex  parte  Williamson,  1  Alls.  82.,  was  referred  to,  shewing  that  they 
did  not  extend  to  Ireland,  while  under  the  legislative  supremacy  of  this 
country,  as  a  separate  kingdom. 

<*)  1  Blue.  Rep.  186. 

diction 
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1811.        diction  with  the  courts  here;  and  there  are  no  words  in  the 

charter,  or  in  the  act  of  parliament  authorizing  it,  which  ex- 

against  elude  the  jurisdiction  of  this  court ;  and  without  express 
Jones.  words  or  necessary  implication  it  cannot  be  excluded. («)  The 
statute  of  limitations  only  attaches  to  bar  the  remedy  where 
the  plaintiff  might  have  sued  in  the  courts  here  within  six 
years  before,  and  omitted  so  to  do.  Neither  does  the  new  ju- 
dicature in  India  give  the  plaintiff  the  same  remedy  there 
which  he  ifi  entitled  to  here  as  a  British  subject  ?  for  though 
the  courts  there  be  founded  upon  the  common  law  of  England, 
yet  they  differ  in  several  material  respects:  they  do  not  de- 
cide by  juries  in  civil  cases ;  they  proceed  upon  depositions ; 
they  are  required  to  give  judgment  according  to  justice  and 
[  445  ]  right,  which  does  not  necessarily  confine  them  to  the  munici- 
pal laws  of  this  country :  and  if  this  defence  were  admitted,  it 
would  extend  to  the  case  of  every  colony  of  this  country  where 
the  common  law  of  England  is  adopted  as  the  basis  of  the 
colonial  code.  And  it  would  be  difficult  to  draw  the  line 
even  there,  and  to  shew  that  the  same  consequence  would  not 
follow,  if  the  parties  were  in  any  foreign  country  where  the 
plaintiff  might  have  sued  within  six  years  before  the  action 
brought  here. 

Pcake,  contra.,  contended,  that  by  the  charter  constituting 
the  Supreme  Court  at  Fort  William  in  Bengal,  the  benefit 
of  the  law  of  England  was  given  to  British  subjects  resident 
within  its  jurisdiction ;  one  of  the  provisions  of  which  law 
is,  that  no  man  shall  be  charged  in  a  personal  action  on  a 
contract,  unless  commenced  within  six  years  from  the  cause 
of  action  arising.  The  jurisdiction  of  the  court  is  not 
founded  merely  upon  the  charter,  but  upon  the  act  of  the  13 
Geo.  3.  c.  63.  enabling  the  King  to  grant  it.  All  the  provi- 
sions both  of  the  act  and  of  the  charter  are  conformable  to 
the  law  of  England.  By  s.  13.  the  Supreme  Court  to  be 
erected  under  the  charter  "  shall  have  and  is  declared  to  have 
"  full  power  and  authority  to  exercise  and  perform  all  civil, 
"criminal,  admiralty,  and  ecclesiastical  jurisdiction,"  &t\ 
"  and  to  do  all  such  other  things  as  shall  be  found  necessary 
"  for  the  administration  of  justice,  and  the  due  execu- 
*'  tion  of  all  or  any  of  the  powers  which  by  the  said 
"  charter  shall  be  granted  to  the  said  court."  It  is  there 
(a)  Cates  v.  Knight,  3  Term  Hep.  442. 

by 


in  thk  Fifty. fiust  Ylab  of  (JEORGE  III.  445 

by  also  made  a  court  of  record,  and  a  court  of  oyer  and  ter-  181 1, 
aiiucr  and  gaol  delivery.  Its  jurisdiction  (by  s.  14.)  is  to 
extend  to  all  British  subjects  residing  in  Bengal,  Bahar,  and  af:aimt 
Orissa.  It  i*  stated  indeed  by  the  charter  that  the  Court  is  Jo***. 
to  exercise  such  jurisdiction  as  the  Court  of  K.  B.  here  does  [  446  ] 
in  England,  by  the  common  law  thereof;  but  that  is  merely 
named  in  contradistinction  to  the  admiralty  and  ecclesiastical 
jurisdiction  also  conferred  upon  it,  and  not  in  exclusion  of 
the  statute  law,  which  is  grafted  upon  the  common  law  and 
governed  by  the  same  rules  and  principles  of  construction. 
The  rule  of  the  common  law  being  given,  it  must  be  given 
with  all  die  modifications,  additions,  and  restrictions  which 
have  from  time  to  time  been  engrafted  upon  and  consolidated 
with  it  by  the  statute  law  since  time  of  legal  memory,  as  ac- 
cessaries to  the  principal ;  so  far  at  least  as  this  body  of  laws 
is  applicable  to  a  foreign  country  :  amongst  these  the  sta- 
tutes of  limitation  are  interwoven  with  and  now  form  part 
of  the  right  of  action  and  defence  given  to  British  subjects. 
In  the  argument  of  Blfinkard  v.  Galdy  («),  P  ember  Ion  said 
that  the  statute  of  limitations  extended  to  Jamaica  (6),  which 
was  not  denied.  He  referred  also  to  2  Pr.  Wms.  75,  6.  and 
Campbell  v.  Hall,  Coicp.  204.  [Lord  Ellenborough,  C.  J. 
Can  a  disability  to  sue  in  the  courts  here  grow  out  of  any 
charter  ?  By  the  statute  of  limitations  the  party  cannot  sue 
after  the  six  years  from  the  cause  of  action,  but  there  is  a  re- 
servation of  his  right  if  the  defendant  were  beyond  seas  dur- 
ing that  period.  How  then  can  the  King  by  his  charter 
carry  the  disability  further,  and  abrogate  the  reservation  with 
respect  to  the  courts  here  ?]  The  object  was  to  extend  the 
benefit  of  our  laws  to  the  British  subjects  in  India.  [Lord 
Ellenborough,  C.  J.  It  may  have  that  effect  while  those 
subjects  remain  in  India;  but  how  can  any  restriction  attach  L  "•  J 
upon  them  here  by  virtue  of  the  charter  ?  Bayley,  J.  It 
does  not  appear  that  the  plaintiff  continued  in  India  during 
the  six  years ;  and  can  the  disability  by  the  charter  attach 
upon  him  here,  in  consequence  of  its  operation  in  India 

(a)  4  Mod.  215.  222.  S.  C.  2  Salk.  411. 

(b)  This  aud  other  colonies  have  legislatures  of  their  own,  by  which 
laws  have  been  from  time  to  time  mack-,  adopting  certain  statutable  re- 
gulations of  the  parent  state.     In  the  priori  pal  case  cited  the  statute  of 

the  5  &  6  Ed.  6.  c.  16.  against  the  sale  of  offices,  was  held  not  to  extend     >  t 
to  that  colony. 

after 


447 


CASES  in  EASTER  TERM, 


J811. 

Williams 
against 

JpHJES. 


[448] 


after  he  had  returned  from  thence  ?]  If  the  defendant  were 
once  discharged  by  the  law  of  England  as  extended  to  and 
exercised  in  India,  the  debt  could  not  revive  anew  against 
him  upon  his  return  to  this  country.  It  is  material  in  this 
case  that  the  debt  arose  in  India,  and  therefore  the  case  is 
distinguishable  from  Strilhorst  v.  Grceme  (a),  and  other 
cases,  where  the  contract  may  be  taken  to  have  arisen  here. 
The  general  rule  is,  that  all  contracts  must  be  governed  by 
the  law  of  the  country  where  they  are  made  ;  and  if  any 
thing  happen  by  which  the  party  bound,  continuing  under 
that  law,  is  discharged,  he  cannot  afterwards  be  again  liable 
by  coming  here.  As  in  Burrows  v.  Jemimo  (b),  where  the 
acceptor  of  a  bill  of  exchange  at  Leghorn,  being  sued  here, 
brought  his  bill  to  be  relieved,  on  the  ground  that  he  was 
discharged  by  the  law  of  Leghorn,  by  reason  of  the  insol- 
vency of  the  drawer,  and  the  want  of  assets  when  he  accepted 
the  bill.  And  on  that  ground  Lord  Chancellor  King  held  it 
to  be  a  discharge  here  ;  and  mentioned  the  case  of  Hutchin~ 
son  (c),  who  having  killed  a  person  in  Spain,  and  been  tried 
and  acquitted  of  murder  there,  such  acquittal  was  held 
pleadable  in  bar  of  an  indictment  for  murder  here.  So  where 
in  Ballantine  v.  Goulding  (d),  a  debt  was  contracted  in  Ire- 
land, a  discharge  under  a  commission  of  bankrupt  there  was 
held  to  be  a  discharge  here  ;  and  the  same  rule  prevailed  in 
Potter  v.  Brown  (e),  upon  a  discharge  of  the  drawer  of  a  bill 
there  who  had  become  bankrupt  by  the  law  of  the  state  where 
the  parties  then  resided  ;  although  the  bill  was  drawn  upon  a 
person  here  who  had  refused  to  accept  it.  [Lord  Ellenborough, 
C.  J.  Suppose  those  parties  had  contracted  in  a  foreign 
country,  where  the  remedy  was  barred  if  not  pursued  within 
three  years;  and  they  had  returned  hero  after  the  three  but 
before  six  years  had  elapsed,  could  the  bar  by  the  law  of  that 
country  be  pleaded  to  an  action  here  ?J  According  to  the 
principle  of  the  cases,  the  lapse  of  three  years  would  be  a  bar 
in  that  case.  In  Green  v.  Itevelt  (f)  the  statute  of  limitations  is 
said  to  be  a  beneficial  law,  on  which  the  security  of  all  men 

(a)  2  Blue.  Reg.  723.  and  2  Wils.  145.         (b)  2  Stra.  733. 

(c)  Vide  I  Show.  6.  (d)  Co.  B.  L.  515. 

(<?)  5  JSast,  124.  There  is  an  error  in  the  marginal  note  of  that  case  ; 
at  the  beginning  of  it  plaintiff  is  put  for  defendant,  and  defendant  for 
plaintiffs. 

(/)  2Salk.  421. 

depends 
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depends,  and  is  therefore  to  be  favoured;  and  so  it  «  as  in  Hull       1811. 
v.  ff'asbourn.(a)    And  there  is  the  more  reason  for  extending 
the  protection  of  it  to  this  case,  where  the  plain  till'  has  all  the        again,i 
time  had  the  benefit  of  the  same  law  exercised  by  a  court  of       Jo««. 
co-ordinate  jurisdiction.    I  f  this  defence  do  not  avail,  the  con- 
sequences will  be  very  oppressive.   The  contract  was  made  in 
India,  where  all  the  witnesses  to  it  also  reside;  and  it  would  be 
most  grievous  to  the  British  subjects  there,  if  after  having 
spent  the  greater  part  of  their  lives  there,  and  been  protected 
bv  the  same  law  of  limitations  which  prevails  here,  they  were 
liable  afresh  upon  their  return  home  to  answer  upon  every 
contract  they  had  entered  into  during  that  time,  from  which 
they  had  been   long  before   discharged  by  mere  lapse  of 
time. 

Tindal,  in  reply,  said  that  the  inconveniences  of  the  one  con-  r  449  1 
struction  might  fairly  be  balanced  by  those  of  the  other.  If 
the  witness  to  a  contract  in  India  returned  to  this  country, 
the  plaintiff  would  have  no  power  to  take  his  deposition  here 
in  order  to  transmit  it  to  India  for  the  purpose  of  suit  there, 
and  consequently  he  would  be  without  remedy:  whereas 
there  is  a  power  to  take  the  depositions  of  witnesses  in  In- 
dia for  the  purpose  of  suit  here*  In  Burrows  v.Jemimo,(b) 
and  the  other  cases  of  foreign  bankruptcies,  the  debts  were 
extinguished  by  the  laws  of  the  foreign  state  upon  making 
distribution  of  the  bankrupt's  effects  amongst  the  creditors 
as  far  as  the  assets  went;  but  the  statute  of  limitations  only 
bars  the  remedy,  and  not  the  debt.  The  question  comes 
shortly  to  this;  where  a  statute  lias  allowed  a  plaintiff  to 
sue  a  defendant  coming  here,  however  long  he  may  have 
been  abroad,  upon  a  contract  made  there;  can  that  right  bes 
defeated  by  the  defendant's  having  remained  in  India  for 
more  than  six  years  after  the  contract  made? 

Lord  Ellen  borough,  C.  J.  The  question  is,  how  stands 
the  plaintiff's  right  of  action  in  the  courts  here  under  the  law 
of  England?  Ishe  bound  by  having  contracted  in  India, nndbv 
the  defendant's  having  continued  within  the  jurisdiction  of  the 
court  there  for  six  years  without  being  sued :  and  is  the  plain- 
tiff here  ousted  by  the  charter  giving  jurisdiction  to  the  courts 
in  India  of  his  right  of  action,  which  is  saved  to  him  by  the 
statutes  of  Jajnes  and  Anne?  At  common  law  he  might  have 

(a)  Vide  1  Salk.  4S0.     Carth.  i  16.     I  Shew.  98.         (*)  2  Slra.  7*9. 
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sued  at  any  time:  but  the  stat.  21  Jac.  1.  (c.  16.  s.  7.)  takeg 
away  the  right  of  suit  in  this  case  after  a  lapse  of  six  years; 
♦saving  to  the  plaintiff  his  action  if  he  were  beyond  the  seas  at 
the  time  when  his  cause  of  action  accrued,  if  he  bring  it  within 
the  time  limited  after  his  return  from  beyond  the  seas;  and 
the  stat.  4  Ann.  (e.  16.  s.  19.)  contains  a  similar  provision  in 
case  the  defendant  shall  be  beyond  the  seas  at  the  time  of  the 
cause  of  action  accruing,  that  then  the  plaintiff  shall  beat  li- 
berty to  bring  his  action  against  such  person  "  after  his  return 
"  from  beyond  the  seas,"  so  as  the  plaintiff  takes  his  remedy 
after  the  defendant's  return  from  beyond  the  seas  within  the 
time  limited.  If,  therefore,  the  action  be  commenced  within 
six  years  after  the  return  of  either  party,  the  right  of  suit  is 
saved  by  these  statutes.  How  then  is  the  plaintiff  to  be  de- 
vested of  this  right  by  a  charter  which  the  king  was  empow- 
ered by  statute  togrant  forthe  purpose  of  erecting  courts  of  ju- 
dicature in  India  f  Assuming  that  the  charter  hasgiven  to  those 
courts  a  jurisdiction  analogous  to  that  which  is  exercised  by 
this  Court,  and  that  they  have  adopted  the  statutes  of  limita- 
tions ;  still  those  statutes  could  only  have  the  effect  of  barring 
the  remedy  in  those  courts  in  the  cases  provided  for  there;  but 
they  do  not  extinguish  the  right;  for  if  so,  the  remedy  could 
not  be  revived  by  a  subsequent  promise.  But  what  is  there  to 
bar  the  remedy  here,  where  the  same  law  which  is  set  up 
against  him  expressly  saves  the  plaintiff's  right  of  suit?  It 
is  said  that  parties  who  have  contracted  abroad  return  to  this 
country  with  the  same  rights  only  which  they  had  in  the 
Country  where  they  so  contracted ;  and,  generally  speaking, 
that  is  so:  that  is,  if  the  rights  of  the  contracting  parties  be 
extinguished  by  the  foreign  law  upon  the  happening  of  cer- 
tain events :  but  here  there  is  only  an  extinction  of  the  remedy 
in  the  foreign  court,  according  to  the  law  stated  to  be  received 
there,  but  no  extinction  of  the  right:  and  there  is  no  law  or 
authority  for  saying  that  where  there  is  an  extinction  of  the 
remedy  only  in  the  foreign  Court,  that  shall  operate  by 
comity  as  an  extinction  of  the  remedy  here  also.  If  it  go 
to  an  extinguishment  of  the  right  itself,  the  case  may  be  dif- 
ferent. Here  then  the  plaintiff,  having  once  an  unlimited 
right  of  suit  till  restrained  by  the  statutes  of  limitations, 
which  still  save  the  right  in  certain  cases;  we  must  look 
into  those  statutes  to  see  whether  this  case  come9  within 

3  that 
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that  restriction  ;  and  as  we  find  that  it  is  expressly  within  one        181 1. 
of  the  savings,  we  must  pronounce  that  the  action  is  main-     .. 

.   •      .  .  5  '  l  William 

tamable.  againtt 

Grose,  J.  There  is  nothing  in  our  law  which  has  extin-  Jo  km. 
guished  this  debt;  and  nothing  is  stated  to  show  that  it  is  ex- 
tinguished by  the  law  of  the  country  where  it  was  contracted, 
and  where  the  parties  resided  at  the  time.  Then  if  not  extin- 
guished, the  plaintiff  may  sue  for  it  here,  unless  his  remedy 
be  barred  by  the  statute  of  limitations;  but  as  the  defendant 
is  shewn  to  have  resided  beyond  seas  till  within  the  last  six 
years,  the  case  is  expressly  brought  within  one  of  the  excep- 
tions in  the  statute. 

Bayley,  J.  (a)  The  statute  oflimitations  only  bars  the 
plaintiff's  remedy  and  not  the  debt,  and  the  extent  of  the 
defendant's  argument  is  only  to  shew  that  the  remedy  is 
barred  in  India  ;  but  that  does  not  shew  it  to  be  barred  here. 
The  hardship  of  such  a  case  is  urged  :  but  it  does  not  appear 
that  the  plaintiff  was  resident  in  India  the  whole  of  the  six 
years;  and  then  the  question  would  be,  whether  in  conse- 
quence of  the  defendant's  having  remained  there  during  that 
period,  the  plaintiff  shall  be  barred  of  his  remedy,  because  if  [  452  ] 
he  also  had  continued  there  and  had  afterwards  sued  in  the 
court  at  Calcutta,  he  would  have  been  barred  of  his  remedy 
by  the  plea  of  the  statute  of  limitations.  The  argument  of 
inconvenience  also  urged  has  been  well  answered  by  shewing 
the  greater  facility  of  obtaining  evidence  of  the  contract  to 
be  used  here  by  means  of  depositions  taken  in  India,  than  in 
the  alternative  case.  Upon  the  reason  also  of  the  thing,  upon 
which  the  statute  proceeded  ;  the  presumption  of  payment  by 
lapse  of  time  is  not  so  strong  where  one  of  the  parties  was  in 
India  during  the  time,  as  where  both  of  them  are  here.  But 
it  is  sufficient  to  say,  that  the  defendant  has  not  brought  him- 
self within  the  protection  of  the  statute  barring  the  plaintiffs  , 
remedy  here,  by  reason  of  the  exception  of  the  defendant's 
being  beyond  seas  during  the  time. 

Judgment  for  the  Plaintiff. 
(a)  Le  Blanc,  J.  was  indisposed  and  absent. 


The 
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The  King  against  The  Inhabitants  of  Smarden. 

TWO  justices  by  their  order  removed  Richard  Gilbert 
his  wife  and  children,  from  Great  Chart  to  Smardcn,\n 
the  county  of,  Kent ;  which  order  was  confirmed  on  appeal 
to  the  Sessions,  subject  to  the  opinion  of  this  Court  upon  the 
following  case:  , 

On  the  28th  of  November  1795  the  pauper  Richard  Gil- 
bert was  bound  by  indenture  to  J.  Gurr,  of  Smarden,  shoe- 
maker, to  serve  him  as  an  apprentice  for  seven  years.  Only 
one  deed  was  executed,  which  by  common  consent  was  depo- 
sited in  the  hands  of  a  Mr.  La?*ge,  to  be  retained  by  him  for 
the  use  and  benefit  of  both  parties  until  the  expiration  of  the 
service.  The  pauper  lived  with  and  served  his  master  at 
Smarden  till  within  four  months  of  the  expiration  of  the  term 
for  which  he  was  bound,  when  his  master  made  an  agreement 
with  one  O  How  ay,  of  the  parish  of  Hedcorn,  shoemaker,  that 
the  pauper  should  go  to  work  for  him  (Olloway)  at  Hedcorn 
during  the  remainder  of  his  apprenticeship.  Olloway  was  to 
board  and  lodge  the  pauper,  and  to  pay  Crurr,  the  original 
tice  unknown   master,  3s.  weekly  for  the  services  of  the  pauper.  This  agree- 


An  appren- 
tice, atter, 
serving  out 
most  of  his 
time  with  his 
master  in  S., 
obtained  a 
subsequent 

f  453  ] 
settlement  in 
//.,  by  serving 
another  mas- 
ter there  for 
40  days  by  the 
direction  of 
his  first  mas- 
ter, who  was 
to  receive  3s. 
a-week  from 
the  second 
master  for 
such  service : 
and  being 
then  dismis- 
sed by  the  se- 
cond master, 
the  appren- 


to  the  first 

master,  and 

without  any 

intention  of 

returning  into 

his  service 

again,  lodged 

for  one  night 

in  the  same 

parish  of  S., 

and  then  went 

into  a  third 

parish  and 

worked  for 

himself  for  a 

month,  when 

his  term  being 

expired,  he 

returned  to  5., 

and  went  with  his  original  master  to  a  common  friend,  with  whom  the  indenture  had 

been  deposited,  to  take  it  up;  which  he  did  and  carried  it  away.  Held  that  the  settlement 

was  not  brought  back  to  S.  by  such  casual  lodging  of  the  apprentice  one  night  in  the 

same  parish  of  his  master,  without  any  resumption  of  or  eveu  intention  to  resume,  the 

service  with  the  first  master  under  the  indenture; 

and 


ment  was  made  entirely  by  Gurr  without  consulting  Gilbert 
the  apprentice ;  and  of  the  weekly  stipend  no  part  was  re- 
served for  the  benefit  of  the  apprentice.  The  pauper  ac- 
cordingly went  to  work,  and  continued  with  Olloway  in 
Hedcorn  till  within  three  weeks  of  the  end  of  his  apprentice- 
ship; boarding  and  sleeping  at  Olloway' s  house  in  Hedcorn 
during  the  whole  of  the  time.  At  this  periodj  as  the  pauper 
was  told  by  Olloway,  the  parish  officer  of  Hedcorn  called 
on  Olloway,  and  in  consequence  of  a  conversation  between 
the  officer  and  Olloway,  which  was  not  heard  by  the  pauper^ 
Olloway  told  the  pauper,  that  he  did  not  wish  to  affront  the 
parish,  and  that  he  (the  pauper)  must  therefore  leave  him 
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and  seek  work  elsewhere.  The  pauper  left  Olloway  on  that 
day,  and  went  to  Smarden,  where  he  slept,  but  did  not  return 
to  his  master  Gurr,  nor  had  he  any  intention  of  doing  so,  as 
his  master  hnd  not  used  him  well,  and  he  knew  Gurr  had  no 
work  to  employ  him  upon.  Gurr  did  not  see  the  pauper  on 
the  night  of  his  sleeping  at  Smardcn,  nor  did  it  appear  that 
he  was  acquainted  with  the  circumstance  of  the  pauper  being 
there.  The  pauper  went  (he  following  day  to  Great  Chart, 
where  he  continued  to  work  for  his  own  maintenance  until 
the  expiration  of  the  term  of  his  apprenticeship  ;  when  that 
clay  arrived,  he  returned  to  Smarden,  and  his  master  and  he 
went  together  to  the  person  in  whose  hands  the  indenture  of 
apprenticeship  was  by  their  joint  consent  deposited,  and 
from  that  person,  with  the  master's  consent,  he  received  the 
indenture  and  took  it  away. 

Gurnet/  and  Adolphus^  in  support  of  the  Order  of  sessions, 
contended,  that  the  apprentice  returning  from  Hedcorn  to 
Smdrden,  and  sleeping  there  one  night  where  he  had  been 
before  settled  by  serving  his  original  master  there  for  above 
40  days,  and  where  that  master  still  continued  to  live,  and 
which  was  the  proper  home  of  the  apprentice,  brought  back 
the  settlement  from  Ilcdcorn  to  Smarden,  by  the  current  of 
authorities  upon  this  point.  [Lord  Ellenborough,  C.  J. 
Must  you  not  first  shew,  that  his  return  to  Smardcn  was  in 
his  character  of  apprentice  ?  For  he  neither  went  to  hrs 
master's  house ;  nor  does  it  appear  that  his  master  even 
knew  of  his  being  there.]  The  apprentice  still  continued  in 
liis  master's  service  when  he  returned  to  Smardcn;  for  up 
to  that  time  he  was  earning  wages  for  his  master.  Theh 
being  in  his  master's  service,  the  fact  of  his  sleeping  in  the 
same  parish,  in  which  he  had  before  served  him  for  more  than 
40  days,  is  sufficient,  according  to  the  general  doctrine  recog- 
nized in  The  King  v.  Brighton  (a) ;  and  the  want  of  know- 
ledge of  the  fact  by  the  master  cannot  make  any  difference. 
The  cases  (b),  where  the  apprentice's  return  into  the  parish 
of  the  original  master  has  been  held  not  to  bring  back  the 
settlement,  went  on  the  ground  that  the  relation  of  master 
and  servant  had  in  tact  been  abandoned,  and  that  it  was  not 
a  return  into  the  service  of  the  master  :  but  here  there  had 
been  no  abandonment  in  fact  of  such  relation,  and  both  par- 
(a)  5  Term  Rep.  188.         (b)  Vide  Hex  v.  Topsham,  7  East,  460. 
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ties  subsequently  recognized  its  continuance  at  that  time  by 
joining  together,  at  the  expiration  of  the  apprenticeship,  to 
take  the  indenture  out  of  the  hands  of  their  common  trustee 
with  whom  it  had  been  deposited.  [Lord  Ellenborough,  C.J. 
Such  recognition  of  the  master  would  apply  as  well  to  the 
service  of  the  apprentice  with  Olloway  in  Hedcorn.     But  is 
there  any  case  where  the  mere  fact  of  the  apprentice  return- 
ing into  his  master's  parish,  and  sleeping  there  unknown  to 
his  master,  without  either  returning  in  fact  into  his  master's 
service,  or  even  having  any  intention  to  do  so,  but  on  the 
contrary  where  it  is  found  that  he  had  no  such  intention,  has 
been  coupled  on  with  a  former  service  in  the  same  parish,  so 
as  to  get  rid  of  an  intervening  settlement  acquired  in  another 
parish  ?]     It  being  admitted  that  there  was  no  such  case, 
Taddy  and  Bolland,  contra,  were  stopped  by  the  Court. 
Lord  Ellenborough,  C.  J.     This  is  the  case  of  an  ap- 
prentice bound  for  seven  years,  who,  having  served  out  all 
but  four  months  of  his  time  with  his  master  in  the  parish  of 
Smarden,  was  let  out  to  work  for  another  person  in  Hedcorn 
by  his  original  master,  who  was  to  receive  3s.  a  week  for  his 
service  from  such  new  master  for  the  time  he  worked  there 
with  him.    Having  resided  in  Hedcorn  for  three  months  with 
the  second  master,  he  was  dismissed  by  the  interference  of 
the  parish  officer  ;   whereupon  the  apprentice  returned  to 
Smarden  for  one  night,  but  not  to  his  first  master,  nor  into 
his  service,  nor  having  any  intention  so  to  do,  but  merely  to 
get  a  bed  there,  as  he  would  have  done  any  where  else. 
Then  can  this  be  called  a  returning  into  the  service  of  the 
first  master,  who  was  even  ignorant  of  the  fact  of  the  pauper's 
being  there  ?  But  it  is  said  that  the  master  afterwards  recog- 
nized the  continuance  of  the  relation  between  them  at  that 
time,  by  going  with  the  pauper,  when  the  term  of  appren- 
ticeship expired,  to  take  up  the  indenture;  but  how  can  that 
vary  the  question  whether  the  pauper  returned  into  his  service 
on  the  night  when  he  slept  in  Smarden,  against  the  conclusion 
to  be  drawn  from  all  the  other  facts  of  the  case  ?    There  being 
then  no  residence  of  the  pauper  in  Smarden  under  the  inden- 
ture for  any  part  of  the  last  40  days  of  the  apprenticeship,  ex- 
cept by  coupling  the  night  when  he  slept  there  on  his  return 
from  Hedcorn  with  his  previous  residence  in  Smarden;  and 
that  having  been  a  mere  casual  residence,  and  not  under 

the 
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the   indenture;  the  settlement  which  he  had  acquired  in  1811. 

Hedcorn  by  40  days'  residence  there,  under  the  agreement 

made  by  his  master,  still  continued  there,  and  consequently  again"? 

the  orders  must  be  quashed.  The  Inhabit- 

Gitosr.  and  Baymy,  Justices,  (Le  Blanc,  J.  being  ab-  •JJJ/J, 
sent,)  concurred  ;  and  Bayley,  J.  said,  that  the  last  lodg- 
ing of  the  pauper  in  Smarden  was  not  a  lodging  there  under 
the  indenture. 


[  457  ] 

Wednesday, 
Folkein  against  Critico:  May 8th. 

)HE  Attorney -General  opposed  a  rule  which  had  been  Tlie  defend- 

applied  for  on  the  part  of  the  defendant's  bail,  for  a  custody  of  a 

habeas  corpus  to  bring  him  up,  for  the  purpose  of  his  being  messenger 

rendered  in  their  discharge  in  this  action;  and  stated  from  order  of  the 

the  affidavits,  that  an  order  had  been  issued  by  the  secretary  secretary  of 

of  state  for  the  home  department  for  sending  the  defendant,  slate  for  l!le 
r  °  '  purpose  of 

who  was  an  alien,  out  of  the  kingdom,  under  the  provisions  being  sent 
of  the  late  act  of  the  43  Geo.  3.  c.  155.     That  the  defendant  out  «f the, 

,  .         _  -ii  kingdom  by 

was  in  the  custody  of  a  messenger,  in  order  to  be  sent  to  virtue  of  the 

Smyrna,  to  which  place  there  were  not  many  opportunities  aJlen  act»  4* 

of  sending  him  at  the  present  period;  but  a  passage  had  the  Court  ris 

been  secured  for  him  by  government,  at  a  considerable  ex-  fused  to  issue 

pence,  in  a  vessel  immediately  about  to  depart  to  that  port ;  pUSa„nSthe°r" 

and  if  he  were  now  to  be  brought  up  to  this  Court,  it  would  application 

be  attended  with  great  inconvenience,  and  might  probably  °'.n,s  bai'  to 
•  i    .i     i  o  ••  or  J   bring  him  up 

risk  the  loss  ot  his  passage.  that  they 

The  Court  thought  that  this  was  a  sufficient  answer  to  the  J?'^*  rjnder 
granting  of  the  habeas  corpus ;  but  were  not  averse  to  relieve  own  dis- 
the  bail  in  some  other  way,  who  they  agreed  ought  not  to  be  cnarS<%  on 
prejudiced  by  the  act  of  the  state  interposing  to  prevent  them  the 'public  in- 
from  making  a  render,  which  otherwise  they  were  entitled  convenience, 
and  in  time  to  do.   And  Lord  Ellenborough,  C.  J.  adverted  JJobabferisk 

of  his  pass- 
age, which  had  been  taken  in  a  ship  immediately  about  to  sail  to  his  destined  port:  and 
they  also  refused,  while  he  was  still  in  the  kingdom,  and  might  possibly  be  set  at  large 
again,  to  enter  an  exoneretur  on  the  bail-piece:  but  they  said  they  would  remember 
that  the  situation  of  the  bail  was  without  any  fault  of  theirs,  if  any  proceedings  were 
taken  against  them  in  the  mean  time. 

Be  2  to 
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181 1.  to  the  case  of  Fowler  v.  Dunn  (a),  where  the  Court  had  re- 
fused a  habeas  corpus  at  the  prayer  of  the  bail,  to  bring  up 
a  defendant  *  who,  pending  the  suit,  was  sentenced  !o  trans- 
portation, and  was  then  on  the  point  of  being  transported  ; 
though  they  relieved  the  bail  in  another  way. 

Cotnyn,  who  had  moved  the  rule  on  the  authority  of  Sharp 
v.  Sheriff  (b),  where  a  similar  application  was  granted  in  the 
case  of  one  in  custody  on  a  charge  of  felony,  said  that  he  was 
not  anxious  to  sustain  this  mode  of  relieving  the  bail,  if  the 
Court  thought  that  there  was  another  more  preferable  mode 
of  doing  the  same  thing:  and  therefore,  upon  the  present  rule 
being  discharged,  he  proposed  moving  immediately  for  a 
rule  to  enter  an  exoneretur  on  the  bail-pieee. 

The  Court,  however,  said,  that  they  would  not  grant  it 
immediately,  while  the  defendant  was  still  in  the  kingdom, 
and  might  possibly  be  set  at  large  again  ;  but  they  would 
not  forget  their  present  impression  of  the  case,  as  to  the 
situation  of  the  bail,  if  any  proceedings  were  had  against 
them  in  the  mean  time,  whenever  the  matter  was  properly 
brought  before  the  Court  again  ;  though  for  the  present 
they  would  not  make  any  rule  for  exonerating  them. 

(a)  4  Burr.  2034.  ,•  and  vide  Woods.  Mitchell,  6  Term  Rep.  247. ;  and 
Robertson  v.  Patterson,  7  East,  405. 

(b)  7  Term  Rep.  226. 

• 
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Friday, 

May  loth.  Fenton  and  Others  against  Goundry. 

In  a  count  pnflHE  declaration  stated, that  whereas  the  plaintiffs  horeto- 
against  the  .  »  ,r.irt  » 

acceptor  of  a     JL    fore,  to  wit,  on  the  4th  ot  January  1810,  at  Leeds,  &c. 

bill  of  ex-       according  to  the  usage  and  custom  of  merchants,  &c.  made 

change,  .  ... 

stated  to  be     their  certain  bill  of  exchange  in  writing,  &c.  dated  the  same 

accepted  pay-  day  and  year  above-said,  and  directed  to  the  defendant  by 
(U*9  it  is  '  *ne  fifm  an0<  description  of  Messrs.  W.  Goundry  and  Co.  54, 
sufficient  to 

allege  generally  a  request  by  the  plaintiff  to  the  defendant  to  pay  the  bill,  without  al- 
leging that  it  wa»  presented  for  payment  at  the  particular  plaice.  And  no  objection 
can  be  taken  on  demurrer,  not  assigning  at  least  the  cause  specially,  that  after  stating 
the  day  on  which  the  bill  was  drawn,  which  was  made  payable  at  a.  future  day, 
the  count  alleged  that  "  afterwards,  to  wit,  on  the  same  day,"  &c.  the  demand  of 
payment  was  made. 

Lower 
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Lower  Slwdxccll,  JVapping,  London,  and  by  the  said  bill  the         1811. 

plaintilhvfour  months  after  date,  required  the  defendant  to       „ 

Feu tow 
pay  to  their  order  257/.  ic2s.  6d.  value  received  ;    which  said       aguinu 

bill  the  defendant  afterwards,  to  wit,  on  the  same  day  and      GouauRiff 

year  abovesaid,  at  Leeds,  &c.  upon  sight  thereof,  accepted, 

according  to  the  said  custom,  payable  at  (J.  Sikes,  Suaith, 

and  Co.  and  the  plaintiffs  averred,  that  they  had  not  mado 

any  order  for  the  payment  of  the  said  sum,  &c.  :    by  reason 

whereof,  according  to  the  said  custom,  and  by  the  law  of 

merchants,  the  defendant  heretofore,  to  wit,  on  the  same  day 

and  year  above-said,  at  Leeds,  &c.  became  liable  to  pay  to 

the  plaintiffs  the  said  sum  of  money  in  the  said  bill  menr 

tioned,  at  the  time  when  the  same  should  become  due  and 

payable,  according  to  the  tenor  and  effect  of  the  said  bill,  and 

of  bis  acceptance  thereof as  aforesaid :  and  being  so  liable,  the 

defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the 

same  day,  &c.  at  Leeds,  &c.  promised  the  plaintiffs  to  pay  to 

them  the  said  sum  in  the  said  bill  specified,  at  the  time  when 

the  same  should  become  <S\\c  and  payable,  according  to  the 

tenor  and  effect  of  the  said  bill,  and  of  his  said  acceptance  thereof 

as  aforesaid :  yet  the  defendant,  not  regarding  his  promise  in       [  460  J 

form  aforesaid,  hath  not  paid  to  the  plaintiff's  the  said  sum, 

&c.  although  so  to  do,  he  the  defendant,  afterwards,  to  wit, 

on  the  same  day  and  year  last  above-said,  and  often  since,  at 

Leeds  aforesaid,  in   the  said  county,  was  requested  by  the 

plaintiffs;    but  to  pay  the  same  to  the  plaintiffs,  he,  the  de-> 

fendant,  hath  hitherto  refused,  and  still  refuses,  to  the  plain-? 

tiffs'  damage  of  260/.  &c.  To  this  the  defendant  demurred, 

and  assigned  these  special  causes,  that  it  does  not  appear  that 

the  bill  of  exchange  mentioned  was  duly  presented  at  C.  Sikes, 

Suaith,  arid  Co.  for  payment  thereof,  according  to  the  tenor  and 

effect  of  the  acceptance  ;  but  for  any  thing  appearing  to  thecon- 

trary,  it  might  have  been  presented  at  any  other  place  than  at 

Sikes,  S.  and  Co.  where  it  was  made  payable :    and  that  the 

declaration  does  not  contain  any  averment  of  a  due  present* 

inent  for  payment  of  the  said  bill,  according  to  the  tenor  and 

effect  of  the  bill  and  of  the  said  acceptance. 

Marryat,  in  support  of  the  demurrer,  first  took  a  preli- 
minary objection  in  point  of  form  to  the  count,  that  the  only 
date,  given  to  the  demand  of  payment  of  the  bill  and  of  the 
defendant's  promise,  is  by  reference  to  the  4th  of  January 

1810, 
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1810,  the  date  on  which  it  is  stated  to  have  been  drawn, 
which  is  four  months  before  it  became  due.    [But  the  Court 
said,  that  the  date  of  the  demand  and  promise  to  pay  was 
laid  under  a  videlicet,  and  stated  to  be  afterwards  ;  and  it 
was  clearly  no  substantial  cause  of  demurrer ;   and  if  meant 
to  be  relied  on  as  an  objection,  it  ought  to  have  been  stated 
as  a  special  cause  of  demurrer,  which  it  was  not  (a).     He 
then  proceeded  to  the  principal  objection,  that  the  defendant, 
having  given  a  qualified  acceptance  of  the  bill,  payable  at  a 
particular  place,  the  plaintiffs  could  not  recover  upon  it, 
without  shewing  their  compliance  with  that  qualification  by 
a  demand  of  payment  at  the  place.     The  bill  being  drawn 
generally,  the  plaintiffs  might  have  rejected  any  other  than 
a  general  acceptance;    but  having  consented  to  take  a  spe- 
cial acceptance,  they  were  bound  by  the  terms  of  it,  and 
could   not   afterwards  reject  the  qualification.      The  de- 
fendant did  not  engage  to  pay  the  bill  indefinitely  at  any 
time  or  place  after  it  became  due,  but  only  at  the  particular 
place  mentioned,  where  he  was  to  provide  the  fund  for 
payment  of  it :  and  this  superseded  the  necessity  of  his  car- 
rying the  money  about  with  him  wherever  he  might  happen 
to  go.     By  the  general  law,   an  acceptance    may  be  con- 
ditional ;  as  when  the  party  is  in  cash  (b)  ;  or  it  may  be  qua- 
lified as  to  time;  as,  if  a  bill  be  drawn  at  two  months,  it  may 
be  accepted  payable  at  four,  if  the  holder  consent  to  take 
such  an  acceptance ;  .and  he  cannot  then  demand  payment 
before  the  extended  time.   Why  then  may  there  not  be  a  qua- 
lified acceptance  as  to  place?    The  convenience  of  the  thing 
is  greatly  in  support  of  such  a  qualification.     Most  persons 
keep  their  money  at  a  banker's,  and  make  all  their  principal 
payments  there :  there.they,  or  their  appointed  agents  for  this 
purpose,  are  sure  to  be  found  at  all  the  accustomed  hours  of 
business ;  and  there,  if  any  where,  is  the  fund  out  of  which  the 
payment  is  to  be  made.     The  party  on  whom  a  bill  is  drawn 
may  have  ample  funds  in  a  foreign  country,  but  none  here; 

(a)  Holroyd,  for  the  plaintiffs,  observed,  that  the  allegation  was  con- 
fined to  the  time  when  the  bill  should  become  due;  viz.  "by  reason 
"  whereof,  &c.  the  defendant  became  liable  to  pay  to  the  plaintiffs  the 
"  said  sum  of  money  in  the  said  bill  mentioned  at  the  lime  when  the 
"  same  should  become  due  and  payable,  according  to  the  tenor  and 
'  effect,"  $c. 

(ft)  Julian  y.  Shobrooke,  2  Wilt.  9, 

and 
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and  he  may  therefore  refuse  to  accept  it  generally,  but  agree  181 1. 
to  accept  it  payable  in  that  country  where  his  funds  are.  If 
then  the  holder  will  take  such  a  restricted  acceptance,  he  against 
ought  injustice  and  good  faith  to  be  bound  by  it ;  and  it  is  Goundrv. 
a  surprise  upon  the  acceptor,  and  contrary  to  the  terms  of 
his  contract,  to  make  the  demand  upon  him  elsewhere.  The 
very  mode  of  declaring  in  this  case,  which  is  the  common 
mode,  shews  it ;  for  it  does  not  charge,  that  the  defendant 
became  liable  to  pay  generally  on  request,  but  "  according 
to  the  tenor  and  effect  of  the  said  bill,  and  of  his  said  ac- 
ceptance thereof  as  aforesaid."  [Lord  Ellenborough,  C.  J. 
It  comes  to  the  same  question,  what  is  the  effect  of  the  ac- 
ceptance in  this  form  ?]  The  objection  is  not  new  ;  it  seems 
to  have  prevailed  in  Bishop  v.  Chilly  (o),  where  the  drawee 
of  the  bill  wrote  upon  it  this  special  acceptance  :  "  Messrs. 
Caswall  and  Mount,  pay  this  bill  when  due  for  T.  Chilly." 
It  is  to  be  collected  from  the  report  that  C.  and  M.  were  the 
defendant's  bankers ;  and  therefore  this  was  in  effect  an  ac- 
ceptance payable  at  his  banker's.  The  bill  fell  due  on  the 
2d  of  January,  but  no  demand  was  made  on  the  bankers;  and 
they  had  stopped  payment  on  the  19th  ;  and  two  days  after- 
wards the  money  was  demanded  of  the  defendant  himself. 
But  iu  an  action  against  him  as  acceptor  of  the  bill,  Lord 
C.  J.  Lee  held,  "  that  it  was  the  loss  of  the  plaintiff;  who, 
though  he  might  have  refused  to  take  such  an  acceptance, 
yet  had  now  agreed  to  it :  and  it  was  to  all  purposes  in  the 
nature  of  a  draft,  which  is  always  considered  as  actual  pay-  [  463  ] 
ment,  when  a  reasonable  time  to  receive  it  in  is  elapsed." 
Now  if  the  holder  had  not  been  held  bound  to  make  a  de- 
mand at  the  banker's,  where  it  was  thus  specially  accepted  to 
be  paid,  he  was  certainly  in  time  to  demand  payment  of 
the  acceptor  himself,  and  would  have  been  entitled  to  re- 
cover. [Lord  Ellenborough,  C.  J.  I  do  not  understand  the 
case  in  that  way :  the  acceptance  there  operated  in  a  double 
sense :  it  was  an  acceptance  of  the  bill,  and  it  was  also  a  draft 
upon  his  bankers  payable  when  the  bill  should  become  due. 
Then  the  case  amounts  to  no  more  than  this,  that  the  plaint  ill 
having  taken  a  draft  of  the  acceptor  upon  his  bankers,  writ- 
ten upon  the  same  paper  as  the  bill,  neglected  to  present  it 
within  a  reasonable  time  after  it  became  due ;  and  in  the 

(fl)  2Stra.  1195. 
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1811.        mean  time  the  bankers  failed,  and  the  plaintiff*  by  such  laches 
made  the  loss  his  own.  The  real  defence  there  was  payment 
against       of  tne  bill  by  the  defendant's  draft,  which  the  plaintiff  had 
Goundry.     taken  in  payment,  and  had  made  his  own  by  his  laches.J 
This  is  in  effect  the  same  thing.     \_Bayley,  J.    It  does  not 
appear  on  this  record  that  Sikes  and  Co.  were  bankers,  or 
that  the  defendant  had  funds  in  their  hands  :  nor  do  the  terms 
of  the  acceptance  purport  to  be  a  draft  by  the  defendant 
upon  them  :  no  such  question  therefore  can  arise  as  in  the 
case  cited.]  The  recent  case  of  Ambrose  v.  llopmood  (a),  is 
directly  in  point ;  though  as  explained  in  a  subsequent  case 
of  Callaghan  v.  Aylett  (b),  the  action  was  against  the  drawer, 
-    t  and  not  against  the  acceptor  :  but  the  bill  being  made  pay- 
able at  Freeman  and  Co.  No.  6,  Church-street,  Bermondsey, 
Soulhwark  ;  and  it  being  only  alleged  that  payment  was  de- 
manded of  Freeman  and  Co.,  without  averring  a  demand  at 
[  4§4  3      the  particular  place  stipulated  ;  the  Court  of  C.  B.  held 
upon  special  demurrer  that  that  was  not  sufficient.  The  case 
of  Callaghan  v.  Aylett  also  supports  the  same  doctrine;  for 
that  was  an  acceptance  "  payable  at  Ramsbottom  and  Co.'v, 
bankers,  London  /'  and  it  was  held  necessary  to  present  the 
bill  for  payment  there  in  order  to  charge  the  acceptor. 

Holroyd,  contra,  said,  that  till  the  case  of  Ambrose  v. 
Jlopzoood  (c)  recently  decided  in  C.  B.  (which  does  not  ap- 
pear to  have  been  much  discussed,  and  the  grounds  of  which 
are  not  stated;  but  it  appears  that  the  plaintiff  had  leave  to 
amend;)  this  form  of  acceptance  had  never  been  considered 
otherwise  than  as  a  general  acceptance,  including  a  me- 
morandum or  intimation  to  the  holder  where  he  might  get 
payment  if  he  chose  to  present  the  bill  there.  It  was  so 
considered  in  a  case  of  Smith  v.  Delafontainc,  tried  before 
Lord  Mansfield,  C.  J.  in  1785  (d)  :  again  in  Lyon  v.  Sun- 
diers  (e),  before  Lord  Ellenborough,  C.  J.  in  Ifc08  ;  who  said 
that  it  had  been  decided  by  the  Court  some  time  ago,  that  the 
words  "  payable  at,"  &c.  formed  no  part  of  the  contract, 
and  did  not  require  to  be  set  out  in  the  declaration :  and  again 
by  Bayley,  J.  in  Wild  v.  Rennards  (/),  in  180.9.  The  same 
point  had  been  before  expressly  determined  by  the  Court 

,  {a)  2  Taunt.  61.  (b)  2  Camp.  JV.  P.  Cas.  549,  550.    The  report  of 

that  case  was  not  published  at  the  time  of  this  argument. 
(e)  2  Taunt.  61.  (d)  Cun.  L.  of  Bills  of  Ex. 

(<?)  1  Camp.  N.  P.  Cas.  423.  (/)  lb.  425. 
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of  C.  P.  in  Saundersan  v.  Judge  (a)y  where  at  the  foot  of  n         181 1. 
promissory  note  there  was  a  memorandum  by  the  maker  that  ' 

lie  would  pay  it  at  the  house  of  Saundcrson  and  Co. :  and  the  against 
declaration  against  the  indorsee  of  the  note  was  in  the  com-  Goumort. 
inon  form,  without  noticing  that  it  was  to  be  paid  there:  and 
the  Court  held  that  it  was  no  part  of  the  contract,  and  not  ne- 
cessary to  be  stated.  If  words  of  this  description  be  deemed  |_  **"^  J 
to  make  the  acceptance  special,  questions  will  arise  how  far 
the  drawer  and  prior  indorsers  are  discharged  ;  for  they  would 
certaiqly  be  discharged  in  the  rase  put,  of  the  holders  of  a  bill 
drawn  at  two  months,  taking  an  acceptance  at  four.  The  case 
lias  been  argued  as  if  the  terms  of  the  acceptance  had  been 
"•  payable  at  Sikes  and  Co.  only"  but  there  is  no  such  word 
of  limitation.  [Lord  Ellenborotfg/i,  C,  J.  Is  it  more  than  an 
expansion  of  the  promise  to  pay  ?  By  the  acceptance  the  ac- 
ceptor engages  to  pay  the  bill  on  its  being  presented  to  him 
when  due;  and  in  the  common  course  a  presentation  for  pay- 
ment at  his  usual  place  of  abode  makes  him  liable  every  where;  / 
wliat  is  this  then  but  an  extension  of  the  place  where  a  de- 
mand may  be  made  upon  him;  a  notice  to  the  holder  that  he 
may  demand  payment  there;  but  still  imposing  upon  him 
by  force  of  his  acceptance  a  general  obligation  to  pay  the  bill  . 
wherever  demanded  of  him.]  But,  2dly,  if  this  were  a  con- 
ditional acceptance,  to  pay  at  a  particular  place,  it  would  not 
be  necessary  for  the  plaintiff  to  aver  in  his  declaration  that 
a  demand  was  made  at  the  place,  but  it  would  bo  matter 
only  of  defence,  to  be  shewn  on  the  part  of  the  defendant, 
that  he  was  ready  with  his  money  at  the  place  to  pay  the  bill 
when  it  became  due,  but  that  the  plaintiff  did  not  come  there 
to  demand  payment;  that  he  has  always  been  ready  since 
then  to  pay  it,  and  that  he  now  brings  it  info  court.  This 
would  shew  that  it  was  the  plaintiff's  own  fault  that  he  did 
not  receive  payment  of  the  bill  when  it  was  due;  and  if  the 
acceptor  proved  that  he  had  the  money  at  his  banker's  ready 
to  pay  the  bill  if  presented  there,  it  would  be  equivalent  to  a 
tender  at  the  time  and  place  appointed.  Where  something  [  4GG  ] 
is  to  be  done  by  both  parties,  at  the  same  time,  the  deiendant,  « 
who  is  sued  for  a  breach  of  his  part  of  the  engagement,  must 
shew  that  he  did  all  that  lay  upon  him  to  do,  and  that  the 
plaintiff  did  not  perform  bis  part,  which  prevented  the  de- 
(a)  2  II.  Mac.  309.  Vide  Pkrktr  v.   Gojdoii,  7  East  385. 
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1811.        fendant's  performance.     Here  then  if  the  contract  were  to 
J~~  pay  at  a  particular  place,  it  is  no  excuse  for  the  defendant 

against  tnat  tne  plaintiff  did  not  go  there  to  demand  payment,  unless 
Gol-ndr  y .  he  himself  was  ready  at  the  place  to  make  the  payment  if  de- 
manded; for  otherwise  he  does  not  shew  that  the  non-per- 
formance of  his  part  was  wholly  attributable  to  the  fault  of  the 
plaintiff;  as  in  the  case  of  a  tender  and  refusal,  which  goes 
upon  thesame  principle.  [Bayley,  J.  An  award  to  pay  money 
commonly  directs  it  to  be  paid  at  a  given  time  and  place :  yet 
a  demand  after  the  time  or  at  any  other  place  made  upon  the 
debtor  is  always  deemed  sufficient  to  enforce  the  award 
against  him.  Lord  Ellenboroughf  C.  J.  Would  it  not  be  a 
good  form  of  declaring  on  a  covenant  by  a  mortgagor  to  pay 
the  principal  money  &t  Lincoln's- Inn- Hall  on  such  a  day,  to 
allege  the  breach  generally,  that  he  did  not  pay  it  on  demand, 
without  saying  at  that  place ;  for  such  a  general  allegation, 
that  he  did  not  pay  it,  includes  that  he  did  not  pay  it  there  or 
elsewhere  ?]  He  referred  in  confirmation  of  this  doctrine  to 
Lit.  s.  340.  with  Ld.  Coke's  Comment  at  the  end:  Co.  Lit. 
211.  a.  and  Fraunce's  case,  8  Rep.  92.  b. 

Marryat  in  reply.  There  is  no  analogy  between  contracts 
merely  pecuniary  and  those  relating  to  the  realty;  they  are 
governed  by  different  principles ;  and  therefore  the  autho- 
rities drawn  from  the  one  do  not  bear  upon  the  other.  In 
the  absence  of  any  stipulation  as  to  the  place  of  payment,  the 
law,  in  the  case  of  real  contracts,  permits  the  debtor  to  make 
T  4f  7  II  a  tena<er  on  tne  lana">  because  it  presumes  that  the  party  to 
whom  the  money  or  service  is  due  is  to  be  found  there;  and 
there  is  no  necessity  for  any  stipulation  of  that  kind  in  favour 
of  the  debtor;  nor  is  the  other  precluded  from  making  the 
demand  in  person  elsewhere.  But  where  money  is  to  be 
paid  on  negotiable  securities,  the  party  bound  cannot 
know  where  to  look  for  the  holder  of  the  bill  or  other 
like  security ;  the  holder  therefore  must  first  come  to  de- 
mand payment;  and  this  the  law  allows  to  be  made  at  the 
usual  place  of  abode:  there  is  therefore  nothing  inconsistent 
with  the  nature  of  such  a  security  to  stipulate  that  the  de- 
mand shall  be  made  at  some  certain  place  where  the  person 
who  is  to  pay  may  deposit  the  necessary  fund  for  that  pur- 
pose. [Lord  Ellenborough,  C.  J.  Suppose  the  obi  Igor  of  a 
bond  conditioned  for  payment  of  money  at  Lincoln's- Inn- Hull 
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were  sued  upon  it,  could  he  plead  a  readiness  at  the  day  to  pay 
the  money  there,  without  making  a  profert  of  the  money  in 
court?]  The  consideration  may  be  different  in  the  case  of  spe- 
cialties from  that  of  negotiable  securities.  Neither  do  the  in- 
stances apply  of  motions  for  attachments  for  non-performance 
of  awards  upon  a  personal  demand  of  money  elsewhere  than  at 
the  place  mentioned  in  the  award ;  because  an  attachment  is 
process  of  contempt,  which  requires  a  personal  demand  and 
refusal  of  the  money  to  warrant  it,  and  the  party  might  never 
be  found  at  the  place.  [  Bayley,  J.  There  must  have  been  a 
prior  breach  of  the  award  to  warrant  the  attachment.]  As 
to  the  case  of  Saunderson  v.  Judge,  (a)  it  seems  from  some  of 
the  expressions  used  in  the  judgment  of  the  Court,  that  they 
must  have  considered  that  Saunderson  and  Co.'s  was  the  pro- 
per place  at  which  to  have  made  the  demand  of  payment  ac- 
cording to  the  form  of  the  note,  in  the  hands  of  any  other 
holder  than  Saunderson  and  Co.  themselves.  Since  that  case, 
however,  the  place  of  payment  of  a  bill  has  been  considered 
so  material,  that  upon  an  indictment  for  a  capital  forgery  of 
a  note,  the  forging  the  place  where  it  was  to  be  paid  upon  the 
true  instrument  was  held  to  constitute  the  offence.  [Lord 
Ellenborough,  C.J.  The  case  you  allude  to  turned  upon  a 
different  consideration.  The  object  of  the  forgery  was  to 
accredit  the  note  by  withdrawing  the  name  of  an  insolvent 
house  where  it  was  made  payable,  leaving  only  that  of  a  sol- 
vent house.]  The  argument  used  for  the  prisoner  was  the 
same  as  here ;  that  the  drawers  had  at  all  events  bound  them- 
selves to  pay  the  note  every  where,  and  therefore  the  mention 
of  a  particular  place  was  immaterial.  [  Bayley,  J.  It  makes  a 
great  difference  in  the  instrument  whether  the  parties  to  it  may 
have  a  demand  made  upon  them  for  payment  at  a  certain  place 
in  the  country,  or  at  that  place,  and  also  at  another  place  in 
town.]  It  may  make  a  very  essential  difference  in  the  value 
of  the  bill,  whether  it  be  stipulated  to  be  paid  in  one  place  or 
another;  as  where  it  is  drawn  payable  in  a  foreign  country, 
the  difference  of  the  exchange  may  be  considerable.  [Lord 
Ellenborough,  C.  J.  No  doubt  the  stipulated  place  of  payment 
may  in  some  cases  form  an  essential  ingredient  in  the  contract, 
as  where  the  bill  is  accepted  to  be  paid  in  a  foreign  country, 
upon  which  the  exchange  varies  from  this;  but  was  the  inen- 

(a)  2  II.  Blue.  509. 
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IS  II.  lion  of  the  place  in  this  case  any  thing  more  than  a  memoran- 
■ dum  that  payment  might  be  demanded  there?]    It  may  also 

(trains*  affect  the  interest  of  the  party  liable  here;  for  he  may  place 
Guunury.  funds  in  the  banker's  hands  to  await  the  presentation  of  the 
bill ;  and  the  hanker  may  break  after  the  laches  of  the  holder 
in  not  presenting  the  bill  there  in  time. 

[  469  ]  Lord  Ellen  borough,  C.J.    We  are  placed  on  this  occa- 

sion in  an  anxious  situation,  either  by  letting  the  case  stand 
over  for  future  consideration  without  any  declaration  of  our 
present  opinion,  to  throw  doubt  upon  that  which  has  been, 
as  long  as  I  have  any  recollection  of  it,  the  general  received 
opinion  of  the  commercial  world  upon  this  subject;  or  to 
decide  this  case  adversely  to  one  which  appears  to  have  been 
a  recent  decision  in  point  of  another  court,  for  whose  opinion 
we  have  great  respect.  In  this  situation  I  should  wish, 
before  this  case  is  finally  disposed  of,  to  have  an  opportunity 
of  further  considering  that  decision:  but  I  cannot  abstain 
from  stating  in  the  mean  time  the  grounds  of  my  present 
opinion,  subject  however  to  any  change  which  upon  further 
inquiry  I  may  see  reason  to  adopt.  Since  1  have  been 
familiar  with  the  practice  and  doctrine  concerning  bills  of 
exchange,  I  have  always  understood  that  an  acceptance, 
though  stated  to  be  payable  at  a  certain  house  of  trade, 
binds  the  party  to  pay  the  bill  generally  and  universally;  and 
that  there  is  no  occasion  to  make  a  demand  at  the  particular 
place  in  order  to  found  the  right  of  action  on  the  bill,  but  that 
the  action  itself  is  a  demand  upon  the  party  sued.  For  the 
information  of  the  holders,  bills  are  generally  directed  to  the 
drawees  at  their  usual  place  of  residence ;  but  it  is  no  part  of 
of  the  contract  that  the  bill  shall  be  presented  there.  The 
drawees  may  change  their  residence  while  the  bill  is  running  ; 
or  they  may  dwell  at  one  place  and  carry  on  their  business 
at  another:  many  persons  during  the  hours  when  payments 
are  usually  made  are  often  occupied  elsewhere  than  at  their 
own  houses:  and  therefore  it  has  become  a  frequent  practice, 
in  order  to  avoid  the  inconvenience  to  the  holder,  of  not  hav- 

r  4?0  ]  ing  his  bill  honoured  when  he  calls  for  payment  at  the  party's 
ordinary  place  of  residence,  to  intimate  his  other  house  of 
residence  for  the  purpose,  if  I  may  so  express  it,  which  is  at 
his  banker's,  where  he  engages,  as  it  were,  to  be  found  at 
the  usual  hours  of  business:  and  this  is  done  for  the  mutual 

con- 
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convenience  of  both  parties,  the  payer  and  (lie  payee  ;    not         1SII. 

considering;  the  house  of  payment  mentioned,  according;  to         ~ 

.  Fe\ ton 

what  was  said  in  Sawtdcrson  v.  Judge,  as  part  of  the  contract       aguhttl 

between  the  parties,  but  merely  as  an  intimation,  for  the  con-  (iocsoar. 
venience  Of  both,  of  the  place  where  the  holder  will  be  most 
likely  to  receive  payment  promptly.  The  case  of  Bishop  v. 
Chilly  did  not  establish  the  contrary  :  that  was  nothing;  more 
than  a  converting;  of  the  party's  acceptance  into  a  draft  upon 
his  banker  for  the  amount :  and  the  Court  only  held  that  the 
payee  having;  taken  (he  acceptor's  draft  on  his  banker  in  pay- 
ment of  the  bill,  and  as  a  substitution  for  it ;  and  not  bavin*; 
presented  the  draft  for  payment  in  due  time;  the  acceptor, 
whose  draft  was  so  taken,  was  discharged  by  the  laches  of 
the  holder.  Then  in  Smith  v.  Dclafontainc,  Tiord  Mansfu.M, 
io  whom  the  law  of  bills  of  exchange  was  as  familiar  as  to 
any  jndge  who  ever  sat  on  the  bench,  was  of  opinion  that  no 
proof  of  a  presentation  at  a  particular  house  of  acceptance 
was  necessary.  I  admit  that  in  Callaghan  v.  Aylell  a  diiicrcut 
doctrine  prevailed;  and,  therefore,  in  giving-  the  opinion 
which  1  now  hold,  1  do  it  with  a  reserve  to  look  into  that 
case ;  and  if  I  see  grounds  to  suspend  or  alter  my  present 
opinion,  I  shall  declare  it  before  the  end  of  the  Term.  The 
law  is  the  same  as  to  the  demand  of  payment  on  other  secu- 
rities. The  making  of  a  bond  payable  on  demand  at  Litu 
coin  s-Inn  Hall  is  no  such  term  in  the  contract  as  to  make  it 
necessary  in  an  action  on  the  bond  to  allege  a  demand  made 
at  that  place  in  order  to  found  the  right  of  action ;  but  if  the 
obligor  were  ready  with  his  money  there  at  the  day,  he  must  [  471  J 
plead  it  as  matter  of  defence.  So  that  in  whatever  way  this 
case  is  considered,  it  appears  to  me  at  present  that  the  action 
is  maintainable  by  shewing  in  the  first  instance  a  demand 
upon  him  any  where  :  and  I  never  can  conceive  that  the  ob- 
ligation to  pay,  which  is  universal  upon  the  acceptor,  is  to 
be  contracted  and  limited  in  its  origin,  by  saying  that  the  bill 
was  only  payable  at  the  particular  place  mentioned.  However 
I  will  not  pronounce  judgment  absolutely  at  present,  till  I 
have  considered  further  of  the  late  case  in  the  Court  of  Com- 
mon Pleas:  and  if  we  should  still  adhere  to  our  opinion,  and 
the  defendant  is  not  satisfied,  the  question  is  upon  the  record. 
Grose,  J.  Before  the  late  case  in  the  Court  of  Common 
Pleas  1  should  hot  have  considered  that  the  words"  payableat 
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C.  Sikes,  Snailh,  and  Co.,"  added  to  the  acceptance,  could 
operate  to  make  it  a  condition  precedent  to  the  plaintiff's 
right  of  action,  that  he  should  have  made  a  demand  of  pay- 
ment at  that  place  :  and  according  to  other  authorities,  and 
to  the  generally  received  opinion  and  practice  w hich  had  long 
before  prevailed,  it  is  not  a  condition  precedent.  I  therefore 
incline  to  think  that  the  action  is  well  brought. 

Bayley,  J.  (a)  According  to  the  present  impression 
upon  my  mind,  and  not  knowing  the  grounds  on  which  Cal- 
laghan  v.  Aylell  was  decided,  I  consider  this  as  a  clear  case 
for  the  plaintiff:  and  as  mischievous  consequences  would  result 
in  the  mean  time  from  our  directing  the  case  to  stand  over 
for  judgment,  as  upon  any  doubt  of  our  own,  if  we  really  do 
not  entertain  any  now,  and  be  not  likely  ultimately  to  come 
to  a  different  conclusion,  I  think  it  is  better  to  declare  our 
opinions  at  once,  and  give  judgment  nisi  for  the  plaintiff, 
which  will  stand  if  we  see  no  occasion  to  alter  it  during  the 
Term.  For  not  only  if  there  be  any  doubt  whether  this  be 
not  a  conditional  acceptance,  the  holders  of  bills  may  refuse 
to  take  such  an  acceptance ;  but  in  many  instances  it  may  be 
their  duty  to  reject  it,  inasmuch  as  a  conditional  acceptance 
would  alter  the  liability  of  others  upon  the  bill ;  and  many 
bills  would  in  the  mean  time  be  thrown  back  upon  the 
drawers.  I  have  never  considered  this  sort  of  acceptance  as 
any  other  than  an  intimation  to  the  holder  where  the  acceptor 
is  to  be  found.  It  is  as  much  as  to  say  that  he  (by  himself  or 
agent)  will  be  at  the  place  named  ready  to  pay  the  bill  at  the 
day  :  but  it  is  not  meant  to  confine  his  liability  to  that  par- 
ticular place.  But  it  is  said  that  mischief  may  result  to  the  ac- 
ceptor, if  the  holder  do  not  apply  at  the  place  where  the  fund 
for  the  payment  of  the  bill  may  have  been  provided,  in  case  of 
the  insolvency  of  the  banker.  That  however  is  not  the  present 
case,  which  stands  nakedly  as  an  acceptance  payable  at  Sikes, 
Snaith,  and  Co.  Whether  they  were  bankers  or  not,  or  whe- 
ther or  not  the  defendant  had  any  fund  there  ready  to  pay 
the  bill,  does  not  appear  upon  this  record  :  the  defendant 
might  have  been  a  mere  lodger  there.  If  he  were  there  at  the 
day,  he  would  know  whether  the  bill  were  presented  there 
for  payment ;   and  if  it  were  not,  he  might  have  have  taken 


(a)  Le  Blanr>  J.  was  absent  from  indisposition. 


away 
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away  his  money,  and  not  have  trusted  the  persons  with  whom  181 1. 
it  was  deposited  for  the  purpose  any  longer.  But  besides,  if  *— 
this  were  to  be  taken  to  be  a  place  fixed  on  by  the  contract  agaimt 
for  the  payment  of  the  money,  and  if  the  defendant  had  his  Uouhdrt. 
money  there  at  the  day,  ready  to  pay  it,  if  demanded,  he  might  [  473  ] 
have  pleaded  that  he  was  ready  to  pay  the  money  at  the  day 
and  place  appointed  :  and  bringing  the  money  into  Court : 
and  that  would  not  be  a  plea  in  bar  of  the  action,  but  in  bar 
only  of  damages.  As  in  the  case  of  rent  payable  on  the  land, 
if  the  tenant  were  on  the  land  at  the  day  ready  to  pay  the 
money,  he  may,  when  sued  for  non-payment,  plead  that  in 
bar  of  the  damages,  upon  bringing  the  money  into  Court. 
The  like  defence  may  be  made  to  an  action  for  non-payment 
of  money  upon  an  award  which  directs  the  money  to  be  paid 
at  a  certain  time  and  place  :  the  time  and  place  in  that  case 
are  not  of  the  essence  of  the  award,  and  the  party  to  whom 
the  money  is  due  may  sue  on  the  award,  alleging  generally 
that  the  money  was  not  paid;  though  the  defendant  may  say, 
as  in  this  case,  that  he  was  ready  at  the  time  and  place  to  have 
paid  the  money,  but  that  the  plaintiff  was  not  there  ready  to 
receive  it:  but  that  would  be  only  in  bar  of  the  damages,  and 
not  of  the  demand  itself;  for  the  defendant  would  be  still  lia- 
ble to  pay  the  money,  and  must  pay  it  into  Court.  These  ap- 
pear to  me  to  be  the  principles  on  which  this  case  ought  to  be 
decided  differently  from  the  decision  which  is  stated  to  have 
been  made  by  the  Court  of  Common  Pleas. 

Judgment  nisi  for  the  Plaintiff. 

No  further  notice  was  taken  of  this  cause  in  the  course  of 
the  Term,  and  therefore  the  judgment  of  the  Court  stood  for 
the  plaintiff. 


Hughes 
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Hughes  against  Thomas  and  Another,  Executrixes  of 
TuesAij;  °  ,  ■••'•■ 

A/a.y  14th.  Ann  Evans,  deceased. 

No  action  lies  f  g  ^HE  plaintiff  declared  in  assumpsit  upon  the  common 
sionet-and  -*-  counts  for  2000/.  money  lent  and  advanced  by  the 
owner  of  the  plaintiff  to  the  testatrix  in  her  lifetime;  and  for  money  paid, 
recover  the  ^a'f'  ou*5  anf'  expended  for  her  use;  and  for  money  had  and 
value  of  tim-  received  by  her  in  her  lifetime  for  the  use  of  the  plaintiff; 
deceased ^te-6  w^'cn  sne  promised  to  pay  to  the  plaintiff;  and  upon  an  ac- 
nant  for  life  count  stated  between  them.  There  were  similar  counts  upon 
altera  fine  le-  promjses  Dv  tne  defendants  as  executrixes.  The  defend- 
whereby  she     ants  pleaded,  that  neither  they,  since  the  death  of  the  testatrix, 

acquired  a       nor  Pfte  jn  her  lifetime,  made  any  such  promise :  and  further  that 

Iiase  fee,  and  ,:'  ,  ' 

before  the  a-    neither  ot  the  several  supposed  causes  of  action  accrued  to  the 

voidance  of     plaintiff  at  any  time  within  six  years  before  the  exhibiting  of 

base  fee  by       the  plaintiff's  bill :  on  which  issues  were  joined:  and  at  the  trial 

the  entry  of     a  special  verdict  was  found,  negativing  the  promises  by  thede- 

rHo^tliat0""  ^en('ants  as  executrixes :  and  as  to  the  residue  of  the  first  issue, 

purpose;  such  and  as  to  the  last  issue,  the  jury  found  a  special  verdict. 

entry  not  re-  T,)at  pichard  Daties  being  seised  in  fee  of  lands  in  M„- 
\esting there-     ■  m  °  <  .  • 

versioner's  drim  and  UanrsDinio^  in  the  county  of  Carmarthen^  devised 
old  estate  by    the  ?arae  hy  his  w;j]  dated  ]fith  Q{  August  17S3,'  to  T.  Ilow- 

relation  du-  „         ■   ._    J—,,  ,     ,     .     .     .        •  •  «•  • 

ring  the  conti-  e// and  K.  I  nomas^  and  their  heirs,  in  trust  to  the  use  of  his 
nuance  of  the  wjfe  Grace  Davies  for  life;  with  remainders  to  the  use  of 
crea£d,soUas  his  brother  Thomas  Daties  for  life;  to  his  first  and  other 
[475]  sons  in  tail  malp,  in  strict  settlement;  with  like  remain- 
to  entitle  him  j]ers  j0  ajs  brother  William,  and  to  his  first  and  other  sons 
at  law  to  the     ..,■....         ,,  .     ,  ,  . 

timber  and  o-  in  ta!'  male,  in  strict  settlement;  remainder  to  his  sister^ 

ther  mesne  Ann  Evans  widow,,  (the  deceased)  for  life;  and  from  and 
aortas  that"  a^ter  the  determination  of  that  estate  by  forfeiture  or 
interval.  otherwise  in  her   lifetime,   to  the   use    of  trustees  during 

hrUiat'a^rr  ncr  ''^p>  on  *rust  t0  Preserve  the  contingent  uses  and  es- 
tb'e  stntuteof    tiites  after-mentioned,  &c. ;   but  nevertheless  to  permit  and 

limitations  suffer  Ann  Evans  to  receive  and  take  the  rents,  issues,  and  pro- 
had  run  a-  '  •  r 
gainst  the  ap- 
propriate action  by  the  reversioner  against  the  tenant  for  life,  for  mesne  profits,  or  for 
waste,  upon  the  original  wrongful  act  of  culling  down  and  converting  the  trots,  an  no- 
tion of  assumpsit  for  money  hud  and  received  for  the  purchase-money  of  the  treessold, 
which  was  in  tact  paid  to  the  former  tenant  for  life  within  the  six  years,  was  maintain- 
able against  her  representatives  after  her  death. 

fits 
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fits  thereof  during  her  life*,  &c;   remainder  to  the  use  of  her        1811. 
first  and  other  sons,  in  strict  settlement,  in  like  tail ;   and  in         — ' — 
default  of  such  issue,  to  the  use  of  his  (the  testator's)  own       against 
right  heirs  for  ever.     The  testator  also  devised  other  lands ;      Tiioma*. 
and  also  all  other  his  real  estates  whatsoever,  and  where- 
soever,   not  before  devised   as  mentioned,   to  his  brother 
Thomas  in  fee;    and  died  in  1783  without  issue;    leaving 
Thomas,  his  brother  and  heir  ai  law  him  surviving.     On  the 
death  of  Richard,  the  testator,  his  widow,   Grace,  entered 
upon  and  became  seised  of  the  said  lands  in  Mydrim  and 
Llanwinio,  under  the  devise  to  her  for  life,  and  continued 
seised  till  her  death,  on  the  27th  of  March  1788.     Thomas 
Davies  died  on  the  9th  of  October  1787,  without  issue ; 
having  previously  by  his  will  dated  the  4th  of  September 
1787,  duly  devised  to  his  wife  Esther,  after  various  other 
devises  (what  for  the  purpose  of  this  action  may  be  stated 
shortly  («)  to  be)  "  the  rest,  residue,  and  remainder  of  all 
his  estate  and  effects  real  and  personal,  &c.  (including  the 
reversion  of  the  lands  in  Mydrim  and  Llanwinio  mentioned      [  47G  J 
in  the  will  of  his  brother  Richard,  the  first  testator,)  for  her 
own  use  and  benefit  absolutely."    Esther  Davies,  the  widow, 
on  the  17th  of  February  1791,  intermarried  with  Hughes, 
the  plaintiff.     William  Davies  lived  in  London,  and  died 
there  in  1788,  without  issue  ;  and  soon  after  Grace  Davies's 
death  Ann  Evans  entered  into  possession  of  the  lands  devised 
to  her  by  Richard  Davies  in  Mydrim  and  Llanwinio  :    and 
being  seised  thereof  for  life  under  the  will,  levied  a  fine  sur 
conusance  de  droit  come  ceo,  &c.  of  the  same  lands  at  the 
court  of  great  sessions  for  the  county  of  Carmarthen  on  the 
22d  of  March  1792,  with  proclamations  at  the  same  and  the 
two  following  sessions.     Ann  Evans  continued  in  possession 
until  her  death.     In  1802  she  sold  a  quantity  of  timber  then 
growiug  on  the  devised  lands  in  Mydrim  and  Llanwinio; 


(a)  The  will  was  stated  at  large ;  as  including  one  of  the  questions 
upon  the  title  of  the  plaintiff*,  who  claimed  by  Esther,  the  widow  and 
devisee  of  Thomas  ;  but  it  having  been  decided  in  the  case  of  William, 
lessee  of  Hughes  (the  now  plaintiff,)  and  Estherh\s  wife,  against  Thomas, 
12  East,  141.,  that  Esther  took  a  fee  in  the  lands  in  question,  though 
limited  only  "  to  her,  her  executors,  &c.  for  her  own  use  and  benefit 
absolutely,"  it  is  unnecessary  here  to  repeat  it. 

Vol.  XIII.  Cc  but 
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1811.        but  the  purchase  money  was  not  paid  to  her  by  the  pur* 

chasers  till  December  1804,  when  she  received  for  it  1075/. 

against  r^ne  u^°'e  °f  *ne  timber  was  felled,  and  the  greater  part  of 
TnostAs.  it  carried  off  the  premises  above  six  years  before  this  action 
was  brought;  and  the  remainder  was  carried  off  within  six 
years.  Ann  Evans  died  in  March  1808,  without  issue: 
having  previously  made  her  will,  appointed  the  defendants 
joint  executrixes  and  residuary  legatees,  and  devised  the 
lands  on  which  the  timber  grew  to  certain  persons  therein 
mentioned  in  fee,  as  tenants  in  common.  The  defendants 
proved  her  will,  and  possessed  themselves  of  her  personal  es- 
tate and  effects,  which  are  more  than  sufficient  to  pay  the  said 
1075/.  and  the  costs  of  this  action.  The  plaintiff  in  this 
cause,  and  Esther  his  wife,  on  the  25th  of  August  1808, 
(being  then  first  apprized  of  the  fine  so  levied  by  Ann 
Evans,)  levied  a  fine  sur  conusance  de  droit  come  ceo,  &c. 
[  477  ]  (inter  alia)  of  the  same  lands  in  Mijdrhn  and  Llanwinio 
on  which  the  said  timber  grew,  to  T.  Waters,  as  conusee 
thereof,  who  previously  thereto  had  no  interest  or  estate  in 
the  premises  :  and  on  the  1st  of  September  1808  an  entry 
was  duly  made  upon  the  same  by  the  plaintiff  and  Esther 
his  wife,  for  the  purpose  of  avoiding  all  fines  levied  of  the 
same ;  which  purpose  was  duly  declared  at  the  time  of  making 
such  entry.  In  Michaelmas  Term  1808  an  ejectment  was 
brought  in  this  court,  on  the  demise  of  the  plaintiff  and  Esther 
his  wife,  to  recover  possession  of  the  same  lands  in  Mjydrim 
and  Llanwinio,  in  which  judgment  was  recovered  («)>  and 
a  writ  of  possession  issued,  under  which  the  said  plaintiff 
and  Esther  his  wife  were  put  in  possession  previous  to  the 
commencement  of  this  action,  and  still  are  possessed.  But 
whether  upon  the  whole  matter  the  said  Ann  Evans  did 
promise  in  manner  and  form  as  the  plaintiff  has  complained  ; 
and  whether  the  several  causes  of  action,  or  either,  accrued 
within  six  years  before  the  exhibiting  of  the  plaintiff's  bill, 
the  jurors  pray  the  advice  of  the  Court,  and  find  accord- 
ingly. 

The  defendants  contended  that  the  plaintiff  was  not  entitled 
to  recover,  1st.   Because  the  plaintiff,  by  reason  of  the  fine 

(a)  This  w»s  the  case  of  William  v.  Thomas,   before   mentioned, 
12  East,  141. 

levied 
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levied  it)  J  792  by  Ann  Evans,  had  no  estate  or  interest  in  the        1811. 

premises  on  which  ihe  timber  grew  when  it  was  felled  and         

disposed  of:  2dly,  Because,  as  executrixes,  they  were  not       «2J3 
liable  for  this  cause  of  action  :  Sdly,  Because  the  present  was      Tmonh. 
not  the  proper  form  of  action  :  and,  4thly,  Because  the  action 
was  barred  by  the  statute  of  limitations. 

Owen,  Jun.  for  the  plain  till',  on  a  former  day  of  this  Term 
when  the  case  was  first  opened,  was  proceeding  to  argue  in  an-     [  478  J 
swer  to  the  fust  point,  that  there  was  no  disseisin  of  the 
reversioner's  estate  on  which  the  timber  grew  by  the  fine  le- 
vied by  the  tenant  for  life;  which  was  expressly  decided  in  the 
former  case  of  William,  Lessee  of  Hughes,  (the  now  plaintiff) 
v.  Thomas :  and  here  the  case  is  stronger  against  the  defend- 
ants; for  the  fact  of  the  entry  of  the  devisee  of  the  tenant  for 
life  is  not  found,  but  the  disseisin  stands  nakedly  on  the  fine. 
And  if  there  were  no  disseisin,  then  the  reversion  was  not  de- 
vested. But  if  devested,  it  was  revested  upon  the  entry  of  the 
reversioner,  to  whom  the  timber  belonged  at  the  time  it  was 
cut  down  as  part  of  the  reversionary  estate  and  inheritance. 
[It  was  then  asked  by  Lord  Ellenborough,  C.  J.  How  the 
Court  could  now  enter  into  the  consideration  of  these  points 
in  an  action  for  money  had  and  received,  when  the  original 
wrong  and  cause  of  action,  if  any,  in  cutting  down  the  tim- 
ber was  barred  by  the  statute  of  limitations  ?]  The  answer  to 
this  involves  the  three  remaining  points  made  by  the  defend- 
ants ;  and  the  substance  of  it  is  that  two  causes  of  action 
arose  to  the  plaintiff  and  his  wife;  the  one  for  the  tort  and 
trespass  in  cutting  down  the  timber,  which  it  was  competent 
to  them  to  wave,  and  to  proceed  upon  the  other,  which  arose 
on  the  receipt  of. the  purchase  money  by  the  defendants'  tes- 
tatrix in  1804,  within  six  years  before  this  action  brought. 
These  causes  of  action  are  quite  distinct;  and  the  distinction 
was  well  marked  in  Hambly  v.  Trott  (a),  where  it  was  held 
that  trover  would  not  lie  against  an  executor  for  a  conver- 
sion by  his  testator ;  but  that  assumpsit  would  lie  for  the 
value  of  the  property  so  converted  :  and  this  very  case  was 
put  by  Lord  Mansfield  in  delivering  the  judgment  of  the 
Court  after  full  consideration,  that  "  an  executor  shall  not  be       j"  479  ] 
chargeable  for  the  injury  done  by  his  testator,  in  cutting 
down  another  man's  trees ;  but  for  the  benefit  arising  to  his 

(a)  Cowp.  376. 

C  c  2  testator, 
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1811.        testator,  for  the  value  or  9ale  of  the  trees,  he  shall."    And  the 

reason  afterwards  given  is,  that  though  as  far  as  the  tort  itself 

againlt  goes>  an  exeoutor  shall  not  be  liable,  because  all  public  and 
Thomas,  private  crimes  die  with  the  offender ;  yet  so  far  as  the  act  of 
the  offender  is  beneficial,  his  assets  ought  to  be  answerable, 
and  therefore  his  executor  shall  be  charged.  Here  then  upon 
the  severance  of  the  trees  from  the  freehold  by  Ann  Evans  the 
tenant  for  life,  they  became  the  sole  property  of  the  first  per- 
son in  remainder  who  had  an  estate  of  inheritance  in  the  land ; 
but  this  action  for  money  had  and  received  could  not  have  been 
brought  till  1804,  when  the  testatrix  actually  received  the  pur- 
chase money  for  them.  There  is  no  necessity  for  any  privity 
between  the  parties  in  order  to  maintain  this  action,  as  appears 
"by  Sir  Henry  Sherrington's  case  (a)  referred  to  in  Hambly  v. 
Trott.  Tn  all  the  cases  the  only  question  has  been  whether  the 
property  wrongfully  taken  were  afterwards  converted  into 
money.  And  in  Longchamp  v.  Kenny  (6),  where  the  defend- 
ant had  possessed  himself  of  goods  which  had  been  entrusted 
by  the  owner  to  be  sold  at  a  fixed  price,  and  when  demanded 
of  him,  he  had  refused  to  produce  them,  it  was  even  pre- 
sumed against  him,  that  he  had  sold  them  and  received  the 
money ;  and  he  was  therefore  held  liable  as  for  money  had 
and  received  to  the  plaintiff's  use  from  whom  he  had  taken 
the  goods,  and  who  had  before  paid  the  value  of  them  to  the 
owner.  In  many  cases  the  tort  has  been  waved  against  the 
[  480  ]  tortfesor,  and  the  value  of  the  property  converted  recovered 
against  him  in  assumpsit:  such  are  Arris  v.  Slukely  (c), 
Howard  v.  Wood  (d),  Lamine  v.  Dorrell  (e),  and  Feltham 
v.  Terry  (/) ;  and  the  same  principle  was  lately  recognized 
in  Lightly  v.  Clouston  (g),  where  the  master  of  an  apprentice 
who  had  been  seduced  from  his  service,  waving  the  tort,  re- 
covered against  the  seducer  in  an  action  of  assumpsit  for 
work  and  labour  done  by  the  apprentice.  The  Court  there 
considered  that  the  defendant  could  not  set  up  his  own 
wrong  against  the  action,  and  that  he  had  the  advantage  of 
a  set  off. 

Lord  Ellenborough,  C.  J.  Assuming  that  the  plaintiff 
might  have  waved  the  tort,  and  proceeded  in  assumpsit  against 

(a)  Sav.  40.  (b)  Dougl.  137.  (c)  2  Mod.  262. 

(d)  T.  Jones,  127.  (e)  2  Ld.  Ray.  1216.  (f)  E.  13  Geo.  3. 

B.  R.  cited  in  Cowp.  419.  and  1  Term  Rep,  387.  (g)  1  Taunt.  112. 

the 
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the  tenant  for  life  for  the  value  of  the  trees  wrongfully  taken j        181 1. 

yet  it  is  another  question  whether  when  the  statute  of  limita-        

tions  has  run  upon  the  original  tortious  taking  in  the  life-       agai'nu 
time  of  the  wrong-doer,  the  law  will  raise  a  new  promise      Tuo*a». 
against  his  executors  for  the  profits  of  the  tort,  to  take  it  out 
of  the  statute,  after  the  proper  remedy  is  gone. 

The  case  stood  over  till  this  day,  when  the  argument  was 
again  resumed  upon  the  same  point:  and 

Owen,  Junr.  adverting  to  the  form  of  the  plea  of  the  statute 
of  limitations,  that  the  cause  of  action  did  not  accrue  within  six 
years,  contended  that  the  cause  of  action  now  sought  to  be  en- 
forced had  no  existence  till  the  actual  receipt  of  the  money  in 
J)<  crmber  1804 :  the  injury  to  the  reversion  which  took  place 
before  was  different  in  its  nature  as  well  as  form ;  and  might,  [  481  ] 
as  in  the  case  of  ornamental  timber,  exceed  the  value  received 
for  the  trees.  The  reversioner  had  no  control  over  the  tenant 
for  life  to  cause  her  to  sell  it  when  cut  down,  or  accelerate  the 
payment  of  the  money:  it  was  her  own  act  to  give  time  of  pay- 
ment till  a  later  period.  In  Pecke  v.  Ambler  {a)  it  is  said  that 
if  an  assumpsit  be  to  do  a  thing  on  request,  as  to  indemnify; 
and  a  damnification  accrue  in  part  at  one  time  and  in  part  at 
another ;  though  parcel  were  before  the  six  years,  and  parcel 
within  that  time,  the  plaintiff  may  have  an  entire  action  after 
the  last  time  of  damnification.  The  case  however  is  stated 
differently  in  different  books.  [Lord  Ellenborough,  C.  J. 
There  is  no  occasion  to  cite  cases  which  may  be  very  ques- 
tionable :  for  if  the  receipt  of  the  money  give  the  cause  of 
action  in  this  case  to  the  plaintiff,  the  statute  of  limita- 
tions would  not  be  in  his  way.  But  is  there  any  case  upou 
the  principal  point,  to  shew  that  where  tenant  for  life  has 
by  levying  a  fine  acquired  a  base  fee,  an  action  lies  for 
timber  cut  down  afterwards  and  before  an  entry  made  to 
revest  the  estate  of  the  reversioner:  and  that  the  entry 
when  made  will  by  relation  vest  the  property  of  the  timber 
so  taken  in  the  interval  in  the  reversioner?]  Even  if  the 
reversioner  had  been  disseised  (which  the  Court  held  in  the 
former  case  that  he  was  not,)  still  she  had  an  interest  left  in 
the  estate.  Even  after  the  right  of  entry  is  taken  away  the 
true  owner  may  bring  his  real  action.     But  against  the  opera- 

(a)  JV.  Jones,  330.  and  ib  Fin.  Abr.  116.     Godb.  iJl.     4  Bac.  Abr. 
474.  and  fro.  Car.  139. 

tion 
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J81 1.        tion  of  a  fine,  the  statute  of  fines  (<?)  saves  the  right  and  interest 

of  all  persons  other  than  the  parties  to  the  fine,  if  they  pursue 

against       their  remedy  *by  action  or  ertry  within  five  years  after  such 
Thomas.      right  accrued:  when  therefore  the  entry  was  made,  as  it  was 
L  4o<«  J     indue  time,  by  the  reversioner,  it  did  away  all  effect  of  the  fine 
as  to  her,  and  restored  all  her  rights  and  remedies  as  they  ex- 
isted before.     The  statute  says  that  "  the  said  persons  (i.  e. 
those  entitled,  who  pursue  their  remedy  within  the  time  limit- 
ed,) and  their  heirs  may  have  their  said  action  against  the  per- 
nor of  the  profits  of  the  said  lands,  &c.  at  the  time  of  the  said 
action  to  be  taken."     The  effect  ofan  entry  to  revest  fully  and 
forall  purposes  theestateof  the  reversion  is  not  at  all  impugned 
by  the  judgment  of  the  Court  in  Goodright  v.  Forresler{b), 
which  only  established  that  the  fine  of  tenant  for  life  devested 
the  estate  of  the  remainder-man  or  reversioner  till  entry. 
There  too,  there  was  an  actual  alienation  of  the  estate  by  the 
party  levying  the  fine;  but  here,  the  tenant  for  life  continued 
as  before  in  possession  after  the  fine  levied.  But  it  was  agreed 
that  the  reversioner  might  either  enter  within  five  years  after 
the  forfeiture  incurred  by  levying  the  fine,  or  wait  till  within 
five  years  after  the  natural  determination  of  the  estate  of  the 
tenant  for  life.     All  the  other  authorities  go  upon  the  distinc- 
tion as  to  the  effect  of  the  fine  in  devesting  the  estate  in  re- 
mainder, where  the  tenant  for  life  afterwards  aliens,  and 
where  he  continues  in  possession  ;  which  is  in  favour  of  the 
plaintiff  so  far  as  it  bears  upon  the  point  in  judgment.    Such 
are  Co.  Lit.  251.  a.  b.f  and  327.  b  ,  and  Saffyns  case,  5  Rep. 
123.  b.  Doe  v.  Hellier,  3  Term  Rep.  173.  and  Focus  v.  Salrs^ 
bury,  HardrAOO.  And  where  no  new  use  is  declared,  or  the 
[  483  ]       reversioner  is  no  party  to  the  fine,  the  old  use  continues  in 
him.  Armstrong  v.  Wolsey,  2  Wils.  19.  6.,  and  Roe  v.  Pop- 
ham,  Dougl.24:.    [Lord  Ellenborough,  C.  J.     Is  there  any 
case  to  shew  that  where  an  entry  is  necessary  to  revest  the 
estate  of  the  reversioner  after  a  fine  levied  by  the  tenant  for  life, 
such  entry  revests  the  estate  by  relation  to  the  fine  which  de- 
vested it,  so  as  to  cover  the  intermediate  period?]  In  the  Case 
of  Garthv.  Cotton(c)3  Lord  Hardwicke,CJ  .laid  it  down,  that 

(a)  4  //.  7.  c.  24. 

(b)  8  East,  552.  and  vide  S.C.  upou  error  brought  in  the  Exchequer- 
chamber,  1  Taunt.  578. 

(c)  I  Dickens,  183—206,  from  Lord  Ilardmck's  MS. 

"If 
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"  If  lewsee  for  life  make  a  feoffment  in  fee  upon  condition;        181 1. 

the  feoffee  does  waste,  and  afterwards  breaks  the  condition, 

and  the  lessee  for  life  enters  for  the  breach;  though  the  r ever-  agaimt 
sioner  had  nothing  in  the  reversion  at  the  lime  of  the  waste  done;  Thomas. 
yet  as  it  was  out  of  him  by  tort,  when  it  is  revested  he  shall  have 
this  remedy  /"  that  is  the  action  of  waste.  For  which  he  cites 
Co.  Lit.  356.  a.  The  timber  never  was  part  of  the  estate  of 
the  tenant  for  life  (a):  and  the  authorities  cited  on  the  former 
case  of  JFilliam  v.  Thomas  shew  that  the  estate  of  the  rever- 
sioner never  was  devested  by  the  clandestine  fine  levied  by  the 
tenant  for  life,  who  still  continued  in  possession.  [Lord  Ellen- 
borough,  C.  J.  If  the  tenant  for  life  acquired  a  base  fee  by  the 
line,  the  timber  would  then  be  part  of  her  new  estate.] 

Jones,  contra.  The  Court  did  not  decide  this  point  in  the 
former  case,  they  only  decided  that  the  fine  of  the  tenant  for 
life,  though  afterwards  followed  up  by  the  possession  of  her 
devisee,  did  not  work  a  disseisin;  but  there  was  no  question 
that  the  effect  of  the  fine  was  to  devest  the  reversion  and  leave 
the  reversioner  only  a  right  of  entry ;  and  that  was  the  express 
ground  of  decision  in  Goodrighl  v.  Forrester  (6),  and  the  same 
doctrine  was  laid  down  in  Focus  v.  Salisbury  (c),  and  Com-  [  481  ] 
pere  v.  flicks  (d).  The  latter  case  also  decides  the  point  now 
jn  judgment;  for  it  was  there  held  that  where  an  entry  was 
necessary  to  avoid  the  fine  of  tenant  for  life,  the  remainder- 
man, even  after  such  entry  made,  cannot  lay  his  demise  in  an 
ejectment,  or  recover  the  mesne  profits  that  accrued,  before 
such  entry. 

Lord  Ellen  borough,  C.  J.  That  case  decides  the  prer 
gent  question,  that  there  is  no  relation  back  of  the  title  be- 
yond the  time  of  entry  to  avoid  the  fine.  That  was  an  action 
for  mesne  profits;  and  it  was  held  that  the  remainder-man  could 
not  recover  the  mesne  profits  which  had  been  taken  by  the  de- 
fendants before  his  entry.  Lord  Kenyon  grounded  his  opinion 
upon  the  authority  of  Berringlon  v.  Parkhurst  (c),  in  which 
Lord  Hardwieke  had  said  that  in  the  case  of  a  fine  the  party 
has  no  title  beforeentry,  not  on  account  of  the  st.  4  //.  7.  (f) 
but  on  account  of  the  puissance  of  a  fine  at  common  law.  His 
JLordship  then  read  the  rest  of  the  opinion  delivered  by  Lord 

(a)  2  Com.  Dig.  tit.  Biens,  H.  (b)  8  East  552. 

(c)  Hard.  402.  (d)  7  Term  Rep.  727. 

(,<•)  Andr.  VS3.  §,  vid.  fVilfcs,  327.         (/)  4  H.  7.  c.  24. 

Kenyon 


484 


CASES  in  EASTER  TERM, 


1811. 

Hughes 
against 
Thomas. 


[485] 


[486] 


Kenyon  in  that  case ;  and  concluded  by  saying  that  if  the  re- 
versioner had  no  title  before  the  entry  to  avoid  the  fine,  the 
plaintifFcould  have  no  right  of  action  to  recover  the  value  of 
the  timber  cut  down  between  the  fine  levied  by  the  tenant  for 
life,  and  the  entry  of  the  reversioner  to  avoid  it. 

Owen  then  endeavoured  to  distinguish  that  case  from  the 
present,  upon  the  distinction  between  trespass,  which  is 
grounded  on  a  tort,  and  assumpsit  founded  on  an  implied 
promise  in  law  to  pay  that  which  in  conscience  is  due  to  the 
plaintiff  from  the  defendants  :  and  between  an  action  for  the 
common  mesne  profits  of  the  estate,  (as  that  case  was,)  which 
a  legal  possession  alone  would  entitle  the  tenant  in  posses- 
sion to  take;  and  an  action  for  the  value  of  timber,  which 
was  ever  part  of  the  lawful  inheritance. 

Lord  Ellenborough,  C.  J.  If  the  plain  tin"  could  not 
have  maintained  an  action  of  trespass  against  the  testatrix 
herself,  the  original  wrong-doer,  to  recover  the  mesne  pro- 
fits accruing  between  the  levying  of  the  fine  by  her  and  the 
entry  of  the  reversioner ;  which  is  the  more  proper  remedy ; 
how  can  this  action  be  maintained  against  her  executrixes 
upon  an  implied  assumpsit  in  law  ?  There  can  be  no  differ- 
ence in  the  subject  matter  of  demand  in  the  two  actions;  for 
whatever  be  the  profits  which  a  wrong-doer  takes  out  of  the 
estate,  be  it  grass,  corn,  or  timber,  it  is  equally  recoverable, 
if  at  all,  in  an  action  for  mesne  profits.  Our  opinion  is 
founded  upon  the  authority  of  Compere  v.  Hicks,  as  that  was 
founded  upon  the  prior  case  of  Berrington  v.  Parkhurst. 
Those  authorities  have  laid  a  clear  ground  for  our  decision 
in  this  case.  On  the  first  breaking  of  the  argument,  I  wished 
to  hear  how  far  the  action  for  money  had  and  received  would 
lie  in  such  a  case  as  the  present,  where,  though  the  purchase- 
money  for  the  timber  had  been  received  within  the  six  years, 
yet  the  remedy  for  the  original  tort  in  cutting  down  and  con- 
verting it  was  bound  by  the  statute  of  limitations;  and  there- 
fore I  interrupted  the  plaintiffs  counsel  in  the  train  of  his 
argument  on  the  principal  point;  but  the  case  which  he  cited 
from  Cowper's  Reports  did  so  far  bear  him  out,  as  to  alter 
the  impression  which  I  had  before  received  on  reading  this 
case.  On  that  point  however  I  desire  not  to  be  considered 
as  pledged;  for  my  decision  in  the  present  case  will  be 
founded  altogether  on  Berrington  v.  Parkhurst,  and  Compere 

v.  Hicks. 
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v.  Hicks.  Here  a  tenant  for  life,  after  levying  a  fine,  cut  tim-  1811. 
ber,  and  sold  it;  and  the  money  for  the  timber  has  been  re- 
ceived  within  a  time  before  the  action  brought  not  barred  by  against 
the  statute  of  limitations.  By  levying  the  fine  the  tenant  Thomai. 
for  life  had  acquired  a  base  fee,  and  had  devested  the  estate 
of  the  reversioner ;  and  during  the  continuance  of  that  base 
fee  which  endured  till  the  entry  of  the  reversioner,  she  was 
unimpeachable  for  that  act.  And  now  after  her  death,  the 
question  is  made  whether  the  value  of  the  timber  so  cut  can 
be  recovered  upon  an  implied  assumpsit  in  law  against  her 
representatives,  as  for  waste  committed,  or  for  mesne  profits 
received  by  their  testatrix  during  her  possession  of  the  land. 
If  she  had  lived,  the  case  of  Compere  v.  Hicks  is  decisive 
that  the  action  of  trespass  for  mesne  profits,  or  in  any  other 
shape,  for  recovering  the  value  of  the  timber,  could  not  have 
been  maintained  against  her.  It  was  there  held  that  the  entry 
of  the  remainder-man  to  avoid  the  fine  levied  had  no  rela- 
tion to  revest  his  interest  in  the  land,  so  as  to  give  him  an 
action  for  the  mesne  profits  that  had  accrued  antecedent  to 
such  entry.  Then  if  the  proper  action  could  not  be  main- 
tained against  the  wrong-doer  herself,  still  less  can  the  sub- 
stituted action  for  money  had  and  received  lie  against  her  re- 
presentatives. 

Grose  J.  declared  himself  of  the  same  opinion. 

Bayley,  J.  (a)  If  the  plaintiff  have  any  remedy  it  must 
be  in  equity.  The  effect  of  the  fine  was  to  give  the  tenant  for  [  487  ] 
life  a  base  fee  liable  to  be  defeated  by  the  entry  of  the  rever- 
sioner either  within  five  years  from  the  levying  of  the  fine,  or 
from  the  death  of  the  tenant  for  life :  but  till  the  fine  was 
avoided,  it  gave  her  a  fee  which  would  entitle  her  to  the  trees 
as  part  of  the  inheritance  so  acquired.  This  is  not  like  the 
case  of  a  fine  levied  by  a  copyholder  or  mortgagor;  because 
they  have  interests  in  the  land  collateral  to  the  freehold,  and 
their  possession  is  consistent  with  the  rights  of  the  lord  and  of 
the  mortgagee  :  and  therefore  their  fines  will  not  operate  on 
the  title  of  the  lord  (b)  or  the  mortgagee  (c),  unless  there  be 
also  a  displacing  in  their  possession.  The  fine  of  a  mortgagor 
would  operate  only  on  the  equitable  and  not  on  the  legal 

(«)  Le  Blanc,  J.  was  absent  from  indisposition, 
(ft)  Co.  Cop.  s.  55.    . .  (c)  2  Fes.  462. 

j  estate. 
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1811.       estate.    But  a  fine  levied  by  a  tenant  for  life  operates  upon 
"  the  freehold,  and  must  be  avoided  by  the  entry  of  the  re- 

against  mainder-man  or  reversioner,  whose  estates  are  devested  by 
Thomas,  the  fine,  before  they  can  maintain  an  ejectment ;  and  even 
after  such  entry  it  was  held  in  Compere  v.  Hicks,  that  it  gave 
them  no  title  by  relation  during  the  antecedent  period,  but 
only  from  the  time  of  such  entry.  That  case  was  decided  on 
the  authority  of  Berringlon  v.  Parkhurst,  where  the  demise 
was  laid  before  the  entry  made  to  avoid  the  fine ;  and  the 
question  was  whether,  when  made,  it  had  relation  to  revest 
the  remainder  for  the  intermediate  time  between  the  levying 
of  the  fine,  and  the  entry  made  to  avoid  it  :  and  it  was  held 
that  it  had  no  such  relation,  and  that  the  ejectment  was  not 
maintainable,  because  the  demise  was  laid  previous  to  the 
entry  :  for,  according  to  the  report  of  the  case  in  Andrews, 
"  the  party  hath  no  title  before  an  entry,  &c.  and  conse- 
quently the  demise  is  absolutely  void  ;  and  it  cannot  be  made 
good  by  a  subsequent  entry  by  relation,  which  can  make 
[  488  "]  good  such  acts  only  as  are  voidable.  This  case  therefore  is 
not  parallel  to  an  action  brought  by  a  disseisee  after  entry 
for  the  mesne  profits,  to  which  it  has  been  compared ;  for 
here  if  the  lessor  be  entitled  to  the  mesne  profits  from  the 
time  of  his  demise,  he  will  recover  them  from  a  time  when  he 
had  no  title"  &c.  That  was  followed  by  Compere  v.  Hicks, 
where  the  question  did  not  come  upon  Lord  Kent/on  by  sur- 
prize; for  it  had  come  before  him  in  the  former  case  between 
the  same  parties  of  Doe  d.  Compere  v.  Hicks  (a),  in  which 
the  lessor  of  the  plaintiff  recovered  upon  the  second  count 
laying  the  demise  after  the  entry  ;  the  Court  holding  that  the 
entry  had  no  relation  back,  and  gave  to  the  remainder-man 
no  right  to  the  mesne  profits  accruing  after  the  fine,  ante- 
cedent to  such  entry.  I  cannot  distinguish  between  trees 
and  other  mesne  profits  taken.  Timber  is  part  of  the  profits 
of  an  estate ;  for  where  there  is  a  right  to  recover  mesne  pro- 
fits, timber  may  be  included.  The  cases  referred  to  in  Vcsey 
and  Co.  Lit.  are  where  there  was  a  title  by  relation ;  for  after  a 
disseisee  has  recovered  posession  against  the  disseisor,  he  is 
entitled  to  all  the  mesne  profits  from  the  time  he  was  disseised. 
But  here  the  fine  of  tenant  for  life  having  created  a  fee,  though 
by  wrong  \  the  trees,  as  parcel  of  the  inheritance,  were  vested 

(a)  7  Term  Rep.  433. 

in 
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in  her  at  (he  lime,  and  were  her  property  when  cut,  which        181 I . 

was  before  the  entry  made  to  avoid  the  fee  acquired  to  her         j 

by  (lie  fine  ;    and  therefore  the  plaintiff  has  no  right  to  re-  againu 

cover  the  value  of  them  in  this  action.  Thomas. 

Judgment  for  the  Defendants. 


[  The  following  vote  of  the  ease  o/"BEnuiNGTON,  on  the  demise      I         J 
of  John   Dokmi;k,   Esq.,  against   PAntuiunsT   el  «/.,         r  It 
referred  to  in  the  lust  case,  is  taken  from  Mr.  Ford's  MS.~\ 

M  TN  ejectment  on  a  lease  made  1st  of  Oct.  1731  by  John  A.n  actual  en- 

JL  Dormer,   Esq.,   upon   not   guilty  pleaded,   the  jury  tryisneces- 

found   a  special  verdict,   that   upon  the   marriage  of  Sir  B  jj|L  Jl'*. 

J.  Dormer,  the  son,  John  Dormer,  Esq.  his  father,  in  order  withprocla- 

to  make  a  tenant  to  the  praecipe,  by  feoffment  of  the  13th  of  jffjj^ff  ™f 

August  1662,  together  with  his  said  son,  conveyed  the  lands  the  plaintiff 

in  question  to  A.  and  B.,  against  whom  a  common  recovery  wringing  his 

was  suffered  to  the  uses  following  :  as  to  a  part  of  the  lands,  UpOI,  sucj, 

to  Sir  John  for  life;    as  to  the  rest  to  John  the  father  for  99  avoidance 

years  if  he  so  long  lived  ;    remainder  to  trustees  to  preserve  demise  subsc- 

contingent  remainders;    remainder  to  the  first  and  every  qucnt  to  such 

other  son  of  Sir  John  for  life  by  the  lady  he  was  (hen  going  *;"  ;[*     . 

to  marry;    remainder  to  Ins  first  and  every  other  son  by  tenant  for  99 

any  other  wife;  remainder  to  Robert  Dormer,  Esq.  another  year»deter- 

son  of  the  said  J.  Dormer,  late  one  of  the  justices  of  C.  B.,  jHS  |jfe  r€_ 

for  99  years  if  he  should  so  long  live  :  and  then  follow  these  mainder  to 

words  ;    And  from  and  alter  the  decease  of  the  said  Robert  Swerve  °co 

Dormer,  or  other  sooner  determination  of  the  said  term  of  tingent  re- 

99  years,  so  limited  as  aforesaid  to  the  said  Robert  Dormer,  "'"'/'ffs  rc- 

.  ,  .         mainder  to 

to  Sir  Robert  Jenkinson  and  Sir    IV.  C.  and  their  heirs,  his  first  and 

during  the  life  of  the  said  Robert  Dormer,  to  preserve  and  °™Jcr  so,,s  m 
°  '  t;nl  male, 

with  remainders  over;  it  was  questioned  at  first  whether  a  fine  levied  by  the  tenant  for 
years  in  possession  and  his  eldest  son  the  first  tenant  in  tail  in  remainder  was  void 
against  the  remainder-man  over,  by  reason  that  the  trustees  to  preserve  contingent  re- 
mainders, in  whom  it  was  contended  that  a  present  freehold  was  vested  during  the  life 
of  the  tenant  for  years,  were  no  parties  thereto;  but  it  was  held  afterwards  that th« 
trustees  had  a  vested,  and  not  a  contingent  remainder  ;  and  that  the  pres.-nt  freehold 
interest  was  in  them,  to  commence  in  possession  upon  the  determination  of  the  term  of 
years  by  forfeiture  or  other  means,  during  the  life  of  tenant  for  years;  and  therefore 
that  such  fine  was  void  against  the  remainder-man.  Neither  is  the  estate  of  such  re- 
mainder-man over  discontinued,  or  his  right  of  entry  within  five  years  taken  away  by 
another  fine  levied  by  the  daughters  ol  the  first  tenant  in  tail  male;  who,  upon  his 
death,  wrongfully  entered  and  were  possessed,  and  (hereby  disseised  the  rcmaindcr-inaa 
over.  . 

support 
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J 8 1 1.        support  contingent  uses  and  estates  hereinafter  mentioned 
1  from  being  *defeated,  and  for  that  purpose  to  make  entries, 

^aeainst*  ^c#  '  remainder  to  the  first  and  every  other  son  of  the  9aid 
Parkhurst.  Robert  Dormer,  and  the  heirs  male  of  his  and  their  bodies 
*E  ^0  3  lawfully  begotten  ;  and  for  want  of  such  issue,  remainder  to 
Fleetwood,  Peter,  and  Bennett  Dormer,  brothers  of  the  said 
Robert  Dormer,  successively  in  tail  male ;  remainder  to 
Euseby  Dormer,  (the  father  of  the  lessor  of  the  plaintiff,) 
for  99  years,  if  he  should  so  long  live ;  remainder  to  the 
trustees  and  their  heirs  during  the  life  of  the  said  Euseby, 
to  preserve  contingent  uses,  &c. ;  remainder  to  the  first  and 
every  other  son  of  the  said  Euseby  in  tail  male ;  remainder 
to  the  right  heirs  of  John  Dormer  the  father.  The  verdict 
further  fouud  the  death  of  John  the  father,  of  Sir  J.  Dormer 
without  issue  ;  and  also  of  Fleetwood,  Peter,  and  Bennett, 
without  issue ;  and  that  Robert  Dormer  had  one  son, 
Fleetwood,  who  with  his  father,  Pasch.  12  Geo.  1.  levied  a 
fine  of  the  premises  to  John  Parkhurst  and  others  in  order 
to  suffer  a  recovery  :  which  recovery  was  accordingly  had 
against  Parkhurst  and  the  other  cognizees,  and  Fleetwood 
Dormer  came  in  as  vouchee,  and  the  recovery  was  to  the 
use  of  Robert  Dormer  in  fee.  The  verdict  found  further, 
that  Fleetwood,  the  son,  died  without  issue,  and  then  Robert 
Dormer  died,  leaving  Elizabeth,  the  wife  of  Sir  John 
Forlescue  Aland,  one  of  the  defendants,  and  three  other 
daughters  ;  and  that  they  entered  into  the  premises  and  took 
the  profits;  and  afterwards  in  Easter,  3  G.  2.  levied  a  fine 
(a)  of  the  premises  to  Thomas  Burnett  and  others,  to  the 
use  pf  Sir  John  Fortescue  Aland  and  his  heirs.  Then  the 
verdict  found  the  death  of  Euseby  Dormer  in  1729,  and  that 
his  son,  the  lessor  of  the  plaintiff,  before  the  day  of  the  demise 
[  491  ]  in  the  declaration,  in  order  to  deliver  an  ejectment,  entered 
into  the  premises,  but  not  to  the  purpose  of  avoiding  the 
fine.  That  upon  the  6th  of  January  1731,  he  did  enter,  as 
he  did  also  on  the  6th  of  October  1732,  and  upon  the  5th  of 
October  1733,  in  order  to  avoid  the  fine  (b).  That  the  entry 
upon  the  6th  of  January  was  precedent  to  the  bringing  his 
ejectment;  but  that  there  was  no  actual  entry  to  the  purpose  of 

(a)  It  appears  by  the  argument  that  it  was  a  fine  with  proclamations. 
And  vid.  Doe  v.  Walts,  9  East,  17. 

{b)  There  is  a  mistake  in  Ihc  report  in  Andr.  1C6,  7.  as  to  the  time, 
of  entry  to  avoid  the  fine. 

avoiding 
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avoiding  the  fine  till  after  the  date  of  the  demise.  And  if  upon  181 1, 
the  matter  found  the  lessor's  entry  were  lawful  was  the  — — 
doubt  made  by  the  jury.  ^aglT 

[It  is  not  necessary  to  insert  the  argument,  which  was  very  Parkhbist. 
long;  as  the  substance  of  it  may  be  seen  in  the  report  of  this 
case  in  Andrews:  but  the  following  note  of  what  was  said  by 
Lord  Hardwicke,  C.  J.,  at  the  conclusion  of  the  first  argu- 
ment, shews  the  grounds  on  which  he  at  first  doubted, 
whether  the  trustees  had  a  vested  interest, and  present  free- 
hold at  the  time  of  the  fine  levied  and  recovery  suffered.] 

LoadIIardwicke,C.J.  The  title  of  the  lessor  under  the 
settlement  in  1662  must  be  admitted.     The  questions  in  this 
case  are  two: — J.  If  any  thing  be  found  by  the  verdict  to  be 
done  that  bars  such  title;   and  if  not,  2.  Whether  the  eject- 
ment can  be  maintained  for  want  of  an  actual  entry  before  tlie 
demise.  As  to  the  first  point,  it  is  clear  that  if  Fleetwood  Dor- 
mer, at  the  time  of  levying  the  fine  in  Easter  Term,  12  Geo.  1. 
had  no  freehold  in  him,  but  only  a  remainder  in  expectancy, 
nothing  passed  by  that  fine ;  but  the  recovery  suffered  in  pur- 
suance of  it  was  a  void  recovery  for  want  of  a  tenant  to  the 
praecipe.     The  cognizors  of  that  fine  were  Robert  the  father 
and  Fleetwoodthe  son ;  the  father,  having  only  a  term  for  years,       £  492  ] 
forfeited  his  own  estate,  but  could  not  displace  any  of  the  re- 
mainders by  that  fine.     It  is  true,  that  tenant  for  years,  by 
levying  a  fine,  claims  a  greater  estate  than  for  years;  but  such 
an  act  does  not  make  out  his  claim.    On  the  contrary,  the  law 
punishes  such  claims  in  a  court  of  record  by  a  forfeiture  of  the 
party's  estate.     So  far,  therefore,  as  the  fine  depends  on  the 
estate  of  Robert  Dormer,  it  was  not  a  good  fine,  quia  ipse 
nil  habuit.     It  is  said  likewise,  that  Fleetwood  had  nothing 
in  him  upon  which  the  fine  could  operate,  but  that,  by  the 
express  limitation  of  the  deed,   the  estate  of  freehold  re- 
mained in  the  trustees  during  the  life  of  Robert  Dormer. 
But  of  this  I  am  not  satisfied.  It  is  indeed  the  duty  of  Courts 
to  make  such  a  construction  upon  deeds  as  is  agreeable  to 
the  intention  of  the  parties:  and  it  is  also  true,  that  the  in- 
tention of  the  parties  to  this  conveyance  is  very  strong,  that 
the  freehold  should  vest  in  the  trustees  during  the  life  of  "  //  would 
Robert  Dormer:  but  1  fear  the  express  words  of  the  limitation  l^™^"'14 
run  directly  counter  to  such  intention.  Theeslateof  the  trustees  same  moment, 
is  to  take  effect  upon  oneof  these  twocontingencies,  the  death  of  CoLit-^-b'' 
3  Robert 
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[See  Lord 
Hardtvickc's 
opinion,  upon 
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which  such 
trustees  lake, 
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[493  | 
Garth  v.  Cot- 
ton, in  1753, 

1  Dicjcens's 
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Pollexf.  55. 
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Rep.  219. 
pi.  199.  Dy. 
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2  Cro.  696. 
Hutt.  118." 


"  77i<»  notion 
of  discontinu- 
ance." 


Robert  Dormer,  which  would  defeat  the  term  by  the  express 
limitation  ;  or  else  by  the  sooner  determination  of  Robert's 
estate  some  other  way.  If  the  estate  of  the  trustees  had  been 
to  take  place  only  on  his  death,  as  it  was  designed  to  be  only 
an  estate  for  his  life,  that  would  be  void  and  repugnant;  being 
no  more  than  an  estate  per  autre  vie,  to  begin  after  the  death 
of  the  autre  vie.  What  then  is  meant  by  a  sooner  deter- 
mination? Nothing  but  a  determination  by  forfeiture  or  sur- 
render, <Xrc.  to  happen  in  the  lifetime  of  Robert  Dormer:  and 
suppose  the  limitation  had  been  made  to  take  place  upon  a  fop- 
feiture;  as  that  was  a  casual  uncertain  thing  till  it  happened, 
nobody  could  say  whether  such  a  remainder  would  ever  vest, 
and  so  must  be  a  contingent  remainder.  If  this  way  of  arguing 
be  right,  and  I  have  heard  nothing  to  the  contrary,  then  the 
remainder  to  the  trustees  was  a  contingent  remainder:  no  free- 
hold at  all  ever  vested  in  them  ;  but  on  the  contrary,  as  soon 
as  Fleetwood  Dormer  was  born,  the  freehold  settled  in  him :  he 
had  an  estate  tail  in  possession  ;  upon  that  his  fine  operated, 
and  created  a  good  tenancy  to  the  praecipe :  so  that  a  valid  and 
effectual  recovery  was  suffered,  which  barred  all  the  remain- 
ders. I  confess  this  construction  opposes  the  general  design  of 
the  deed ;  but  still  it  is  the  only  one  that  is  consistent  with  the 
words  and  expressions  of  it:  and  however  careful  we  ought 
to  be  in  following  the  intentions  of  persons,  yet  we  cannot 
put  words  into  a  deed  to  supply  and  make  out  what  seems 
to  be  the  intention.  But  supposing  such  recovery  void, 
because  Fleetwood  had  no  freehold  to  convey ;  then  the  next 
question  is,  whether  either  of  the  fines  work  such  an  impe- 
diment to  the  lessor's  title,  that  he  cannot  support  this 
ejectment.  It  is  plain  that  neither  of  them  make  any  dis- 
continuance; that  being  only  to  be  done  where  the  party 
who  levies  the  fine  has  such  a  lawful  estate  in  him,  that  by 
conveying  his  own  estate,  others  dependent  upon  his  must 
be  conveyed  likewise.  The  true  notion  of  a  discontinuance 
is  this;  the  particular  estate  and  all  the  remainders  over 
constituting  only  one  estate,  if  the  particular  estate  be  hurt, 
the  residue  of  the  fee,  as  subsisting  upon  that,  must  suffer 
likewise:  and  thence  we  say  all  the  remainders  are  discon- 
tinued, because  the  chain  of  interests  which  are  carved  out 
of  the  fee,  and  which  depend  one  upon  another,  is  broken. 
And  therefore  if  nothing  passed  by  the  fine  levied  by  Robert 

and 
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and  his  son,  quia  nil  habnerunt,  the  remainder  of  Fleetwood,        181 1. 

and  nil  the  remainders  over,  continue  as  they  were,  and  the 

law  considers  each  party  in  the  possession  of  his  own.    As  to       „«■<,/«</ 
the  fine  in  1730,  that  was  levied  by  strangers  to  the  remain-    Pabchomk. 
ders,  and  so  could  work  no  discontinuance  of  their  estates. 
We  must  then  see  if  these  fines  be  any  bar.     As  to  the  first 
fine,  it  would  not  create  any  bar:  for  as  the  parties  to  it  had  no 
interest  which  the  fine  could  enure  upon,  it  was  a  void  fine, 
and  could  neither  displace  nor  turn  to  a  right  any  of  the  re- 
mainders; without  which  nonclaim  is  no  bar.    But  the  fine  in 
1730  was  levied.by  persons  who  had  the  fee,  who  had  disseised 
the  remainder-men,  and  acquired  the  whole  inheritance :  and 
unless  something  has  been  done  to  avoid  the  force  of  that  fine, 
it  must,  after  five  years,  become  an  absolute  bar.  By  the  pur- 
view of  the  statute,  fines  levied  with  proclamations  are  after 
the  proclamations  to  bind  both  privies  and  strangers,  and  were 
it  not  for  the  saving  in  the  statute  afterwards,  such  fine  levied 
by  a  disseisor  would  immediately  become  an  absolute  bar;  but 
by  this  saving  clause  the  force  of  the  bar  may  be  avoided  by 
action  or  entry  within  five  years.    The  last  question  then  is, 
whether  the  lessor  has  taken  such  proper  steps  as  are  requisite 
to  defeat  the  force  of  the  fine,  and  to  support  this  ejectment? 
And  it  seems  to  me  that  an  ejectment  cannot  be  looked  on  as 
an  action  within  the  saving;  for  if  it  could  there  never  could 
have  been  a  question  made,  whether  upon  an  ejectment  an 
actual  entry  was  necessary.  Besides  the  saving  is  to  the  party 
who  has  title,  if  he  pursue  his  action  :  whereas  this  is  not  the 
action  of  the  lessor,  but  of  the  lessee  ;  and  the  nature  of  eject- 
ments seems  to  prove  such  actual  entry  necessary.     These 
proceedings  are  grounded  on  a  supposed  right  of  entry  in  the 
lessor,  by  which  right  he  enters  and  makes  the  lease  on  which       f_  495  J 
the  plaintiff  declares.     Now  suppose  this  case  stood  on  the 
statute  de  donis,  before  the  statute  of  fines,  though  the  words 
of  the  statute  of  Westminster  declare  a  fine  levied  by  tenant 
in  tail  to  be  ipso  jure  null  ;  yet  the  construction  on  that  sta- 
tute was,  that  it  took  away  the  entry  of  the  issue  in  tail.     I 
mention  this  to  shew  the  nature  of  fines,  and  that  without 
proclamations  they  toll  the  entry.     And  although  by  the  sta- 
tute of  fines  the  right  of  entry  is  saved  for  a  time  in  order  to 
avoid  the  fine;  yet  from  the  nature  of  every  fine  the  entry  is 
so  far  tolled  as  not  to  be  recovered  but  under  the  circum- 
stances 
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1811.        stances  of  the  saving  in  the  statute  of  fines.    The  entry 

then,  when  made,  prevents  the  bar  by  the  statute,  and  avoids 

Eflra?w/ON    ihat  force  which  is  peculiar  and  essential  to  every  fine.    But 

Parkuurst.  without  such  an  entry  made,  the  law  considers  the  party  as 
out  of  possession,  and  consequently,  before  the  entry,  he 
could  have  no  right  to  make  the  demise  to  the  plaintiff.  That 
such  an  entry  must  be  an  actual  entry  has  been  the  common 
received  opinion,  and  the  sense  of  the  Judges  in  Hil.  2 
Queen  Ann.  has  now  put  that  matter  quite  out  of  doubt- 
Indeed,  in  the  present  case  an  actual  entry  is  found,  which, 
from  the  time  it  was  made,  did  defeat  the  effect  of  the  fine  in 
preventing  the  bar :  but  as  that  entry  is  subsequent  to  the 
time  of  the  demise,  the  question  still  remains,  whether  the 
force  of  the  fine  did  not,  in  consideration  of  law,  subsist  at 
the  time  of  the  demise,  and  then  the  lessor  could  have  no 
title  to  make  such  a  demise  ?  and  one  would  think  it  should ; 
for  otherwise  after  a  recovery  in  ejectment,  the  lessor  may 
maintain  trespass  for  the  mesne  profits  from  his  demise  ;  be- 
cause from  thence  he  is  supposed  to  be  in  possession.  If 
this  subsequent  entry  should  suffice,  he  would  recover  the 
[  496  ]  mesne  profits  when  he  was  actually  out  of  possession.  On 
the  other  hand  as  upon  the  statute  of  limitations  a  promise 
after  six  years  revives  the  old  promise,  and  draws  the  case 
out  of  the  statute,  avoiding  the  force  of  it  ab  initio ;  so  one 
would  argue,  that  after  an  entry  to  avoid  the  fine,  the  party 
should  in  supposition  of  law,  be  esteemed  in  possession  from 
the  time  his  title  accrued.  And  if  such  a  new  promise  made 
pending  an  action,  and  before  plea  pleaded,  has  been  ever 
allowed  in  evidence  upon  any  issue  of  non  assumpsit  infra 
sex  annos,  I  should  think  that  would  go  a  great  way  in  the 
present  case. 

The  other  Judges  said  nothing:  but  the  cause  was  ad- 
journed for  further  argument. 

Hil.  11  G.2.  This  case  was  argued  again  in  Hil.  11  G.  2.  and  resolved  by 
the  Court,  that  the  fine  in  1750  put  the  lessor  of  the  plaintiff 
out  of  possession.  That  this  action  is  founded  on  a  supposed 
lease  made  by  the  lessor  :  that  this  lease  supposes  him  to  be  in 
possession ;  but  by  this  verdict  it  appears  that  he  was  disseised. 
As  then  a  lease  made  by  one  out  of  possession  is  a  void  lease, 
and  this  lease  in  the  present  case  appears  to  be.  void,  of  neces- 
sity he  must  fail  in  this  ejectment :  the  judgment,  if  for  the 

plaintiff, 
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plain  till'  must  be  quod  recuperet  term  in  um  suum  ;  and  it  ap-        1811. 

pears  he  can  have  no  title  to  it.    Relations  in  law  take  place         

to  avoid  mesne  torts.  So  after  re-entry  a  disseisee  shall  recover       againit 
mesne  profits ;  but  no  relation  can  make  a  void  act  good.  If  a    Farkhurit. 
good  feoffment  be  made,  a  subsequent  livery  confirms  the  con- 
veyance, and  passes  the  estate ;  but  if  a  freehold  were  con- 
veyed to  commence  in  futuro,  no  livery  afterwards  would  help 
that  conveyance  which  was  originally  void.     In  actions  for 
mesne  profits  the  demise  in  a  recovery  in  ejectment  is  conclu- 
sive evidence  of  a  title  from  that  time :  whereas  if  the  plaintiff      [  497  ] 
should  recover  in  this  ejectment,  trespass  for  mesne  profits 
might  be  supported  before  the  party  had  a  title.  And  so  upon 
this  point  judgment  was  given  by  the  whole  Court  for  the 
defendant. 

As  to  the  limitation  to  the  trustees,  little  was  said  j  but  the 
judges  rather  inclined  to  think  it  was  contingent,  and  conse- 
quently the  freehold  vested  in  Fleetwood  Dormer. 

[Another  ejectment  was  brought  in  the  name  of Smith,  Lessee 
of  John  Dormer,  Esq.  v.  Parkhurst  Sf  Others,  laying  the  de- 
mise subsequent  to  the  entry  ;  on  which  a  special  verdict  was 
found  to  the  same  effect  as  in  this  case ;  and  after  great  debate 
and  consideration  it  was  unanimously  held  in  K.  B.  Mich.  14 
Geo.  2.  (7  Mod.  366.,  18  Fin.  Abr  A13.  pi.  8.,  and  Fearne's 
Cont.  Rem.  333.)  that  the  remainder  to  the  trustees  was 
vested  and  not  contingent,  and  was  to  take  effect  in  possession 
on  the  determination  of  the  precedent  estate  in  any  manner, 
by  reason  of  the  words  "  or  other  sooner  determination,"  &c. 
and  consequently  that  the  fine  levied  and  recovery  suffered 
by  the  tenant  for  years,  and  his  eldest  son  the  first  remain- 
der-man in  tail  male  after  the  estate  of  the  trustees  to  pre- 
serve contingent  remainders  during  the  life  of  tenant  for 
years,  were  void.  And  the  judgment  for  the  plaintiff  was  af- 
firmed on  a  writ  of  error  in  the  House  of  Lords  by  the  opi- 
nions of  the  judges  for  the  reasons  delivered  by  Lord  C.  J, 
Writes,  in  miles'  Rep.  327.  S.  C.  3  Atk.  135.] 


Vol.  XIII.  Dd  Crossley 


498  CASES  in  EASTER  TERM, 

1811. 

■JMa*d\4th  Crossley  against  Ham. 

The  holder  f  I  HHE  plaintiff  declared  upon  a  bill  of  exchange,  dated 
two^SV«f°f  A  Porlsm™fh  in  North  America  the  10th  of  February 
the  same  te-  1804,  drawn  by  J.  Clark  upon  Dickers  on  and  Co.  in  Lon~ 
nor,  having  jon  for  459/.  sterling  payable  at  60  days'  sight  to  the  defend- 
them  to  his      ant  or  order,  and  indorsed  by  him  :  and  alleged  that  the  bill 

agents  here  to  was  presented  to  Dickerson  and  Co.  for  acceptance  on  the  27th 
present  them  j ,..„..  .  ...  ,  .  , 

lor  accept-       of  ,/flpm  following,  when  it  was  dishonoured,  and  protested 

ance,  and  re-  for  non-acceptance,  and  notice  thereof  given  to  the  defendant, 

ney  whendne,  The  defendant  pleaded  the  general  issue  :  and  at  the  trial  be- 

and  pay  over  fore  Lord   Ellcnboroitgh  C.  J.  at  the  Sittings  after  Trinity 

5£32iitiff!  Term>  1810> the  plaintiff  recovered  a  verdict  for  596/.,  subject 

while  the  hills  to  the  opinion  of  this  Court  on  the  following  case  : 

so  remained         rp^  j^jj  •    question,  and  another  of  the  same  tenor  hav- 

111  his  stents  * 

hands,  agreed  ing  been  drawn  by  Clark,  and  indorsed  by  the  defendant  for 

f^Ii  *he  hC  *ne  accomm°dation  of  Clark,  and  left  in  Clark's  hands  so  in- 

indorser,(who  dorsed,  were  paid  over  by  Clark  to  one  Parry  in  February 

hadlenthisin-  igQ4.     The  defendant,  Clark,  and  Parry  were  all  residing 

each  to  the  at  tfta*  tmie  anc^  t*ill  after  the  14th  of  April  following  in 

drawer,  from  New  Hampshire,  in  America.     Parry  on  the  1st  of  March 

holder  re^  following  remitted  the  two  bills  to  Favell  and  Bousfield,  his 

ceived  them,)  correspondents   in   London,   accompanied    by  directions  to 

that  upon         make  a  payment  to  the  plaintiff,  to  whom  Parry  then  was 
payment  ot  ......  m         •  1 

one  of  the        and  still  remains  indebted  in  a  large  sum.     The  bills  having 

j"  499  ]  arrived  in  London  on  the  26th  of  April  following  were  left 

he  exonerated  ^v   ^ave^  an(l  Bousfield  with  Dickerson  and  Co.  for  accept- 

from  both.  ance,  who  returned  for  answer  the  next  day  that  they  could 

In  the  mean  nQ^  accept  at  present;  and  the  bills  were  then  regularly  pre- 

having  been  sented  by  a  notary  and  protested  for  non-acceptance,  of  which 

presented  for  due  notice  was  given  to  the  defendant.  On  the  12th  of  April 
acceptance  by    ,_»„  „  .         .  :  "    ,*'*    -.— /     « 

theagentsand  1801  Parry  wrote  from  America  a  letter  to  the  plaintiff,  who 

dishonoured,  resides  at  Halifax  in  Yorkshire,  advising  him  of  the  before- 
after  the  ///.*-  J  Jo 

honour  the 

agents,  not  knowing  of  such  agreement  between  their  principal  and  the  indorser,  as- 
signed one  of  the  dishonoured  bills  to  the  plaintiff,  who  was  informed  of  the  dishonour, 
and  who  received  it  liable  to  all  its  infirmities,  but  without  notice  of  such  agreement ; 
held  that  the  bill  so  received  by  the  plaintiff' was  bound  by  the  agreement:  and  that  the 
defendant,  having  afterwards  taken  upand  discharged  the  other  bill,  which  had  remained 
in  the  hands  of  the  same  agents,  was  discharged  from  both. 

mentioned 
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mentioned  remittance,  nnd  directions  to  Fovelland  Bousfield;       181 1, 
shortly  after  the  receipt  of  which  letter  in  England  the  plaintiff*        ™ 
applied  for  the  450/.  to  Favell  and  Bousfield,  who  on  the  6th        a^aintt 
of  June  delivered  over  to  him  the  bill  of  exchange  in  ques-        Ham. 
tion;  at  the  same  time  informing  him  of  the  previous  pre- 
sentment to  4he  drawees,  and  their  refusal  to  accept,  and  that 
he  must  take  it  under  all  the  existing  circumstances, and  liable 
to  all  the  infirmities  that  attended  it.     The  bill  was  on  the 
29th  of  June  presented  for  payment  by  the  persons  to  whom 
the  plaintiff  had  negotiated  it,  and  from  whom  he  again  took 
it  up,  and  was  finally  dishonoured  on  that  day. 

The  defendant  produced  the  following  instrument,  with  the 
signature  of  Parry,  dated  the  14th  of  April  1801;  the  admis- 
sibility of  which,  as  evidence  against  the  plaintiff,  was  resisted 
at  the  trial :  "  Whereas  1  have  two  sets  of  exchange  for  450/. 
"  sterling,  each  drawn  by  J.Clark in  favour  of  S./Iam  on  Dick- 
"  erson  and  Co.  Merchants  in  London,  and  indorsed  by  S.  Ham: 
"  now  the  condition  of  the  instrument  is  such  that  if  &  Ham 
(i  pay  or  cause  to  be  paid  one  of  the  above  bills  in  London,  I, 
"  the  subscriber,  agree  to  exonerate  the  said  5.  Ham  from  the 
"  payment  of  the  other  bill  of  450/.,  both  of  which  bills  I  have 
"  remitted  to  London  to  Favelland  Bousfield.  E.  Parry."  It 
was  further  proved  that  on  the  2d  of  July  the  defendant  paid 
Favell  and  Bousfield  in  cash  and  by  another  note  of  six  months  [  500  J 
450/.  in  discharge  of  the  abovementioned  bill,  which  at  that 
time  remained  in  their  hands,  and  was  thereupon  delivered 
up  to  the  defendant.  Neither  the  plaintiff  or  Favell  and 
Bousfield  were  apprized  till  after  the  said  2d  of  July  of  the 
abovementioned  agreement  of  the  14th  of  April,  or  of  any 
other  arrangement  between  Parry  and  the  defendant  con- 
cerning the  bills,  or  of  any  infirmity  in  such  bills  with  re- 
spect to  either  of  the  parties  thereto,  other  than  the  drawees' 
refusal  to  accept.  At  the  time  when  the  450/.  bill  in  Favell 
and  Bousfield1  s  hands  was  satisfied,  no  inquiry  or  mention  was 
made  by  the  defendant  concerning  the  bill  which  had  been 
handed  over  to  the  plaintiff,  or  any  other  bill  than  the  one 
so  satisfied  ;  and  the  plaintiff  had  no  information  of  any  set- 
tlement with  Favell  and  Bousfield  being  intended.  The 
questions  were,  1st,  Whether  the  above  agreement  of  the 
14th  of  April  ought  to  have  been  received  in  evidence  against 
tne  plaintiff  in  this  action?  2nd,  Whether  under  the  circum- 

D  d  2  stances, 
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1811.        stances,  the  plaintiff  is  entitled  to  recover,  or  is  barred  by  that 
_  ~  agreement?  If  the  Court  should  be  of  opinion  that  the  plain- 

against       *•"  was  entitled  to  recover,  the  verdict  was  to  stand  :  other- 
Ham.         wise,  a  nonsuit  was  to  be  entered. 

Marryalt,  for  the  plaintiff,  contended  that  the  instrument 
signed  by  Parry  (the  original  holder  of  both  the  bills)  in  fa- 
vour of  Ham  the  indorser,  agreeing  to  discharge  him  on  pay- 
ment of  one  of  the  bills  for  450/.  was  no  evidence  between 
these  parties,  as  being  merely  res  inter  alios  acta  :  or,  if  evi- 
dence, could  not  operate  against  the  plaintiff,  the  bona  fide  as- 
signee and  holder  of  the  other  bill  for  a  valuable  consideration, 
and  without  notice  of  the  prior  agreement ;  that  instrument 
f  501  1  beingin  effect  nothing  more  than  an  eventual  acknowledgment 
by  Parry  of  a  receipt  of  so  much  upon  one  bill  in  liquidation 
of  his  whole  debt;  which  cannot  discharge  the  defendant  as 
indorser  upon  another  bill  in  the  hands  of  a  third  person  not 
privy  or  consenting  to  the  agreement.  Parry  the  original 
holder,  by  transmitting  the  two  bills,  as  distinct  securities  to 
Favell  and  Bousfield,  his  correspondents  in  this  country,  es- 
pecially when  accompanied  with  directions  to  them  to  make 
payment  out  of  the  fund  to  the  plaintiff,  which  authorised 
them  to  negotiate  the  bills,  thereby  put  it  out  of  his  power 
to  make  any  equitable  agreement  with  the  indorser  in  pre- 
judice of  the  plaintiff  or  any  other  person  who  might  be  the 
.bona  fide  holder  of  the  securities.  [Lord  Ellcnborough,C.J. 
Favell  and  Bousfield  were  the  agents  of  Parry  for  the  purpose 
of  presenting  the  bills  for  acceptance  and  obtaining  payment, 
and  making  a  certain  payment  out  of  the  fund  to  the  plaintiff: 
and  while  the  bills  were  in  their  hands,  as  such  agents,  they 
were  liable  to  be  affected  by  the  acts  of  the  principal ;  and 
so  they  continued  to  be,  at  least  until  the  dishonour  of  the 
bills.  Then,  as  the  plaintiff  did  not  take  the  bill  in  ques- 
tion until  after  it  had  been  dishonoured,  did  he  not,  ac- 
cording to  a  variety  of  authorities,  stand  in  the  same  situa- 
tion as  the  persons  from  whom  he*  then  received  it,  who 
were  the  agent3  of  Parry  ?  Would  he  not  therefore  stand 
in  the  situation  of  Parry  himself  who  had  before  such  nego- 
tiation of  this  bill  bound  himself  by  the  agreement  with 
Ham  to  exonerate  him  from  the  payment  of  it  if  the  other 
were  taken  up,  as  it  has  been  ?  If  so,  will  not  the  plaintiff 
who  received   the  bill  after   its   dishonour   be   bound   by 

the 
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the  same  equity?]     The  bill   was  still  current  when  the        1811. 
phi ii till'  took  it  from  Favell  and  Bousfield:   and  there  is  *a        ~ 
great  distinction  between  taking  it  during  that  period,  and        agaimt 
after  it  is  over-due  :    in  the  latter  case  only  is  it  settled  that         «U*. 
the  holder  takes  it  subject  to  all  the  equities  belonging  to  it       L  ^®~  J 
in  the  bands  of  the  party  from  whom  he  received  it;   the 
reason  of  which  is,  that  when  due,  it  is  no  longer  considered 
as  in  a  negotiable  state.     [Bat/lei/,  J.     It  is  certainly  still 
negotiable  when  due.    But  is  there  any  case  where  a  distinc- 
tion has  been  taken  between  a  bill  dishonoured  for  non-ac- 
ceptance, and  where  it  is  so  for  non-payment :  it  has  equally  the 
mark  of  dishonour  on  the  face  of  it :  the  noting  for  dishonour  is 
always  annexed  to  the  bill.    Lord  Ellenborough,  C.  J.    The 
case  of  Bochm  v.  Stirling  (a)  shews  that  a  note  over-due  is 
still  negotiable,  though  the  party  receiving  takes  it  subject  to 
the  equities  attached  to  it  in  the  hands  of  the  former  holder: 
but  after  the  dishonour  in  the  first  instance  the  holder  might 
immediately  have  sued  the  drawer.]     Supposing  the  plaintiff 
to  be  affected  by  the  equity  attached  to  the  bill  as  against 
Parry:  yet  nothing  appears  to  preclude  Parry  himself  from 
recovering  on  the  bill :    his  assent  to  receive  part  of  his  de- 
mand from  his  debtor  for  the  whole,  (no  fund  being  provided 
for  the  satisfaction  of  the  remainder,  nor  any  agreement  for 
this  purpose  with  third  persons  or  other  creditors)  would  not 
bind  him  in  law  or  equity.    Then  again  before  the  agreement 
was  executed,  the  bill  in  question  had  changed  hands  for  a 
valuable  consideration.     It  was  assigned  to  the  plaintiff  by 
Favell  and  Bousfield  on  the  6th  of  June;   and  it  was  not  till 
the  2d  of  July  that  the  other  bill  was  taken  up  and  satisfied 
by  the  defendant  to  Favell  and  Bousfield,  who  were  all  the 
time  ignorant  of  the  agreement  between  Parry  and  the  de- 
fendant.   But  after  the  plaintiffhad  become  the  holder  of  one       [  503  ] 
of  the  bills  for  a  valuable  consideration  and  without  notice,  the 
defendant  could  not  discharge  himself  from  it  under  the  equity 
of  an  agreement  known  only  to  himself  and  Parry,  by  making 
satisfaction  for  the  other  bill,  without  any  inquiry  after  this,  in 
order  to  learn  whether  it  had  been  negotiated.    ("Lord  Ellen- 
borougk^C.J.  Favell  and  Bousfield  had  no  authority  from  their 
principal  to  pass  the  bill  at  all  to  the  plaintiff.     The  two  bills 
were  remitted  to  them  as  agents  for  Parry  to  receive  pay- 
fa)  7  Term  Rep   423. 

ment 
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Crossley 
against 


1811.  ment  of  (hero,  and  out  of  the  money  when  received  to  make 
a  certain  payment  to  the  plaintiff.  Bat/let/,  J.  They  altered 
the  situation  of  their  principal  by  handing  over  the  bill  to 
Ham.  the  plaintiff;  for  though  his  name  was  not  upon  it,  yet  if  the 
plaintiff  could  recover  upon  it  against  Ham,  that  would  make 
Parry  liable  over  to  Ham,  which  he  did  not  contemplate 
when  he  put  the  bills  in  the  hands  of  his  agents  for  the  pur- 
pose which  he  directed.]  The  agreement  was  executory  till 
after  the  time  when  the  plaintiff  became  the  holder  of  this 
bill :  but  if  the  payment  of  one  of  the  bills  could  be  a  satis- 
faction for  the  other,  the  defendant  ought  not  to  have  satis- 
fied the  one  in  the  hands  of  Parry's  agents  without  inquiring 
for  the  other :  for  if  the  option  rested  with  him  of  satisfying 
which  he  pleased,  it  was  in  his  power  to  make  his  bargain 
with  the  holder  of  either  to  defeat  the  claim  of  the  other. 

Copley,  contra,  was  stopped  by  the  Court. 

Lord  Ellen  borough,  C.  J.    The  plaintiff  took  this  bill 
after  the  dishonour  of  it  by  the  drawees ;    he  therefore  took 
it  with  all  the  existing  infirmities  belonging  to  it  at  the  time, 
r  50|  n      What  then  was  its  infirmity  in  this  case?  Parry,  the  original 
holder  in  America,  had  sent  it,  together  with  another  bill  of 
the  same  tenor,  to  his  correspondents  here,  with  directions, 
not  to  pass  it,  but  to  get  it  accepted  and  receive  the  money 
when  due,  and  to  make  a  payment  thereout  to  the  plaintiff, 
to  whom  he  was  indebted.     The  money  when  received  to 
Parry's  use  was  to  be  distributed  in  part  to  the  plaintiff, 
and  for  that  purpose  the  bill  was  put  into  middle  hands.    But 
the  period  of  application  never  arrived,  because  the  period  of 
payment  of  the  bill  never  arrived,  it  having  been  dishonoured 
when  presented.     In  the  mean  time  it  appears  than  an 
agreement  was  entered  into  in  America  between  Parry, 
the  owner  of  both  the  bills,  and  Ham,  the  defendant,  vir- 
tually declaring  that  these  were  duplicates  in  fact  of  the 
same  security,  and  that  the  payment  of  one  should  be  taken 
in  satisfaction  of  both:    and  even  if  this  had  not  been  so  in- 
tended originally,  there  was  nothing  in  the  way  of  making 
such  an  agreement  between  the  parties  themselves  who  were 
interested  in  the  bills  at  the  time  :  for  it  must  be  recollected 
that  Favell  and  Bousfield  had  no  authority  from  Parry  to 
pass  the  bills.     Then  the  plaintiff,  who  took  it  from  them 
after  the  dishonour,  took  it  with  its  infu  -unties,  and  subject  to 

this 
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this  agreement  between  Parr//,  the  then  owner,  and  the  de- 
fendant; whereby  payment  of  one  of  the  bills  was  agreed  to 
be  received  as  payment  of  both.  Then  payment  having  been 
made  by  the  defendant  of  the  other  bill  which  remained  in 
the  hands  of  Favell  and  Bousfield,  this  bill  also  is  satisfied, 
and  the  plaintiff  cannot  recover  upon  it.  Both  the  points 
therefore  reserved  at  the  trial  are  against  the  plaintiff;  for  the 
agreement  stated  was  properly  received  in  evidence;  and  the 
plaintiff  took  the  bill  after  the  dishonour,  subject  to  all  its 
infirmities,  one  of  which  was  the  agreement  between  Parry 
and  Ham,  which  bound  the  bill  in  question. 

Grose,  J.  was  of  the  same  opinion. 

Bayley,  J.  (a)  Favell  and  Bousfield,  the  agents  o(  Parry, 
were  the  same  as  Parry  himself  for  this  purpose;  and  it  is  a 
known  rule  that  whoever  takes  a  bill  after  its  dishonour  takes 
it  with  all  the  infirmities  belonging  to  it.  The  defendant  ori- 
ginally lent  his  indorsements  on  these  bills  to  Clark,  by  whom 
they  were  paid  over  to  Parry ;  and  afterwards  Parry  con- 
sented and  agreed  with  the  defendant  that  on  payment  of  one 
of  the  bills  the  other  should  also  be  given  up  to  him.  At  that 
time  Parry  had  fair  reason  for  believing  that  he  had  autho- 
rity to  make  such  an  agreement,  because  he  had  transmitted 
the  bills  to  his  correspondents,  not  to  pass  them  away,  but 
to  receive  the  money  upon  them  from  the  drawees,  and  pay 
over  a  part  to  the  plaintiff  when  received  :  but  the  money 
never  was  received  by  Parry 's  agents,  and  while  the  bilU 
were  still  in  their  hands,  Parry  made  the  agreement  with  the 
defendant  which  bound  those  bills. 

Postea  to  the  Defendant. 

(a)  Le  Blanc,  J.  was  absent  from  indisposition. 


The  King  against  Barfoot,  Phillips,  and  Easton. 


181 I. 

Crossi.ky 

again/it 

Ham. 


[  505  ] 


[5C6] 

Thursday, 
May  l§th. 


AN  information  charged  that  on  the  1st  of  July,  50  G.  3.  A  autom- 
at Lewisham  in  Kent,  J.Phillips  being  one  of  the  officers  [louse  ^ffirer 
*/•            •  r    n     y                r>  has  authority 
of  customs  of  our  lord  the  King,  with  Barfoot  and  Laston,  wa-  to  seize  un- 

termen,  acting  in  his  aid  and  assistance  as  such  officer,  seized   customed 
to  the  use  of  the  king,  as  forfeited,  certain  goods  {Bandanna  the  carriage 

and  horses 

carrying  off  the  same,  though  out  of  the  limit  of  the  particular  port  of  which  he  lb  deno- 
minated an  officer  in  his  deputation  from  the  commissioners  of  customs. 

handkerchiefs, 
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1811.       handkerchiefs,  &c.)fnid  a  carriage  and  two  horses  drawing 


The  Ki.vo 


the  same,  used  in  the  conveyance  of  the  said  goods,  which 
against"  might  be  lawfully  seized  by  Phillips  as  such  officer.  That 
Barfoot.  Barfoot  and  Easton,  so  acting  in  his  aid  and  assistance,  had 
the  same  in  their  custody  and  possession  ;  and  that  it  was  the 
duty  of  Phillips,  as  such  officer,  and  of  the  other  defendants  so 
assisting  him,  to  secure  the  same  goods,  carriage,  and  horses, 
so  seized  for  the  use  of  the  king.  That  the  three  defendants 
having  made  such  seizure,  unlawfully  intending  to  cheat  and 
defraud  the  king  in  his  revenue  of  the  customs,  after  the 
seizure,  and  while  the  goods,  carriage,  and  horses,  were  in 
their  possession,  unlawfully  and  corruptly,  and  contrary  to 
their  duty  in  that  behalf,  took  and  received  from  one  J.  P.  a 
bribe  (stating  it,)  unlawfully,  corruptly,  and  contrary  to  their 
duty  in  that  behalf,  to  relinquish  the  possession  of  (he  said 
goods,  &c. ;  so  that  the  same  should  not  be  received  fur  the 
use  of  the  king:  and  did  wrongfully,  corruptly,  and  contrary 
to  their  duty  in  that  behalf,  relinquish  the  possession  of  the 
said  goods,  &c. ;  and  the  same,  though  seised  as  aforesaid,  were 
not  secured  for  the  use  of  the  king.    In  contempt,  &c. 

The  statute  8  Anne,  c.  7.  s*  17.  gives  authority  to  seize 
such  goods,  with  the  boats,  carriages,  and  horses,  &c.  used 
in  landing  or  conveying  the  same. 
[  507  j  When  the  defendant  Barfoot  was  brought  up  after  trial  and 

conviction  to  receive  judgment : 

Gurne?/,  on  his  behalf,  (having  obtained  leave  of  the 
Court  for  that  purpose  within  the  four  first  days  of  the 
Term,)  objected  to  the  evidence  given  at  the  trial  as  to  the 
authority  of  Phillips  to  make  the  seizure  in  question  («), 
which  was  in  fact  made  in  a  chaise  upon  Blackheath,  as  being 
out  of  his  jurisdiction.  This  evidence  was  a  deputation 
from  the  commissioners  of  the  customs,  who  thereby  "  con- 
"  stiluted  and  appointed  J.  Phillips  to  be  a  waterman  in 
"  the  port  of  London,  to  do  and  perform  all  things  to  the 
"  said  office  or  employment  belonging ;  by  virtue  whereof  he 
"  hath  power  to  enter  into  any  ship,  &c.  or  other  vessel ; 
M  and  also  in  the  day-time  with  a  writ  of  assistants  under 
"  the  seal  of  his  Majesty's  Court  of  Exchequer,  and  taking 
'*  with  him  a  constable,  head-borough,  or  other  public  officer 

(a)  The  stat.  1 3  &  1 4  Car.  2.  c.  1 1 .  «.  5.  requires  seizure  of  uncustomed 
goods  to  be  made  by  authorized  officers. 

tf  next 
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tl  next  inhabiting,  to  enter  into  any  house,  &c.  or  other  place        1811. 

"  whatsoever,  not  only  within  the  said  port,  but  also  within        

"  any  other  port  or  place  whatsoever,  there  to  make  diligent  ag*uut° 
"  search,  &c;  and  in  case  of  resistance  to  break  open  any  Babvuot. 
"  door,  trunk,  &c,  or  any  other  parcel  or  package  whatso- 
"  ever,  for  any  goods  prohibited  to  be  exported  out  ot,  or 
"  imported  into  the  said  port,  or  whereof  the  customs  or 
"  other  duties  have  not  been  duly  paid,  and  the  same  to  seize 
"  to  his  Majesty's  use,  and  to  secure  the  same,  &c.  in  all 
**  which  premises  he  is  to  proceed  in  such  manner  as  the  law 
"  directs,"  &c.  This  deputation,  he  contended,  did  not  au- 
thorize Phillips,  without  the  writ  of  assistants  and  the  pre-  r  kqq  i 
sence  of  a  local  public  officer,  to  seize  the  goods  any  where 
on  shore  out  of  the  limits  of  the  port  of  London,  as  Black- 
heath,  he  said,  clearly  was.  And  he  denied  that  the  stat.  8 
Ann.  c.  7.  or  the  stat.  13  and  14  Car.  2.  c.  11.,  which  was 
also  referred  to  at  the  trial,  gave  the  officer  a  general  au- 
thority to  seize  out  of  his  limits. 

The  Court,  however,  were  clearly  of  opinion  (without 
hearing  the  counsel  for  the  crown,  The  Attorney-General, 
Garrow,  and  Roe,)  that  Phillips  had  authority  to  make  the 
seizure  in  question,  by  virtue  of  his  general  appointment  as  a 
custom-house  officer,  though  designated  by  the  particular  de- 
nomination of  waterman  in  llieport  of  London,  and  by  virtue 
of  the  several  acts  giving  custom-house  officers  authority  to 
seize  uncustomed  goods.  That  the  deputation  given  in  evi- 
dence did  not  confer  and  limit  his  power  to  seize  in  the  par- 
ticular instance,  but  merely  notified  to  the  officer  generally 
what  he  had  authority  by  law  to  do,  which  authority  was  con- 
ferred by  his  appointment  as  custom-house  officer  and  un- 
der the  several  acts  of  parliament  conferring  authorities  upon 
such  officers  generally,  by  whatever  name  designated.  The 
defendant  afterwards  received  sentence.  : 


Mowbray  against  Schuberth.  M^Jisih 

UPON  a  rule  for  setting  aside  interlocutory  judgment  for  a  defendant 
irregularity  with  costs,  it  appeared  that  the  defendant,  has  the  same 
having  had  time  to  plead  given  till  the  18th  of  March,  obtained  af,qer  thJ'aV 

livery  of  a 
bill  of  particulars  as  he  had  when  the  summons  for  il  was  returnable. 

a  sum- 
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Mowbray 
against 

ScHUBERTH. 

*[  509  ] 


1*1  I.  a  summons  for  a  bill  of  particulars,  which  was  served  on 
the  11th  of  March,  but  when  returnable  did  not  appear. 
That  the  particulars  were  in  fact  delivered  on  the  27th  of 
April,  and  judgment  was  *  signed  for  want  of  a  plea  on  the 
3d  of  May.  For  the  plaintiff  it  was  contended  by  Nolan,  on 
the  authority  of  Hifferman  v.  Langelle  (a),  that  an  order  for 
a  bill  of  particulars  does  not  suspend  the  time  for  pleading ; 
but  if  that  be  out,  the  plaintiff  may  sign  judgment  imme- 
diately, (or  at  most,  he  said,  within  24  hours)  after  the  de- 
livery of  the  particulars.  While  Reader,  for  the  defendant, 
insisted  that  the  defendant  had  the  whole  time  for  pleading 
after  the  particulars  delivered,  as  he  had  given  him  ori- 
ginally ;  which  in  this  case  would  have  extended  beyond  the 
3d  of  May.     But 

The  Court,  after  conferring  with  the  Master  as  to  the  prac- 
tice, said,  that  the  rule  was  that  a  defendant  had  the  same 
time  to  plead  after  the  delivery  of  the  particulars  as  he  had 
when  the  summons  for  the  bill  of  particulars  was  returnable. 
In  this  case  however  the  Court  set  aside  the  judgment  on 
payment  of  costs,  on  an  affidavit  of  merits. 


(a)  2  Bos.  and  Pull.  363. 


Glyn,  Bart,  and  Another  against  Baker. 

THE  plaintiffs  brought  assumpsit  for  money  had  and  re- 
ceived by  the  defendant  to  their  use,  as  treasurers  of 
the  Globe  Insurance  Company  ;  and  at  the  trial  before  Lord 
Ellenborough,  C.  J.  at  Guildhall,  a  verdict  was  found  for  the 
plaintiffs  for  3096/.  18s.  9d.t  subject  to  the  opinion  of  the 
Court  on  this  case  : 


Tuesday, 
May  2 1st. 

The  plaintiffs 
and  the  de- 
fendant hav- 
ing each 

[510] 

lodged  their 
respective 
India  bonds 
■with  the 

same  bankers  who  afterwards  privily  and  without  the  defendant's  authority,  sold  his 
bonds,  and  upon  his  demand  of  them  delivered  up  to  him  the  India  bonds  of  the  plaintiff's 
to  the  same  total  amount,  and  payable  to  the  same  obligee  (being  always  the  treasurer 
of  the  Company,  who  indorses  such  bonds  in  blank  before  they  are  circulated),  but 
having  different  numbers  and  for  different  separate  sums,  aud  therefore  manifestly  dis- 
tinguishable from  his  own  bonds ;  though  the  defendant  did  not  know  that  they  were 
the  property  of  auother,  but  was  told  by  the  bankers  that  they  had  exchanged  his  ori- 
ginal bonds  for  these  :  held  that  the  defendant  having  sold  the  plaintiffs'  bonds  so  re- 
ceived from  his  own  agents  who  had  acted  mala  fide  in  passing  them  to  him,  was  liable 
to  answer  over  to  the  plaintiffs  for  the  amount,  in  an  action  of  assumpsit  for  money  had 
and  received  to  their  use. 

Devaynes 


IN  THE  FlFTY-flRST  Year  of  GEOHGE  III.  ^510 

Devaynes  and  Co.  were  bankers  in  London,  with  whom  1811. 
the  Globe  Insurance  Company  banked,  and  were  likewise  in  —  - 
the  habit  of  depositing  securities  for  safe  custody  only.  On  'aJaintt 
the  28th  of  April  and  the  9th  of  June  1808,  the  Company  Baku. 
gave  orders  to  Devaynes  and  Co.  to  purchase  India  bonds 
for  them,  which  Devaynes  and  Co.  accordingly  did  to  the 
amount  of  17,000/.,  through  the  medium  of  brokers,  whose 
notes  of  the  numbers  and  other  particulars  of  the  bonds  so 
purchased  were  handed  over  to  the  Company,  to  shew  that 
the  order  was  executed ;  but  the  bonds  themselves  remained 
in  the  hands  of  Devaynes  and  Co.  to  be  kept  till  the  Com- 
pany might  call  for  them.  Among  these  bonds  were  five  of 
the  following  amount,  date,  and  numbers :  F.  420.  dated 
3 1st  March  1810  for  1000/.  G.  221,  358,  545,  C25,  of  the 
same  date,  each  for  500/.  Devaynes  and  Co.  had  in  August 
and  October  1808  purchased  for  the  defendant,  (who  also 
banked  with  Devaynes''  house)  India  bonds  in  number  18  to 
the  amount  of  3500/.  and  delivered  to  the  defendant  the 
brokers1  notes  containing  the  numbers  and  other  particulars 
of  such  18  bonds;  but  the  bonds  themselves  were  left  in  the 
hands  of  Devaynes  and  Co.  for  safe  custody.  Upon  the  1 1th 
of  June  1810  the  defendant,  being  at  the  banking-house  of 
Devaynes  and  Co.,  asked  for  his  bonds,  the  particulars  of 
which  were  shewn  to  him  from  their  books,  and  he  signed  a 
receipt  for  them,  meaning  to  take  them  away  ;  but  did  not : 
they  had  in  fact  been  sold  by  Devaynes  and  Co.  in  September 
1809;  though  that  fact  was  not  communicated  to  the  de- 
fendant. On  the  14th  of  July  1810  Devaynes  and  Co.  re-  [  511  ] 
ceived  a  letter  from  the  defendant,  dated  Barnstable,  12 
July  1810,  in  which  he  said,  "  I  have  to  beg  you  will  send 
u  by  post  my  India  bonds  cut  in  two;  the  other  halves  to 
"  remain  with  you."  Before  the  receipt  of  this  letter, 
namely  in  September  1809,  Devaynes  and  Co.  had  sold  the 
defendant's  bonds,  and  by  the  post  they  sent  to  him,  without 
the  knowledge  of  the  Globe  Insurance  Company,  the  halves 
of  the  five  bonds  above-mentioned  belonging  to  the  Com- 
pany, inclosed  in  the  following  letter  :  "  London,  14th  July 
"  1810.  We  received  your  favour  of  the  12th,  and  agree- 
"  ably  to  your  request  inclose  you  the  halves  of  10  East 
"  Jndia  bonds  amounting  to  3500/.  When  you  acknowledge 
"  the  receipt  of  them  we  will  send  you  the  other  parts.    We 

have 
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181 1.       "  have  exchanged  them  for  large  ones,  in  order  to  save  post- 

age."    On  the  17th  of  July  1810  the  defendant  acknowledged 

Against  '  tne  receiP^  of  these  halves,  and  desired  that  the  other  halves 
JUkek.  might  remain  with  Devaynes  and  Co.  Devaynes  and  Co. 
became  bankrupts  on  the  1st  of  August  1810  ;  and  after 
their  bankruptcy  they  sent  the  remaining  halves  of  the  five 
bonds  to  the  defendant,  who  sold  them  for  the  amount  for 
which  the  verdict  was  taken.  The  defendant  knew  the  num- 
bers, as  well  as  the  dates,  amounts,  and  letters  of  his  own 
bonds,  which  differed  in  all  these  respects  from  those  of  the 
Globe  Insurance  Company  ;  and  the  five  bonds  which  he  re- 
ceived were  not  indorsed  by  the  Globe  Insurance  Company, 
or  by  any  person  on  their  behalf,  or  by  Devaynes  and  Co., 
or  any  person,  except  the  original  obligee  named  in  each 
[512  1  bond.  The  form  of  an  India  bond  was  annexed  to  the  case  (o). 
If  the  plaintiffs  were  entitled  to  recover,  the  verdict  was  to 
stand  :  if  not,  a  nonsuit  was  to  be  entered. 

Taddy,  for  the  plaintiffs,  relied  on  the  general  principle, 
that  the  wrongful  disposition  by  one  person  of  the  property  of 
another  does  not  devest  the  title  of  the  original  owner;  which 
is  exemplified  by  the  exception  in  the  case  of  sales  in  market 

(a)  No.  D.  (8535)  £.  100. 

.  The  United  Company  of  Merchants  of  England  trading  to  the  Easl 
Indies  do  acknowledge  to  have  received  of  JV.  G.  Sibley  100/.,  which  the 
said  Company  promise  to  repay  to  the  said  W.  G.  S.,  his  executors,  &c 
(by  indorsement  hereon),  wilh  interest  for  the  same  from  the  31st  of 
March  last,  after  the  rate  of  4/.  per  cent.,  at  the  East  India-house  in 
Leadenhall-street,  London,  on  six  months'  notice  to  be  given  by  -the  Com- 
pany in  the  London  Gazette,  or  on  six  months'  notice  to  be  given  by  the 
said  W.  G.  S.,  his  executors,  &c.  to  the  Company's  accountant  in  writing, 
at  the  East  India-house  aforesaid.  For  the  true  payment  whereof,  in 
manner  aforesaid,  the  said  Company  do  hereby  bind  themselves  and  their 
successors  in  the  penal  sum  of  200/.  In  witness  whereof  the  said  Com- 
pany have  caused  their  common  seal  to  be  hereunto  affixed,  the  1st  day 
of  April  \1 88. 

&  No.  D.  (8535.)  J.  H. 

'    Signed  by  order  of  the  Court  of  j 

Directors  of  the  said  Company.  (L.  S.) 

S»  W.  Richardson. 

<«!  C.  Carlwright. 

(Indorsed  with  half-yearly  payments  of  interest.) 
(feigned  by  W.  G.  Sibley.) 

overt 
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overt  (a),  sustained  only  on  the  ground  of  the  public  notoriety       1811. 
of  the  transaction  and  for  the  sake  of  public  convenience  ;  ' 

and  by  the  instance  of  agents  having  limited  or  special  powers       agaimt 
of  disposition  over  the  property  of  others,  which  if  they  exceed       Uakkr. 
or  vary  from,  the  transfer  is  invalid.     Therefore  a  factor  can- 
not pledge  the  property  committed  to  his  disposal  for  sale. 
This  rule  holds  in  all  cases,  not  specially  excepted,  where       [515] 
the  property  of  one  person  confided  to  the  custody  of  another 
is  in  its  nature  distinguishable,  or  has  an  earmark;  and  the 
want  of  a  distinguishing  character  is  the  ground  on  which 
Lord  Holt  says,  in  Ford  v.  Hopkins  (6),"  if  money  be  stolen 
and  paid  to  another,  the  owner  of  the  money  can  have  no  re- 
medy against  him   that  received  it.     But  (he  adds)  that  if 
Hank-notes  (c),  Exchequer-notes,  or  Million-tickets,  or  the 
like,  be  stolen  or  lost,  the  owner  has  such  an  interest  or  pro- 
perty in  them  as  to  bring  an  action  into  whatsoever  hands 
they  are  come."    It  was  only  by  slow  degrees  that  negotiable 
instruments,  such  as  bills  of  exchange  indorsed  in  blank, 
and  deposited  with  bankers  or  agents,  have  been  admitted  (d) 
to  pass  the  property  by  delivery  to  bona  fide  holders  without 
regard  to  the  property  of  those  who  so  pass  them.  But  though 
East  India  bonds  may  in  fact  have  obtained  a  circulation 
greater  than  other  bonds,  yet  in  their  nature  they  are  no 
more  negotiable  that  the  bonds  of  any  individual:  in  a  court 
of  law  the  Company  are  only  liable  to  the  obligee;  and  in 
his  name  only  can  the  assignee  of  such  a  bond  sue  here :  and 
certainly  Devaynes  and  Co.  had  no  authority  from  the  plaintiffs 
to  pass  the  bonds.    \Le  Blanc,  J.    If  the  defendant's  counsel 
mean  to  build  any  argument  upon  the  negotiability  in  fact  of 
these  instruments,  ought  not  the  fact  itself  to  have  been  stated 
in  the  case?  Lord Ellenborough,  C.  J.  If  it  be  meant  to  liken 
these  to  the  case  of  bankers'  notes,  in  Miller  v.  Race  (e), 
as  having  acquired  in  fact  a  negotiable  quality,  and  being  re- 

(a)  2  Inst.  713,  14. 

(b)  1  Salk.  284. 

(c)  Bank-notes  are  now  so  far  considered  like  common  current  money, 
without  an  earmark,  that  they  cannot  be  followed  by  tlie  original  owners 
into  the  hands  of  bona  fide  holders  for  a  valuable  consideration,  without 
notice.  Lowndes  v.  Anderson,  ante,  130.  And  vide  Solomon  v.  The 
Bank  of  England,  there  cited,  135. 

(d)  Collins  v.  Martin,  1  Bos.  and  Pul.  649.  (e)  1  Burr.  452. 

ceived 
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18 II.       ceived  as  cash ;  or  to  ordnance  debentures,  notes,  bills,  and 

other  securities  of  the  same  description,  which  are  circulated 

Against  '  daily  in  the  money  market ;  the  fact  of  such  negotiability  should 
Bakkr.  be  stated.  But  supposing  it  were  so  stated,  how  could  a  right 
of  action  upon  these  securities  be  made  to  pass  by  such  a  prac- 
tice to  the  holder  of  them,  where  by  law  no  such  right  passes  ? 
There  must  always  be  that  impediment  existing  to  the  legal 
negotiability  of  such  instruments;  which  distinguishes  them 
from  bills  of  exchange  and  securities  of  that  nature  in  which 
the  legal  interest  passes,  under  the  law  merchant,  by  indorse- 
ment and  delivery  to  another.]} 

Best,  contra,  stated  that  the  bonds  of  the  East  India  Com- 
pany were  always  made  payable  to  their  own  treasurer,  and 
were  indorsed  by  him  before  they  were  issued;  in  which  state 
they  were  afterwards  negotiated,  and  passed  by  delivery  from 
one  to  another. 

Le  Blanc,  J.  It  is  clear  that  no  action  could  be  brought 
upon  this  bond  but  by  Sedley  the  obligee,  or  in  his  name;  or 
if  he  died,  in  the  name  of  his  executors.  Here  then  are  per- 
sons entrusted  with  the  securities  of  A.  and  of  B.,  who  part 
with  the  securities  of  A.,  and  when  called  on  by  him  for  them 
give  him  the  securities  of  B.  That  difficulty  can  only  be  met 
by  assimilating  such  securities  to  cash,  which,  whether  it  has 
an  earmark  set  on  it,  or  not,  if  passed  by  the  person  entrusted 
with  it  to  a  bona  fide  holder  for  a  valuable  consideration  with- 
out notice,  cannot  be  recovered  by  the  original  owner  :  but 
how  does  the  similitude  hold  ? 
f  515  ]  Bayley,  J.     Is  there  not  another  difficulty  in  the  case? 

This  defendant  lodged  his  own  bonds  with  Devaynes  and  Co., 
and  knew  that,  as  bankers,  they  had  no  authority  to  sell 
them  ;  notwithstanding  which  he  received  from  them  other 
bonds,  not  those  which  he  had  deposited  with  them,  and  which 
it  turns  out  that  they  had  no  authority  to  part  with.  Is  he 
not  then  concluded  by  the  mala  fides  of  his  own  agents  ? 
This  was  not  a  sale  in  market  overt. 

Taddy  added,  that  even  if  the  fact  were  found  that  such  in- 
struments were  commonly  negotiated,  he  should  contend  that 
they  were  not  bylaw  negotiable;  and  cited  Maclish  v.  Ekins  («), 

where 

(a)  Sayer's  Rep.  73.  I  have  a  MS.  note  of  the  same  case,  under  the 
name  of  WLynch  v.  Ekins,  taken  by  Mr.  Short,  a  cotemporary  at 

the 
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Glyn,  Bart. 
agaimt 


where  in  trover  for  a  navy  bill,  the  original  owner  recovered        181 1 
it  from  the  defendant  who  had  *bought  it  at  a  fair  market 
price  from  one  to  whom  it  had  been  sold  by  Todd,  the  plain- 
tiff's agent  for  settling  his  account  with,  and  receiving  his       Baker 
balance  from  the  commissioners  of  the  navy,  but  who  had  no     *[  516  J 
authority  from  the  plaintiff  to  dispose  of  the  bill. 

Lord  Ellen borouoii,  C.  J.  Does  not  the  defendant  at 
all  events  derive  his  title  from  a  defective  source?  He  re- 
ceived these  bonds  as  substitutes  for  his  own  from  his  own 
agents,  who  acted  mala*  fide  in  giving  them  to  him  :  then  the 
principal  taking  them  through  such  agency  must  take  them 
with  all  the  defects  of  title  belonging  to  the  agent.  The  de- 
fendant therefore  cannot  resist  the  action  either  in  form  or 
substance.  Any  individual  might  as  well  say  that  he  would  K 
make  his  bond  negotiable. 

Grose,  J.  The  defendant  cannot  hold  this  property 
without  the  consent  of  the  true  owner  to  the  delivery. 

Le  Blanc,  J.  Even  if  the  case  went  to  trial  again  to 
inquire  into  the  fact  of  the  negotiability  of  India  bonds,  the 
defendant  would  never  be  able  to  persuade  a  jury  to  find 

the  bar,  which  states  that  the  plaintiff  sent  a  general  letter  of  attorney  to 
Todd,  his  agent,  "  to  uplift,  settle,  and  adjust  all  accounts  with  the  navy 
for  him  ;  to  receive  all  freight  due,  and  all  profits  belonging  to  the 
plaintiff  as  master  of  the  ship;  to  contract,  agree,  or  compound  with  the 
navy  for  his  debts ;  to  give  acquittances  for  the  plaintiff;  and  to  do 
every  thing,  as  if  the  plaiutiff  who  was  the  contractor,  himself  were 
present."  [After  the  argument  in  which  it  was  contended  that  Todd  had 
no  authority  coupled  with  an  interest,  which  enahled  hiin  to  pass  the 
property  in  the  bill :  and  also  that  the  navy  bill  was  to  be  considered  as 
money :] 

"  Lbe,  C.  J.  I  was  at  the  trial  of  opinion  for  the  plaintiff,  and  it  was 
with  some  difficulty  T  was  prevailed  on  to  make  a  case  of  it.  I  think 
there  is  no  foundation  from  any  rules  of  law  to  consider  this  as  a  pro- 
perty in  the  vendee  by  virtue  of  any  authority  given  to  Todd.  It  is  said 
that  this  gives  Todd  not  only  a  power  but  an  interest  too :  but  I  think  it 
can  give  him  no  power  to  receive  the  money  on  the  navy  bill,  unless  the 
navy  bill  was  the  same  as  a  bank-note,  which  it  never  was  considered  as 
being  like. 

Wright,  J.  mentioned  a  case  of  Davilla  v.  Herring  (1),  in  Lord  C.  J. 
Pratt's  time,  on  a  lottery  order.  Todd,  on  parting  with  the  navy  bill, 
warranted  it;  and  it  appeared  on  the  assignment  that  he  acted  only  as 
attorney.    Judgment  for  the  plaintiff  per  totam  Curiam." 

(I)  Probably  the  same  case  as  that  mentioned  in  1  Stra.  300,  on  a 
question  as  to  the  costs. 

that 
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Tuesday, 
May  21st. 

The  indorsee 
of  a  bill  of 
exchange, 
made  payable 
65  days  after 
date,  which 
was  issued  by 
the  drawer, 
and  indorsed 
by  the  payee, 
who  died  be- 
fore the  day 
when  it  bore 
date,  may 
make  title 
through  such 
indorsement 
to  recover  on 
the  bill 
against  the 
drawer. 


that  (hey   were  negotiable  instruments  like  bills  of  ex- 
change. 

Bayley,  J.  If  the  defendant  Lad  gone  into  the  market 
and  bought  these  bonds  without  any  knowledge  of  the  defect 
of  title  in  the  person  who  sold  them,  that  Would  have  been  a 
different  case  :  but  here  he  took  them  from  his  own  agents, 
which  agents  knew  that  he  had  no  authority  to  sell  them. 

Best,  for  the  defendant,  acquiesced  upon  this  expression 
of  the  clear  opinion  of  the  Court. 

Postea  to  the  Plaintiffs. 


Pasmore  against  North. 
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THE  plaintiff,  as  indorsee,  sued  the  defendant,  as  drawer 
of  a  bill  of  exchange,  dated  Ilttddersfteld,  1 1th  Mat/ 
1810,  whereby  the  defendant  required  William  Brooke  and 
Co.  London,  65  days  after  date,  to  pay  to  Thomas  Totty,  or 
order,  500/.  value  received,  and  place  the  same  to  account, 
as  advised.  At  the  trial  in  London,  before  Lord  Ellen-' 
boroughs  C.  J.,  a  verdict  was  found  for  the  plaintiff  for  2331. 
subject  to  the  opinion  of  the  Court  on  the  following  case. 
The  defendant,  on  the  bth  of  May  1810,  drew  the  bill  in 
question,  dated  the  Wth,  and  delivered  it  to  Tolty,  the 
payee,  who,  after  indorsing  it  for  a  valuable  consideration 
to  the  plaintiff  on  the  5th  of  May,  died  on  the  same  day. 
On  the  12th  the  defendant  sent  to  Brook  and  Co.,  the 
drawers,  the  following  letter,  signed  by  him.  "  York, 
"  12th  May  1810.  Gentlemen— On  Friday  the  4th  instant 
"  1  drew  upon  you  for  200/.  in  favour  of  Mr.  Thomas  Totty, 
"  bearing  date  the  11th,  at  65  days,  and  was  paid  to  him  in 
"  advance  for  goods  to  be  delivered  afterwards.  This 
w  morning  I  am  informed  he  lost  his  life  by  a  fall  from  his 
"  horse  on  the  following  day,  the  5th ;  and  under  the  cir- 
u  cumstances  above-mentioned  I  conceive  he  could  not  make 
"  a  legal  transfer  of  it,  (although  it  is  probable  he  would 
"  pay  it  the  next  day  at  Doncaster,)  and  to  avoid  the  diffi- 
*c  culty  of  getting  refunded,  I  have  to  desire  you  to  decline 
"  the  acceptance  and  payment  of  it."  The  bill  was  duly- 
presented  for  acceptance  and  payment ;  but  Brooke  and  Co., 
in  pursuance  of  the  defendant's  letter  of  the  12th  of  May, 
refused  to  accept  or  pay  it.  On  the  4th  of  May  there  was  a 
3  balance 
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balance  due  from  Tolly  to  the  defendant  of  70/.  9s.  9d.,  and 
on  the  morning  of  that  day  Tolly  sent  two  waggon  loads  of 
malt  to  the  amount  of  121/.  from  his  malting-house  at  StubUs- 
/inll,  12  miles  from  Wakefield,  and  ordered  his  waggoners  to 
deliver  the  same  at  the  navigation  warehouse,  at  Wakefield, 
for  the  defendant's  use  ;  and  the  malt  was  delivered  there  ac- 
cordingly about  12  o'clock  of  that  day  ;  but  the  navigation 
con\pany  never  forwarded  goods  without  a  written  order  for 
that  purpose  frOm  the  party  sending  them.  About  2  o'clock 
of  the  same  day  Toll?/  applied  to  the  defendant  at  Wakefield 
market  to  draw  the  bill  in  question,  and  promised  to  provide 
for  the  amount  by  malt  or  cash  before  the  same  should  be- 
come  due,  and  informed  him,  that  he  had  that  morning  sent 
two  waggon  loads  of  malt  for  the  defendant's  use,  which 
would  be  delivered  at  Wakefield  on  that  or  the  following  day : 
whereupon  the  defendant  drew  the  bill  in  question.  After- 
wards, in  the  course  of  the  same  day,  2 *otly  gave  a  written 
order  at  the  navigation  warehouse  for  the  malt  to  be  forwarded 
to  North  at  II  udders  field :  and  the  malt  was  accordingly  for- 
warded to  Iluddersfield,  and  arrived  there  on  the  10th  of  May, 
and  the  defendant  paid  the  freight  for  the  same.  Tolly  had 
previously  sold  other  parcels  of  malt  to  the  defendant,  which 
had  been  forwarded  to  him  by  the  navigation  from  Wakefield 
to  Iluddersfield,  and  the  defendant  had  always  paid  the  freight. 
No  other  malt  was  sent,  or  other  provision  made  for  the  pay- 
ment of  the  bill.  The  defendant  having  refused  to  pay  the 
amount  of  the  bill  to  the  plain  t  i  IV,  this  action  was  brought ;  and 
while  it  waspendingj  the  plaintiff  on  the  3d  of  January  1811 
wrote  this  letter  to  the  defendant :  "  Sir — Finding  by  my  at- 
"  torney  notice  has  been  given  in  the  action  against  you  as  I 
"  understand  from  Mrs.  Toll?/  you  was  indebted  to  the  late 
"  Mr.  Tolly  ISO/.,  of  course  your  bill  was  drawn  for  70/.  more 
"  than  the  goods  received.  Now  to  save  the  expence  of  trial, 
"  which  will  be  very  serious,  I  am  willing  to  receive  of  you 
"  the  ISO/,  and  get  the  remainder  (70/.)  of  Mrs.  Tolly  ;  you 
"  paying  half  the  expences  at  present  incurred.  As  my  at- 
"  torney  is  going  off  for  Lo??don  on  Friday  morning,  your 
"  answer  by  return  will  oblige,  Sir,  &c.  T.  Pasmore.  Don- 
il  caster.  3d  January  1811."  To  this  letter  the  defendant 
wrote  for  answer,  dated  Huddcrsfield,Jamiaryii\\,  1811, 
after  acknowledging  the  receipt  of  the  plaintiff's  letter,  that 
Vol.  XIII.  Ee  he 
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1811.  he  had  no  objection  to  pay  the  plaintiff  the  balance  he  stood 
indebted  in  to  Mrs.  Totty.  Theplaintiff  replied  by  letter  of 
against  tne  6tn  °^an- 181 1$  that  he  had  that  morning  sent  a  letter  to 
North.  Mrs.  Totty,  expressing  what  he  had  proposed  to  the  defendant: 
that  she  had  returned  a  verbal  message,  saying  that  she 
knew  nothing  what  the  defendant's  account  was,  nor  would 
she  do  any  thing  till  the  expiration  of  the  time  allowed  by 
law :  and  concluded  with  the  plaintiff's  regret  that  it  couldnot 
be  settled.  The  question  reserved  was,  Whether  the  plaintiff 
was  entitled  to  recover  any,  and  what  sum  ?  Tf  he  were  enti- 
tled to  recover,  the  verdict  was  to  be  entered  for  such  sum  as 
the  Court  should  direct :  if  he  were  not  entitled  to  recover,  a 
nonsuit  was  to  be  entered. 

Richardson,  for  the  plaintiff,  said  that  there  were  two  ques- 
tions, 1st.  Whether  the  bill  having  been  drawn  and  indorsed 
to  the  plaintiff  before  the  day  that  it  bears  date,  and  the  payee, 
having  died  before  that  day,  it  was  a  negotiable  instrument 
[  520  J  at  the  time,  within  the  custom  of  merchants,  so  that  the  payee 
could  convey  a  title  to  it  by  his  indorsement  to  the  plaintiff? 
And,  2dly,  If  the  plaintiff  could  sue  on  it  at  all,  to  what 
amount  he  was  entitled  to  recover  ?  1st,  The  date  of  a  bill  as 
of  a  deed  (a),  is  in  itself  quite  immaterial  in  respect  of  the  ob- 
ligation of  the  parties  to  it ;  for  if  a  deed  have  no  date,  or  a 
false  or  impossible  date,  it  takes  effect  from  the  delivery  :  the 
presumption  of  law  is  that  it  is  meant  to  operate  immediately, 
if  no  other  period  of  operation  be  assigned  by  the  terms  of 
the  deed  itself.  Here  the  date  is  no  otherwise  material,  than 
as  it  serves  to  ascertain  by  reference  the  period  at  which  the 
bill  was  intended  to  become  payable,  and  whether  it  was  an- 
tedated or  post-dated  can  make  no  difference  in  this  case,  it 
being  made  payable  65  days  after  the  actual  date.  In  Rus* 
sell  v.  Langstaffe  (b),  an  indorsement  written  on  a  blank 
check  was  held  to  bind  the  indorser  for  any  sum  or  time  of 
payment  which  the  party  to  whom  it  was  entrusted  chose  to 
insert  in  it. 

Lord  Ellen  borough,  C.  J.  The  period  at  which  the  bill 
is  payable  appears  in  this  case  by  reference  to  the  actual  date ; 
and  so  far  only  it  is  material  to  advert  to  it.  All  that  we  have  of 
statutable  recognition  upon  this  subject  is  against  the  general 

(a)  Com.  Dig.  328.  Fait,  B.  3.  (6)  Dougl.  514. 

3  ^  materiality 
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materiality  of  the  date :  for  the  stat.  17  Geo.  3.  c.  30.  re- 
quires (amongst  other  things)  that  bills  of  exchange  and 
promissory  notes,  &c.  for  sums  of  205.,  and  less  than  51., 
"  shall  bear  date  before  or  at  the  time  of  drawing  or  issuing 
the  same,  and  not  on  any  day  subsequent  thereto ;"  which 
implies  that  the  same  regulation  is  not  necessary  to  be  ob- 
served in  other  bills  for  larger  sums.  Let  us  hear  what  ob- 
jection the  defendant's  counsel  makes  to  this  bill :  does  he 
mean  to  say  that  it  was  in  abeyance  in  the  intermediate  time 
between  the  issuing  of  it  and  the  date  ? 

JLittledalt  for  the  defendant.  The  bill  never  had  any 
operation  by  the  custom  of  merchants,  which  does  not  apply 
to  an  instrument  carrying  a  false  appearance  and  deception 
upon  the  face  of  it.  It  was  only  meant  to  be  taken  as  issued 
at  the  time  of  the  date,  and  till  that  day  it  was  not  a  ne- 
gotiable instrument,  however  it  might  bind  the  drawer  to 
answer  for  the  amount  to  the  payee  or  his  executors.  The 
indorsement  then  was  with  reference  to  the  same  time,  and 
could  not  have  had  any  legal  operation  till  then  ;  but  before 
that  time  arrived  the  death  of  the  payee  destroyed  the  possi- 
bility of  its  ever  becoming  a  negotiable  instrument. 

Lord  Ellenbouough,  C.  J.  What  deception  does  the 
post-dating  hold  out  ?  Whoever  takes  the  bill  before  the 
day  when  it  bears  date  must  see  that  it  is  only  payable  at  65 
days  after  that  date.  A  bill  without  any  date  would  still  be 
a  good  bill  :  then  why  is  not  this  as  good  ?  The  act  to 
which  I  have  referred  directs  that  bills  drawn  for  less  than 
51.  shall  be  made  payable  within  three  weeks  after  the  date ; 
which  would  have  been  futile,  without  prohibiting  them 
to  be  postdated.  The  postdating  of  drafts  upon  bankers, 
unless  drawn  upon  bill  of  exchange  stamps,  is  by  another 
act  (a)  prohibited  under  a  penalty,  and  the  draft  made  void: 
and  this  perhaps  may  have  led  to  the  idea  that  this  bill  was 
void,  to  which  the  same  objection  does  not  apply.  The  time 
of  payment  in  this  case  is  certain  with  reference  to  the  actual 
date. 

The   rest  of  the  Court    (Grose,  J.    absent)    agreed ; 

(a)  Vide  U  Geo.  3.  c.  149.  s.  12.  In  Allen  v.  Keeves,  1  East,  435.  it 
was  held  that  a  draft  on  a  hanker  post-dated,  and  issued  before  the  day 
of  the  date,  though  not  intended  to  be  used  till  that  day,  required  to  be 
stamped  by  the  stat.  3 1  Geo.  S.  c.  25. 

Ee2  Le 
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Le  Blanco  J.  adding:,  that  the  very  party  who  now  set  up 
the  defence,  that  this  was  not  a  negotiable  instrument,  was 
the  person  who'issued  it  into  the  world  as  such.  And  they 
held  that  the  plaintiff  was  entitled  to  recover  for  the  whole 
amount  of  the  bill;  for  which  he  took  his  judgment  ac-< 
cordingly. 


Wal^aCe  and  Others,  Assignees  "of  Anderson  and  Fades, 
Bankrupts,  against  Breeds  and  Another. 

IN  trover  for  50  tons  of  Greenland  oil,  a  verdict  was 
found  for  the  plaintiffs  for  2200/.  at  the  trial  before 
Lord  Ellenborough,  C.  J.  at  Guildhall,  subject  to  the 
opinion  of  the  Court  on  this  case  : 

Anderson  and  Eades  being  traders  and  co-partners,  on  the 
1st  of  February  1810,  before  their  bankruptcy,  purchased  of 
Heselton  and  Smith  through  their  brokers,  Hay  and  Pierce, 
50  tons  of  Greenland  oil,  then  lying  at  Griffin' s-wharf  in 


Tuesday, 
May  2 1st. 

Where  a  sale- 
note  for  the 
purchase  of 
iiO  tons  of 
Greenland  oil 
was  delivered 
by  the  sel- 
lers' broker 
to  the  pur- 
chasers to  be 
paid  for  by 

m^ce^payTble  casks>  at  44/'  Per  ton>  to  be  Pai(l  for  b?  the  buyers'  accept- 
at a  future       ance  at  4  months  from  the  expiration  of  14  days;    and  the 

[523] 
day  ;  and 
they  after- 
wards re- 
ceived from 
the  sellers  an 


following  sale-note  was  thereupon  delivered  to  Anderson 
and  Eades.  "  Sold  for  Heselton  and  Smith  to  Anderson 
and  Eades  50  tons  of  Greenland  oil,  at  44/.  per  ton,  in 
casks,  to  be  received  at  Griffin' s-wharf  in  14  days,  and  paid 
order  "on 'their  for  by  the  buyers'  acceptance  at  4  months  from  the  ex- 
wharfingers  piration  of  14  days.  Allowance  for  foot-dirt  and  water  as 
very  of  the  50  customary.  Hay  and  Pierce,  brokers.  February  1st,  1810. '" 
out  of  90  tons  rfhe  defendants  are  wharfingers  and  co-partners,  and 
vet  as  the'  '  carry  on  their  business  at  Griffin  s-wharf  where  the  oil 
custom  of  tl  e  purchased  was  lying.     On  the  13th  February  1810  Anderson 

tnddceasksSto0r'and  Eades  aPPHed  -ty  lotter  to  heselton  and  Smith  for 
be  searched     an  order  of  delivery  of  the  oil ;    which  order  was  given  as 

by  the  sellers'  fD]j0WS  .  "Messrs.  Breeds  and  Farncomb.  Griffin"  s-wharf. 
cooper,  and  '  ■** 

for  a  broker  Please  to  deliver  to  Messrs.  Anderson  and  Eades  50 
on  behalf  of     tong  0f  our  Qreen\an^  0j]    ex  90  tons.      February   15, 

both  pnriics  S     ? 

to  ascertain  1810.  //.  and  S."  The  order  was  sent  to  the  defendants' 
the  foot- dirt 

and  water  in  each  (for  which  allowance  was  to  be  made,)  and  then  the  casks  were  to  be 
filled  up  by  the  sellers'  cooper  at  their  expence :  all  which  was  to  precede  the  delivery 
to  the  buyers :  held  that  the  sale  was  not  complete  to  pass  the  property  :  but  that  the 
sellers,  on  the  insolvency  and  subsequent  bankruptcy  of  the  buyers,  before  such  acto 
done  and  delivery  made,  might  countermand  it. 

wharf? 
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wharf,  and  received  by  their  clerk  in  their  counting-house  on  181 1, 
the  13th  of  February.  On  the  14th  Anderson  and  Eades  be- 
ing  then  in  insolvent  circumstances,  the  order  was  counter-  against 
manded  by  Ileselton  and  Smithy  and  at  the  time  of  such  coun-  Breeds. 
termand  nothing  had  been  done  upon  the  order  ;  the  oil  re- 
mained in  the  same  state  as  at  the  time  of  sale.  The  oil  has 
since  been  delivered  to  Ileselton  and  Smith  by  the  defendants. 
On  the  4th  of  April  18 10  Anderson  and  Eades  became  bank- 
rupts: shortly  afterwards  a  commission  was  duly  issued  against 
them,  under  which  the  plaintiffs  were  chosen  assignees, 
and  on  the  15th  of  June  1810  demanded  the  50  tons  of  oil 
from  the  defendants.  Before  Greenland  oil  is  delivered,  it 
is  the  constant  custom  to  have  the  casks  searched  by  a  cooper 
employed  by  the  seller g  and  it  is  also  the  custom  for  a  broken, 
on  behalf  both  of  the  buyer  and  seller,  to  attend  to  make  a  mi- 
nute of  the  foot-dirt  and  water  in  each  cask  ;  and  the  casks  are 
then  filled  up  by  the  seller's  cooper  at  the  seller's  expence,  and  [  524  j 
delivered  in  a  complete  state,  containing  the  quantity  sold;  none 
of  which  circumstances  had  taken  place  at  the  time  of  tljo 
countermand.  At  the  time  of  the  sale  and  countermand  Hc- 
selton  and  Smith  had  90  tons  of  oil  contained  in  180  casks  lay- 
ing at  the  defendants'  wharf.  If  the  plaintiffs  were  entitled  to 
recover,  the  verdict  was  to  stand  :  if  not,  then  a  nonsuit  was 
to  be  entered. 

Scarlett,  for  the  plaintiffs,  contended  that  the  property  in 
the  50  tons  of  oil  passed  to  the  bankrupts,  upon  the  order  far 
delivery  to  them  from  the  sellers,  received  by  the  defendants, 
the  wharfingers,  on  the  day  before  the  countermand.  He 
compared  this  to  the  case  of  fVhilehouse  v.  Frost  (a),  where 
a  similar  order  for  delivery  of  10  out  of  40  tons  of  oil;  the 
whole  of  which  remained  in  the  custody  of  the  original  own- 
ers ;  (which  order  was  made  by  the  former  purchaser  of  the  10 
tons,and  wasaccepted  by  the  original  owners,  but  not  measured 
out  by  them ;)  was  held  to  pass  the  property  to  the  sub- 
vendees  of  the  10  tons,  who  afterwards  became  bankrupts  be- 
fore the  delivery.  And  he  endeavoured  to  distinguish  this 
from  Rugg  v.  Minett  (b),  which  was  a  sale  of  turpentine  in 
casks,  by  auction,  at  so  much  a  cwt. ;  where  the  casks  were 
to  be  taken  at  a  certain  marked  quantity :  except  the  two  last, 

(a)  1 2  JSusl,  614.  (ft)  1 1  Eail,  2 10. 

QUt 

r 


524 


CASES  ik  EASTER  TERM, 


1811. 

Wallace 

against 

Breeds. 

[525] 


[526] 


out  of  which  the  seller  was  to  fill  up  all  the  re6t  before  they 
were  delivered.  There  the  property  in  the  casks  which  were 
filled  up  was  held  to  pass  to  the  purchasers,  notwithstanding 
they  remained  in  the  warehouse  of  the  seller :  but  it  was  not 
held  to  pass  in  those  casks  which  remained  to  be  filled  up  by 
the  seller,  nor  in  the  two  last  which  were  sold  at  uncertain 
quantities.  But  there  the  price  could  not  be  ascertained  till 
the  casks  were  filled  up,  the  turpentine  having  been  sold  by 
the  cwt.  ;  nor  as  to  the  two  last  casks,  till  the  actual  mea- 
surement of  what  remained  after  filling  up  the  rest :  the  con- 
tract therefore  was  not  completed,  for  want  of  ascertaining 
the  quality  sold,  which  was  to  be  done  by  the  seller. 
Whereas  here,  the  sale  was  of  a  specific  quantity,  and  at  a 
certain  price ;  and  nothing  remained  to  be  done  to  ascertain 
either  the  quantity  (a)  or  the  price  ;  but  only  it  was  to  be 
measured  out  by  the  wharfingers,  as  in  Whitehouse  v.  Frost 
it  was  to  be  measured  out  by  the  original  owners,  in  whose 
custody  it  remained.  And  as  to  the  custom  for  the  seller's 
cooper  to  search  the  casks  previous  to  the  delivery  of  the  oil ; 
that  cannot  vary  the  quantity  or  price  of  it ;  and  so  cannot  af- 
fect the  contract  of  sale;  nor  can  the  subsequent  allowance 
for  foot-dirt  and  water,  which  was  to  be  ascertained  by  the 
common  agent  of  the  buyer  and  seller. 

Lord  Ellenborough,  C.  J.  The  difference  between  this 
case,  and  that  of  Whitehouse  v.  Frost,  is  that  there  nothing 
remained  to  be  done  by  the  seller  in  order  to  complete  the 
sale  as  between  him  and  the  buyer :  but  here  it  is  expressly 
found  that  some  things  did  remain  to  be  done  by  the  seller 
which  were  to  precede  the  delivery  to  the  buyer  :  the  casks 
were  to  be  searched  by  a  cooper  employed  by  the  seller,  and 
after  the  foot-dirt  and  water  in  each  cask  were  ascertained  by 
the  broker  attending  on  behalf  of  both  parties,  the  casks  were 
to  be  filled  up  by  the  seller's  cooper  at  his  expense,  and  de- 
livered in  a  complete  state,  containing  the  quantity  sold. 
These  were  material  acts  to  be  done  by  the  seller  before  the 
delivery  to  the  buyer ;  and  the  Courts  have  frequently  laid 
hold  of  circumstances  like  these  to  retain  the  property  in  fa- 
four  of  the  unpaid  seller  ;  and  before  the  oil  was  measured  out 
and  thes«  things  were  done,  the  delivery  was  countermanded. 


(a)  Vide  Zugury  v.  Furncll,  2  Camp.  N.  P.  Ctt.  240. 
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The  other  Judges  concurred  in  a  judgment  of  nonsuit  to       1811. 
be  entered. 

.  Parnthcr  was  to  have  argued  for  the  defendants.  mgalmf 

Breeds. 


Doe,  Lessee  of  Stewart,  against  Sheffielo.  Mat/  gist 

THIS  ejectment  was  brought  to  recover  one-third  of  Under  a  dc- 
,      .*.  .  .   ,,     ,        .     ,_,      ,     ,      .  ,     .   vise  of  land 

freehold  premises  at  Newby,  in  Cumberland;   and  at  to  "thesis- 

the  last  assizes  for  that  county,  a  verdict  was  found  for  the  tert"  ^tJ-  H> 

plaintiff,  subject  to  the  opinion  of  the  Court  on  this  case  ;       tfe?r  heirs 

Jacob  Hind  being  seised  in  fee  of  the  premises,  by  his  &c.  as  te- 

will  duly  executed,  dated  17th  of  March  1802,  "gave  and  J^^fjJ 

"  devised  them  unto  the  sisters  of  John  Howard,  to  hold  the  as  joint  te- 

i(  same,  to  them,  their  heirs  and  assigns  for  ever,  as  tenants  nanls»  one  of 

tlircc  sisters 

"  in  common,  and  not  as  joint  tenants."     He  also  gave  and  0f  J.  H.  who 

devised  unto  Joseph  Scott  all  that  his  freehold  messuage  alone  sur- 

*         .  °      vived  at  the 

and  tenement  at  Baldwinholm,  in  the  parish  of  Orion  in  the  time  of  the 

county  of  Cumberland;   and  also  all  other  his  messuages,  devise  made, 
tenements,  and  dwelling-houses,  with  their  rights,  members,  survived  the* 
and  appurtenances,  in  Mari/port ;  and  also  all  other  his       [  527  ] 
freehold  messuages  and  tenements,  lands,  hereditaments,  testator,  is 
and  premises,  whatsoever,  and  wheresoever  the  same  might  take  the 
be,  which  he  was  in  any  manner  entitled  unto  or  interested  whole. 
in,  and  not  therein  before  disposed  of;    also  all  his  parts  or  sne  had^en 
shares  of  ships,  &c. :    also  all  his  stock  in  trade,  debts,  &c.  only  entitled 
bonds,  leases,  mortgages,  and  all  other  securities  for  money  ;   J°,a  P?rt 
and  all  other  his  real  and  personal  estate  whatsoever,  which  moiety  or  a 
he  might  die  possessed  of  or  any  way  entitled  unto :  to  hold  t|1'rd>) tne  re- 
the  same,  to  him,  his  heirs,  executors,  &c.  for  ever :  subject  not  have 
nevertheless  and  charged  (inter  alia)  with  the  payment  of  puc  to  th« 
the  debts  and  legacies  thereby  given  and  bequeathed,  and  as  in  case  ' 
particularly  specified.     And  amongst  other  legacies,  he  gave  of  a  lapsed 
and  bequeathed  unto  the  children  of  Mary  Stewart,  deceased,  ^"-'ch  sun- 
late  wife  of  John  Stewart,  (father  of  the  lessor  of  the  plaintiff,)  poses  the  de- 
250/.  to  be  equally  divided  amongst  them,  share  and  share  ^'hav/b16'8 

once  capable 
of  taking  under  the  will ;   but  to  the  residuary  legatee,  to  whom  was  devised  certain 
other  lands,  "  and  also  all  other  the  testator's  lauds,  &c.  not  therein  before  disposed 
of,  &c,  and  all  other  his  real  and  personal  estate  whatsoever  which  he  might  be  pos- 
sessed of  or  entitled  to,'"  &c. 

ajike, 
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alike.  And  also  bequeathed  to  the  children  of  Robert 
MosUy  201.  to  be  equally  divided  amongst  them,  share  and 
share  alike.  A  copy  of  the  will  accompanied  the  case  (a). 
Previous  to  the  making  of  the  will  there  had  been  three 
sisters  of  John  Howard:  but,  at  the  time  of  making  the  will, 
one  only,  Sarah  the  wife  of  Paul  Dyson,  was  living.  The 
testator  died  seised  on  the  7th  of  April  1803,  without  issue  ; 
when  Paul  Dyson  and  Sarah  his  wife,  the  sole  surviving 
sister  of  John  Howard,  entered  into  possession,  and  after- 
wards conveyed  the  premises  in  question  to  the  defendant. 
The  testator's  father  had  two  sisters,  Abigail  Hind,  and 
Mary  Hind,  who,  upon  the  death  of  the  testator  without 
issue,  became  his  co-heiresses  at  law.  The  lessor  of  the 
plaintiff  is  the  grandson  and  heir  at  law  of  Abigail  Hind  ; 
and  John  Howard,  mentioned  in  the  will,  is  the  son  and 
heir  at  law  of  Mary  Hind.  The  lessor  of  the  plaintiff 
claims  one-third  of  the  premises  in  question  as  co-heir  with 
John  Howard  of  two-thirds  thereof.  The  question  was, 
Whether,  under  the  above  devise,  Sarah  Dyson,  the  sole 
surviving  sister  of  John  Howard  at  the  time  of  making  the 
will,  was  entitled  to  the  whole  of  the  premises  devised,  or 
only  to  one-third  ?  And  if  to  one-third  only,  whether  the 
lessor  of  the  plaintiff,  as  one  of  the  heirs  at  law  of  the  tes- 
tator, was  entitled  to  one-third,  or  Joseph  Scott  the  resi- 
duary devisee?  If  Sarah  Dyson,  under  the  said  devise, 
were  entitled  to  one-third,  and  the  heirs  at  law  to  the  re- 
maining two-thirds,  the  verdict  was  to  stand  :  but  if  the  re- 
siduary devisee  were  entitled  to  the  said  two-thirds,  or  Sarah 
Dyson  were  entitled  to  the  whole,  then  a  nonsuit  was  to  be 
entered. 

Liltledale  for  the  plaintiff.  The  first  question  is  whether 
under  the  devise  to  the  sisters,  generally,  of  J.  Howard,  Sarah 
Dyson,  the  only  surviving  sister  living  at  the  time  of  making 
the  will,  was  entitled  to  the  whole,  or  only  to  one-third.  By 
directing  the  sisters  to  take  as  tenants  in  common,  and  not  as 
joint  tenants,  the  testator  manifestly  intended  that  the  three, 
who  were  once  living,  should  take  several  estates  or  shares, 
which  were  not  to  go  over  from  the  one  to  the  other.  He  uses 
the  term  sisters  in  the  plural,  which  shews  that  he  meant  more 

(a)  Parts  of  the  will,  not  originally  inserted  in  the  case,  having  been 
referred  lo  by  the  Court,  I  have  inserted  those-parts. 

w  than 
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than  one  to  take.  [Le  Blanc,  J.  The  use  of  that  term  would        181 1. 

be  satisfied  if  he  believed  that  two  of  them  only  were  living:         : 

why  then  is  it  to  be  supposed  that  he  intended  Sarah  Dyson  iZ^^s 
to  take  a  third  only  ;  why  not  a  moiety  ?~]  No  further  facts  Stewart, 
could  be  collected  than  what  are  stated  :  but  as  "there  had  c"^"'"-. _ 
been  in  fact  three  sisters,  and  it  does  not  appear  that  he  had  *r  529  1 
been  informed  of  the  death  of  either,  it  must  be  presumed  that 
he  believed  them  all  to  be  still  living,  and  intended  accord- 
ingly to  leave  this  estate  to  them  in  thirds.  Sdly,  If  the  two- 
thirds  were  undisposed  of,  they  would  not  go  to  the  residuary 
devisee,  because  he  was  only  to  take  what  was  "  not  therein 
before  disposed  of:"  and  the  testator  considered  that  he  had 
before  disposed  of  the  premises  in  question  to  all  the  sisters  of 
J.  Howard,  though  it  turns  out  that  only  one  of  them  can 
take  her  share.  The  cases  of  Wright  v.  Hall  (a),  Roe  v.  Fludd 
(&),and  Doe  v.  Sheffield  (c),  are  in  point  against  the  residuary 
devisee,  and  in  favour  of  the  heir  at  law.  Spriggv.  Sprigg 
(7/),  and  Jackson  v.  Kelly  (e),  admit  this  to  be  the  general  rule 
as  to  the  real  estate.  Here  indeed  there  was  no  person  to  tako 
at  the  time  of  making  the  will,  which  is  the  only  distinction  be- 
tween this  and  the  cases  in  Fortescue;  but  that  cannot  alter  the 
rlfect  of  the  devise  to  the  residuary  devisee ;  as  the  intention  of 
the  devisor,  with  respect  to  him,  must  be  the  same  whether  the 
particular  devisee  were  alive  or  dead  at  the  time. 

JPaley,  contra,  contended  that  the  surviving  sister  J.  [low- 
ard  took  the  whole  estate ;  either  assuming  that  the  testator 
was  ignorant  of  the  real  state  of  J.  Howard* s  family,  or  upon 
the  legal  effect  of  the  words  of  the  devise.  In  the  first  view 
of  the  case,  the  testator  could  not  have  looked  so  much  to  the 
particular  individuals  as  to  the  class  of  relations  whom  he 
meant  to  benefit ;  and  such  a  general  intent  has,  in  many  cases, 
been  carried  into  effect,  notwithstanding  a  defective  descrip-  r  yjQ  1 
tion  of  the  persons  who  were  to  take  under  it.  As  in  Steb- 
bing  v.  Wulkty  jT),  where  the  residue  of  stock  was  devised 
in  trust  "  between  the  two  daughters  of  T.  S.,  in  equal 
shares,  during  their  lives;  and  if  either  died,  then  to  pay  the 
whole  to  the  survivor  during  life;  and  if  both  died,  then  the 
whole  to  fall  into  the  residue  :"    T.  S.  having  in  fact  three 

(a)  Fortes.  182.  (*)  To.  184.  (c)  WiUes,  293. 

id)  %  Fern.  3'H.  <<?)  2  Fes.  285.  (/)  2  Bro.  Ch.  Hep.  85. 

daughters, 


530 


CASES  in  EASTER  TERM, 


1811. 

Dok 

Lessee  of 

Stewart, 

against 

Sheffield. 


[  531  J 


daughters,  all  were  held  to  take  equal  shares.  That  was  de- 
cided upon  the  authority  of  Scott  v.  Fenkoulet,  in  1779,  where 
a  legacy  was  given  to  Captain  Compton  and  each  of  his  two 
daughters,  if  each  or  either  should  survive  Lady  Chadwick. 
And  Captain  Compton  having  more  than  two  daughters,  all 
were  held  to  take  equally.  In  Garth  v.  Merrick  (a),  there  was 
a  bequest  of  a  residue  to  the  testator's  six  grandchildren  by 
name;  but  the  name  of  one  of  them  was  repeated,  and  that  of 
another  omitted;  yet  all  took  equal  shares.  In  Tonkynsv. 
Tonkyns  (6),  four  children  were  let  in,  though  the  bequst  was 
to  three  only.  But  considering  it,  not  as  a  case  of  mistake,  but 
on  the  legal  effect  of  the  words,  they  must  be  read  "  sister  or 
sisters,"  or  "  such  sister  or  sisters  of  J.  H.  as  shall  be  livingat 
the  time  of  my  death."  As  where  in  Viner  v.  Francis  (c),  one 
bequeathed  money  tothechildrenofhis  late  sister, &c.with  the 
residue  over;  and  at  the  date  of  the  will  there  were  three 
children  living,  one  of  whom  died  in  the  lifetime  of  the  testa- 
tor; the  two  survivors  were  decreed  to  take  the  whole.  The 
Master  of  the  Rolls  considered  that  the  testator  meant  that  the 
children  of  his  sisters  who  were  living  at  his  death  should 
take  the  whole;  which  would  equally  have  held,  though  one 
only  had  survived.  Then,  considering  the  case  in  that  view, 
it  comes  within  the  decision  of  Crooke  v.  Brooking  (d),  which 
was  money  bequeathed  after  A .  C's  death,  to  go  amongst 
her  sister's  children  as  she  should  advise.  The  sister  had  six 
children  at  the  death  of  the  testator,  but  only  one  child  liv- 
ing at  the  death  of  A.  C,  who  died  without  leaving  any  di- 
rections :  and  it  was  held  that  the  surviving  child  should 
take  all.  The  direction  of  the  testator  in  this  case,  that  the 
sisters  should  hold  as  tenants  in  common,  could  only  be  taken 
to  apply,  if  there  were  more  than  one,  to  regulate  the  suc- 
cession between  them  :  such  words  have  no  effect  where 
cross  remainders  are  implied.  If  two  of  the  sisters  had  sur- 
vived, it  cannot  be  doubted  but  that  they  would  have  taken 
the  whole  :  and  yet  that  would  equally  destroy  the  argument 
that  each  of  the  three  sisters  were  intended  to  take  distinct 
estates.  By  the  subsequent  bequests  of  sums  of  money  to 
be  divided  between  the  children  of  Mary  Stewart,  and  the 


(«)  1  Bro.  Ch.  Rep.  31. 
(v)2Bro.  Ch.  Hep.  658.. 


(b)  Cited  2  Fes.  260. 
(rf)  2  Fern.  106. 
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children  of  Robert  Mosley,  the  testator  also  shews  that  he        181 1. 
did  not  regard  the  individuals  so  much  as  the  several  farni-        ■— — 
lies,  classes,  or  descriptions  of  legatees  ;    which  argument  of     jjCSSee'0f 
noscitur  a  sociis  had  weight  with  Sir  Thomas  Clarke,  Master     Stewart, 
of  the  Rolls,  in  Loteday  v.  Hopkins  (a).    If  the  surviving    Sh^!^0 
sister  do  not  take  the  whole,  the  difficulty  which  the  Court 
have  suggested  arises,  as  to  what  part  she  is  to  take  ;    for  it 
cannot  appear  whether  the  testator  knew  of  the  death  of  the 
two  others  or  only  of  one.     But,  2dly,  If  she  only  took  one- 
third,  the  residuary  devisee  would  take  the  remaining  two- 
thirds,  and  not  the  heir  at  law.     The  cases  cited  in  favour 
of  the  heir  were  all  cases  of  lapsed  devises  by  the  death  of 
the  particular  devisee  in  the  lifetime  of  the  testator  :    and  in       C  532  J 
Morris  v.  Underdown  (6),  one  of  the  rules  for  ascertaining 
when  the  heir  should  take  is,  "  that  where  a  testator  in  his 
will  has  given  away  all  his  estate  and  interest  in  certain 
lands,  so  that  if  he  were  to  die  immediately  nothing  would 
remain  undisposed  of,  he  could  not  intend  to  give  any  thing  in 
those  lands  to  his  residuary  devisee."     Then  the  converse  of 
that  must  hold  in  favour  of  the  residuary  devisee:    and  here 
it  is  clear  that  if  the  testator  had  died  immediately  after 
making  his  will,  and  the  then  surviving  sister  only  took  one- 
third,  there  would  have  been  a  residuum  of  the  other  two- 
thirds  undisposed  of:    and  therefore  they  would  go  to  the 
residuary  devisee,  to  whom  the  residuum  is  given  in  the 
most  ample  words. 

Litlledah)  in  reply,  as  to  the  question  whether  the  sur- 
viving sister  should  take  the  whole,  distinguished  this  from 
the  cases  cited  by  Palcy,  as  concerning  real  and  not  per- 
sonal estates  :  and  even  in  the  latter  case,  the  Master  of  the 
Rolls  said,  in  Stebbing  v.  Walkey  (c),  that  he  only  yielded 
to  the  authority  of  the  cases,  and  not  to  the  reason  of  them. 
Crooke  v.  Brooking  (d)  was  also  a  case  of  personal  estate. 
Here  there  could  have  been  no  cross  remainders ;  and  there- 
fore that  argument  does  not  bear  against  the  heir.  Next,  as 
to  the  share  the  surviving  sister  should  take ;  whether  a 
moiety  or  only  one-third  ?  Strictly  she  is  only  entitled  to  one- 
third,  that  being  according  to  the  true  state  of  the  family  at 
the  time  of  the  devise ;    but  taking  it  more  favourably  for 

(a)  Ambl.  273.  (b)  WUlcs,  297. 

(c)  2  Bro.  Ch  Rep.  SG.     (rf)  2  Fern.  106. 
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J81I.       her,  with  reference  to  the  last  state  ofthe  family,  which  the  *tes- 
l     ~ tator,  consistently  with  the  use  of  the  word  sisters,  might  have 

Lessee  of     nac* in  n's  v*ew>  sne  would  at  most  be  entitled  only  to  half. 

Stewart,         Lord  Ellen  borough,  C.  J.     Though  no  case  has  been 
She^fTeld.    Clte^  wmcn  ,n  terms  corresponds  with  this,  yet,  looking  at 

*|  533  1  tne  w'"  itself  before  us,  I  have  little  doubt  in  saying  that 
the  testator  intended  to  devise  his  estate  to  the  several 
objects  of  his  bounty  in  classes;  taking  the  chance  of  there 
being  a  greater  or  less  number  of  persons  in  each  class;  and 
meaning  that  if  there  were  more  than  one  individual  of  the 
same  description,  they  should  all  take  equal  shares;  if  only 
one,  that  one  should  take  the  whole  given  to  that  class  or 
description.  He  begins  by  devising  the  premises  in  question 
to  the  first  class  of  persons  whom  he  meant  to  favour,  by  the 
general  description  of  "the  sisters  of  John  Howard:"  the 
probability  is  that  he  did  not  know  precisely  whether  there 
%  existed  at  that  time  one  or  more  persons  of  that  description  ; 
for  he  mentions  no  one  nominatim.  The  same  observation 
applies  to  the  subsequent  distribution  of  his  personal  estate 
to  other  objects  of  his  bounty  :  he  names  none,  but  speaks 
generally  of  the  children  of  Mary  Stewart  and  oUhe  children 
of  Robert  Mosley,  to  whom  he  bequeaths  certain  sums  to  be 
equally  divided  amongst  them,  share  and  share  alike  :  and 
yet  there  is  no  doubt  but  that  if  only  one  of  each  class  had 
been  living  at  the  testator's  death,  that  one  would  have 
taken  the  whole  of  what  was  bequeathed  to  the  same  class. 
It  was  so  held  in  Croolce  v.  Brooking,  in  2  Vernon.  We 
may  therefore  take  it  as  the  canon  of  this  testator's  intention, 
that  he  regarded  the  objects  of  his  bounty,  as  he  has  de- 

[  534  ]  scribed  them,  generally,  in  classes.  It  cannot  then  be  dis- 
puted but  that  Sarah  Dyson,  the  surviving  sister  of  John 
Howard,  at  the  time  of  making  the  will  and  at  the  decease 
of  the  testator,  roust  take  some  portion  of  the  devised  pre- 
mises ;  and  if  she  be  not  entitled  to  the  whole,  what  part  is 
she  to  take;  a  third,  or  the  half  ?  Supposing  there  had  been 
ten  sisters  originally,  and  some  of  them  had  died,  were  the  rest 
to  have  taken  only  each  a  tenth ;  or  could  he  have  meant  that 
the  class  should  have  less  when  reduced  to  one  only  ?  The 
scope  of  the  will  shews  that  he  looked  to  the  class,  and  not 
to  the  number  of  individuals  who  might  happen  to  compose 

it. 
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it.    Then  Sarah  Dyson,  the  only  surviving  sister  at  the  time 
of  the  testator's  making  his  will,  and  at  his  death,  who  then 
represented  the  whole  class,  must  take  the  whole  estate  de- 
vised to  her  class.     But  even  if  Sarah  Dyson  were  not  en- 
titled to  take  the  whole,  the  heir  at  law  could  not  be  entitled 
to  any  part  of  the  residue  undisposed  of:    for  this  is  not  the 
case  of  a  lapsed  legacy;  but  the  residuary  devisee  is  to  take 
"  all  other  his  lands,  hereditaments,  and  premises  whatsoever 
and  wheresoever,  not  thereinbefore  disposed  of,  &c,  and  all 
other  his  real  and  personal  estate  whatsoever,"  &c.  in  the  most 
comprehensive  terms.   Then  admitting  the  law  to  be  as  stated 
in  the  cases  cited  on  the  part  of  the  heir  at  law,  with  respect 
to  lapsed  legacies:  this  is  not  a  lapsed  legacy.     A  devise  is 
said  to  be  lapsed  where  the  devisee  dies  in  the  intermediate 
period  between  the  making  of  the  will  and  the  death  of  the  tes- 
tator: but  here  the  only  existing  person,  capable  of  taking 
under  this  description  in  the  will  at  the  time  of  making  it, 
continued  to  exist  after  the  testator's  death.     When  there- 
fore the  testator  gave  to  the  residuary  devisee  all  his  real  es- 
tate not  before  disposed  of,  he  meant  to  give  him  all  that  he 
had  not  before  given  to  the  sister  or  sisters  of  John  Howardi 
In  either  way  then  of  considering  the  will,  the  plaintiff  is  not 
entitled  to  take:  either  the  surviving  sister,  representing  the 
whole  class  of  "  the  sisters  of  John  Howard,"  would  take 
the  whole  estate  ;  or  if  not  the  whole,  the  residue  which  she 
did  not  take  would  go  over  to  the  residuary  devisee. 
Grose,  J.  concurred  in  the  same  opinion. 
Le  Blanc,  J.  The  lessor  of  the  plaintiff  cannot  succeed 
on  either  ground.     It  is  clear  that  the  testator  in  devising 
the  premises  to  the  "  sisters  of  John  Howard,"  generally, 
used  the  term  sisters  to  denote  that  family  as  it   was  at  the 
time  of  making  the  will,  which  is  the  time  to  look  to.    There 
was  then  only  one  sister  living:  before  that  time  there  had 
been  three,  but  two  had  died.     And  that  has  thrown  a  diffi- 
culty on  the  plaintiff's  counsel  to  shape  his  argument,  in 
contending  what  portion  the  surviving  sister  should  take  ; 
whether  a  third,  or  a  moiety.   Under  this  general  description, 
if  there  had  been  other  sisters  of  John  Howard  born  after 
the  making  of  the  will,  who  were  living  at  the  time  of  the 
testator's  death,  all  would  have  shared  the  benefit  of  the 

devise. 
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1811.       devise  («).    Whether  there  was  a  capability  of  more  being 
born  at  the  time  of  making  the  will  does  not  appear  by  the 

Lessee  of     state  of  the  case :  but  the  cases  cited  shew  that  the  Court 

Stbwaht,     wjH  construe  the  collective  words  sisters,  children,  &c.  as  de- 
Shk* field.    not'ng  the  family,  so  as  to  take  in  one  and  all  who  fall  under 

T  536  1  those  respective  descriptions.  But  on  the  other  point  also, 
it  would  be  clear  that  if  the  surviving  sister  did  not  take  the 
whole,  the  property  undisposed  of  would  pass  in  this  case  by 
the  residuary  devise  :  for  supposing  it  not  to  go  to  the  only 
surviving  sister,  it  was  not  disposed  of  at  all  at  the  time  of 
making  the  will ;  and  then  it  would  pass  as  the  residue  not 
before  disposed  of  in  the  will  to  the  residuary  devisee. 
Therefore  this  is  not  like  the  case  of  a  lapsed  legacy,  which 
supposes  a  legatee  once  capable  of  taking  under  the  will,  but 
crying  before  he  could  take.  Besides,  the  words  of  the  resi- 
duary devise  in  this  case  are  much  stronger  than  merely  pass- 
ing what  was  not  before  disposed  of :  for  after  those  words,  the 
will  (b)  proceeds  "  and  all  other  his  real  and  personal  estate 
whatsoever  which  I  may  die  possessed  of  or  anyways  entitled 
to :"  those  words  mark  the  intention  of  the  testator  more 
strongly  even  than  the  first  words.  But  if  it  had  rested  on 
the  former  words  only,  I  should  have  thought  that  all  that 
did  not  pass  to  the  surviving  sister  would  go  to  the  residuary 
devisee. 

Ba  yley,  J.  I  agree  that  the  surviving  sister  is  entitled  to 
take  the  whole.  It  is  said  that  the  testator  contemplated  to  di- 
vide the  estate  between  the  three  sisters  and  that  each  should 
only  take  one-third  in  severalty,  without  the  benefit  of  surviv- 
orship: but  that  does  not  appear;  for  it  is  left  to  "the  sisters," 
generally,  not  by  name :  and  it  is  not  even  stated  that  the  father 
and  mother  of  John  Howard  were  dead  ;  and  if  not,  there 
might  have  been  more  sisters  of  John  Howardbom  after  the 
making  of  the  will.     If  indeed  the  property  had  been  left  to 

(a)  Vide  Garblandx.  Mayot,  2  Fern.  105.  Cook  v.  Cook,  ib.  545.  Weld 
v.  Bradbury,  ib.  705.  Stanley  v.  Baker,  Moore,  220.;  and  Bateman  v. 
Roach,  9  Mod.  104.  Where  a  limitation  over  has  been  to  children  gene- 
rally, it  has  been  held  to  include  such  as  had  come  in  esse  after  the  tes- 
tator's death,  and  before  the  limitation  over  took  effect.  Vide  Ellison  v. 
Airy,  1  Fes.  114.  and  Baldwin  v.  Karver,  Cowp.  309. 

(*)  These  words,  which  were  read  from  the  will,  were  not  originally 
inserted  in  the  case. 

them 
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them  by  name  («),  as  tenants  in  common,  no  doubt  if  one  of 
them  had  died  before  the  testator,  her  share  would  have 
gone  over  :  but  where  it  is  left  to  persons,  generally,  under 
the  class  or  description  of  sisters,  children,  or  the  like;  and 
there  may  be  additional  sisters,  children,  &c.  after  the 
will  is  made  ;  there,  whoever  answers  the  description  at  the 
death  of  the  testator  will  take  under  such  a  devise.  If, 
in  case  the  devise  had  been  to  the  three  sisters  as  joint 
tenants,  all  three  being  living  at  the  time  when  the  will  was 
made,  and  two  of  them  had  died  before  the  testator,  still  the 
surviving  sister  would  have  been  entitled  to  the  whole  (A)  ; 
and  if  a  devise  to  sisters,  generally,  be  considered  as  attaching 
on  such  as  answer  to  the  description  at  the  death  of  the  tes- 
tator ;  I  do  not  see  how  the  want  of  knowledge  by  the  tes- 
tator of  the  death  of  the  two  at  the  time  of  making  his  will, 
which  the  argument  for  the  plaintiff  supposes  to  have  been 
the  fact,  should  prejudice  the  sister  who  alone  survived  at 
that  time.  Then,  as  to  the  other  point;  supposing  the 
survivor  not  to  take  the  whole  ;  if  in  fact  the  testator  had 
not  disposed  of  the  residue,  though  he  might  think  that  he 
had,  it  would  pass  to  the  residuary  devisee  under  the  words 
of  the  devise  to  him. 

A  nonsuit  to  be  entered  (c). 

(a)  Vide  Page  v.  Page,  2  P.  Wm%.  489.  and  2  Stra.  820.  aud  Man  r. 
Man,  2  Stra.  905. 

(A)  Vide  Cart.  4.  and  3  Bos.  %  Pull.  16. 

(c)  Vide  1  Rep.  100  in  Sheilas  case.  "  The  rule  of  law  is  that  if  an 
estate  be  limited  to  two,  the  one  capable,  and  the  other  not  capable ; 
he  who  is  capable  shall  take  the  whole  ;  as  the  cases  are  agreed  in  1 7  Ed. 
3.  fo.  29.  and  18  Ed.  3.  59.  If  a  man  give  land  to  one  et  primogenito 
filio;  if  he  hath  no  son,  the  father  takes  the  whole."  This  supposes  a 
joint  estate  limited  to  the  two.  Vide  Edlestone  v.  Speake,  1  Show.  91. 
It  is  otherwise  if  several  estates  be  limited  to  two  by  name. 
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Tuesday, 
May  21st. 
Part-owners 
of  a  ship  hav 
i  riff  agreed 
"  Each  and 


Owston  against  Ogle. 


THE  plaintiff  declared  upon  a  special  agreement  in 
writing,  dated  17th  of  April  1809,  made  between  him- 
self and  the  defendant,  and  several  others  by  name,  part- 
owners  of  a  ship  ;  whereby  they  and  each  and  every  of  theni 
witluhe  Cm  ^d  agree  to  and  rcith  the  others  and  each  and  every  of  the 
others  and  others,  among  other  things,  that  the  ship  should  proceed  on  a 
evervof  the  vovaSe  to  tne  West  Indies,  and  should  be  under  the  exclusive 
others,"  that  management  and  conlroul  of  the  defendant,  as  husband  thereof, 
the  ship  without  any  interference  ;    that  he  might  repair,  fit  her  out, 

ceed  on  a  cer-  and  supply  her  with  all  such  stores  as  he  thought  expedient 
tain  voyage,  for  (|ie  sa'icj  voyage;  and  that  each  of  the  parties  should,  on 
under  the  ex-    ,»       ,   r      ,      A,      b  j  j  »• 

elusive  ma-       tne  defendant  s  request,  advance  and  pay  him  a  proportion 

nagement  and  of  all  sums  he  might  think  necessary  to  be  expended,  &c.  * 
Tneoflhem as  an(*  tnat  a^  l°sses>  charges,  and  expences  should  be  borne 
ship's  hus-  by  all  the  parties  in  like  proportion.  And  that  after  the  ship 
tat  after!  returned  from  her  voyage  a  full  account  should  be  made  out 
return  "afull  of  the  said  ship  and  her  concerns,  and  the  neat  profits  should 
dknvul  ^e  divided  according  to  the  proportions  in  the  said  ship, 

made  of  the  after  deducting  all  charges  and  expences.  The  declaration 
then,  after  stating  mutual  promises  to  perform,  alleged,  that 
in  pursuance  of  the  agreement,  the  ship  proceeded  on  her 
voyage  to  the  West  Indies,  and  returned  on  the  1st  of  Sep- 
tember 1809,  and  was  during  all  the  time  under  the  exclusive 


said  ship  and 
her  concerns," 
and  the  neat 
profits  be  di- 
vided in  pro- 
portion, after 
deducting  all 
the 


management 


and  controul  of  the  defendant,  as  husband 
jJSJflaK  thereof,  without  any  interference:  that  the  defendant  re- 
ing  out  such  paired  and  fitted  her  out,  and  supplied  her  with  stores  for 
l  *~  J  the  voyage,  and  afterwards  received  the  proceeds  of  the  voy- 
cast  upon  the  a»e>  an(*  ^iat  ^ie  neat  profits  thereof  amounted  to  4000/.; 
ship's  hus-  and  that  the  plaintiff's  proportion,  as  part-owner,  amounted  to 
100/.  Ss.  3d.  i  of  all  which  the  defendant  had  notice :  and  it  was 


baud ;  and 
for  not  doing 

so,  and  not  di-  then  and  there  the  duty  of  the  defendant,  as  husband  of  the  said 
viding  the 
neat  profits 
after  de- 
ducting all 
charges, 
within  a  rea- 
sonable time 
after  the 


ship,  to  make  out  a  full  account  of  the  said  ship  and  her  concerns, 
and  to  divide  and  cause  to  be  divided  the  neat  profits,  accord- 
ing to  the  proportions  in  the  said  ship,  after  deducting  all 
charges  and  expences.  Yet,  that  the  defendant  had  not  made 
out  a  full  account,  or  any  account  at  all,  of  the  said  ship 

ship  s .return,  an  action  lies  against  him  upon  the  agreement  by  each  of  the  part-owners; 
though  it  be  not  averred  in  terms  that  the  charges  were  or  could  have  been  ascertained 
before  the  action  brought  j  for  that  is  matter  of  defence.  f 

and 
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«nd  her  concerns  in  the  said  voyage ;  nor  had  ho  divided  the 
neat  profits  in  (he  said  ship,  after  deducting  all  charges  and  ex- 
pences ;  although  the  defendant  was  requested  so  to  do,  and  a 
reasonable  time  for  that  purpose  has  long  since  elapsed. 
There  was  a  second  count  to  the  same  effect,  only  statin*  the 
agreement  to  be  made  between  the  plaintiff  and  defendant, 
and  other  persons,  not  naming  them. 

To  these  the  defendant  demurred,  and  assigned  these  spe- 
cial causes  of  demurrer:  1.  That  the  plaintiflfand  defendant 
were  with  certain  other  persons,  part-owners  and  partners  in 
the  ship,  and  that  the  action  is  brought  on  a  partnership  ac- 
count relating  to  it.  2.  That  other  persons  were  jointly  in- 
terested in  the  agreement,  who  ought  to  have  sued  jointly 
with  the  plaint  ill',  and  that  the  plaintiffought  not  to  have  sued 
alone  for  the  alleged  breach  of  the  agreement  in  not  making 
out  a  full  account  of  the  ship  and  her  concerns.  3.  That  it 
does  not  appear  by  the  agreement  that  it  was  the  duty  of  the 
defendant  to  make  out  a  full  account  of  the  ship  and  her  con- 
cerns, and  to  divide  the  neat  profits  according  to  the  propor- 
tions in  the  ship,  after  deducting  all  charges  and  expences. 
4.  That  by  reason  of  any  duty  relating  to  a  partnership  in 
the  ship,  independent  of  the  agreement,  the  defendant  is  not 
liable  to  an  action  at  law.  5.  That  it  does  not  appear  that 
by  reason  of  the  defendant's  having  been  ship's  husband  in 
one  voyage,  it  was  his  duty  to  make  out  a  full  account  of  the 
ship  and  her  concerns,  which  might  comprehend  accounts  of 
several  voyages.  6.  That  it  does  not  appear  that  the  de- 
fendant had  the  means  of  making  out  a  full  account  of  the  ship 
and  her  concerns,  and  of  dividing  the  neat  profits  ;  or  that  the 
costs  and  charges  of  the  ship  and  her  concerns  were  ascer- 
tained so  as  to  be  deducted.  7.. That  the  defendant  was  not 
bound  to  divide  the  neat  profits  of  the  said  voyage,  and  did 
not  agree  to  do  the  same;  although  he  might  be  bound  and 
have  agreed  to  divide  the  neat  profits  of  the  ship  and  her 
concerns. 

F.  Pollock;  in  support  of  the  demurrer,  first  relied  on  the 
objection,  that  it  appears  upon  the  face  of  the  declaration,  that 
there  are  other  persons  who  possess  a  joint  interest  with  the 
plaintiff  in  the  subject-matter  of  this  agreement,  the  breach  of 
which  is  complained  of,  and  who  therefore  ought  to  have 
joined  in  this  action  against  the  defendant  as  ship's  husband, 

Vol.  XIN.  F  f  for 
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1811.        for  not  accounting ;  supposing  he  were  answerable  at  all  for 

the  breach  as  alleged.    As  in  Eccleston  and  Wife,  Executors 

against  of  Castle,  v.  Clipsham  (a),  it  was  held  that  though  a  covenant 
Ogle.  be  joint  and  several  in  the  terms  ofit;  yet  if  the  interest  and 
cause  of  action  be  joint,  the  action  must  be  brought  by  all  the 
covenantees.  A  joint  and  several  covenant  must  be  under- 
stood to  be  joint  wherever  the  interest  is  joint,  and  several 
where  the  interest  is  several.  Now  here,  as  between  the 
ship's  husband  and  the  other  persons  interested  in  the  adven- 
[  541  ]  ture,  until  the  account  was  taken  and  the  several  shares  of 
each  ascertained,  there  were  no  several  interests,  but  only 
one  joint  interest ;  there  was  only  to  be  one  account,  not  se- 
veral accounts ;  and  all  were  alike  interested  in  the  statement 
of  the  account  to  be  made.  [Lord  Ellenborough,  C.J.  Each 
might  have  a  several  interest  in  the  making  out  of  the  account 
by  which  his  share  was  to  be  ascertained,  before  an  actual  di- 
vision made  of  the  profits  of  the  adventure.  The  covenants 
are  not  only  several  in  the  terms  of  the  instrument,  but  it 
appears  to  me  that  they  were  meant  so  to  be.  Le  Blanc,  J. 
In  the  case  cited  there  was  clearly  a  joint  damage.]  As  to  all 
the  rest  of  the  world  these  parties  were  clearly  joint-tenants 
and  partners  till  an  actual  division  was  made.  Upon  cove- 
nants of  this  kind  it  is  usual  to  make  out  only  one  general 
account,  which  is  submitted  to  the  inspection  of  all. 

Lord  Ellenborough,  C.J.  Each  of  the  adventurers  was 
to  derive  from  the  ship's  husband  the  account  of  the  ship's  pro- 
ceedings :  what  had  been  disbursed,  and  what  she  had  earned ; 
in  order  that  he  might  have  the  means  of  ascertaining  the 
amount  of  his  own  share.  Is  it  not  then  reasonable  that  the 
covenant  to  account  should  be  several  ?  There  could  indeed 
be  no  account  of  the  neat  profits,  nor  could  any  division  of 
the  neat  profits  be  made,  until  the  period  arrived  when  the 
charges  and  gains  of  the  voyage  were  ascertained ;  but  be- 
fore that  division  was  to  be  made,  each  would  be  entitled  to 
have  an  account ;  and  whether  usual  or  not,  it  is  very  rea- 
sonable that  he  should.  The  object  of  the  covenant  seems 
to  have  been  to  prevent  a  suit  in  equity. 
[  542  ]  Bayley,  J.  If  the  covenant  to  account  were  not  several, 
then  the  ship's  husband  shewing  the  account  to  any  one  of  the 
adventurers  would  be  an  answer  to  an  action  for  not  shewing 

(a)  1  Sound.  153. 

it 
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it  to  any  olher,  and  all  the  othors  might  remain  in  ignorance        1811. 
of  it.  

2d  Objection.  That  though  the  declaration  alleges  that  agairut 
it  was  the  duty  of  the  defendant,  as  ship's  husband,  to  make  Ogle. 
out  the  account,  yet  the  agreement  itself  stated  does  not 
import  so  much :  it  only  states  that  "  a  full  account  should 
be  made  out  /"  but  it  does  not  require  this  to  be  done  by 
the  defendant.  A  bill  in  equity,  or  an  action  of  account, 
would  be  the  proper  remedy,  and  not  this  action.  The 
declaration  should  at  least  have  charged,  that  in  considera- 
tion that  the  defendant  was  ship's  husband,  he  had  engaged 
to  make  out  an  account ;  but  the  terms  of  the  agreement 
impose  no  such  duty  on  him. 

Lord  Ellenborough,  C.  J.  The  duty  results  from  the 
whole  of  the  agreement.  The  person  who  was  to  have  the 
exclusive  management  of  the  concern,  and  who  alone  could 
have  the  information  necessary  for  the  purpose,  must  be  the 
person,  who,  in  the  contemplation  of  the  parties,  was  to 
make  out  the  account ;  and  that  is  the  defendant,  the  ship's 
husband. 

3d  Objection.  A  difference  is  made  in  the  declaration 
between  an  account  of  the  proceeds  of  the  voyage,  and  of  the 
ship  and  her  concerns,  generally ;  but  the  agreement  does 
not  impose  any  such  general  duty  on  the  defendant,  but  only 
in  respect  of  the  voyage  in  contemplation. 

Lord  Ellenborough,  C.  J.     The  concerns  of  the  ship      [  513  ] 
must  be  taken  to  be  with  reference  to  the   voyage.     As     * 
between   the  parties  to  this  agreement,   the  ship  had  no 
concerns  but  with  reference  to  the  voyage.     Le  Blanc,  J. 
It  is  so  limited  in  the  terms  in  which  the  breach  is  laid. 

4th  Objection.  It  is  not  averred  that  the  charges  and 
expences  were  or  could  have  been  settled  at  the  time  of 
the  action  brought ;  without  which  the  account  could 
not  be  made  out,  nor  the  neat  profits  ascertained  or  di- 
vided. 

Lord  Ellenborough,  C.  J.  The  neat  profits  must  mean 
after  all  charges  and  expences  deducted  :  the  plaintiff* claims 
no  more  :  the  ship's  husband  has  been  struggling  to  evade 
the  duties  imposed  on  him  by  the  agreement. 

Per  Curiam,  Judgment  for  the  Plaintiff. 

Abbott  was  to  have  argued  for  the  plaintiff. 

Ff2  Wright 
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•        Wiught  and  Another  against  The  Inhabitants  of  the  Lath 

Tuesday,  of  St.  Augustine,  in  the  County  of  Kent. 

May '21st.  

In  following  V  I  tHE  penalty  of  100/.  having  been  recovered  (a)  in  this 

up  a  writ  ot  J_    action  0f 'debt,  upon  the  stat.   19  Geo.  2.  c.  34.  s.  6., 

execution  to  *'•-•■*« 

itsconsum-  by  the  executor  or  a  revenue  officer,  who  was  killed  in  the 

mation, under  pursuit  of  a  smuggling  boat  by  a  shot  "fired  from  the  shore  ; 

Hue  and  Cry,  and  that  statute  directing  that  the  damages  and  costs  re- 

8  Geo.  2.  c.  covered  should  be  levied  by  the  ways  and  means  and  in  the 

the'subse-  manner  and  form  prescribed  by  the  statute  of  Hue  and  Cry, 

quent  statute  8  Geo.  2.  c.  16. ;  proceedings  were  taken  to  levy  the  amount 

sf^L^rrfew  accordingly.     The  4th  section  of  the  stat.  8  Geo.  2.  enacts, 

to  and  adopts  that  in  case  the  plaintiff  (in  the  action  against  the  hundred) 

asthemodeof  gnajj  recover  judgment,  "no  process  of  execution  shall  be 
proceeding  in  .,.,,.  n  .  •  • 

case  of  a  "  served  on  any  particular  inhabitant  ot  the  said  hundred,  or 

penalty  re-       "any  franchise  within  the  precinct  thereof,  nor  on  the  said 

covered,  bv  • 

the  executor    a  high  constable ;    but  the  sheriff,  or  his  officer,  shall  upon 

of  a  revenue     «  the  receipt  of  any  writ  of  execution  to  him  directed  in  pur- 
officer  killed  ...  .  . 
in  the  pursuit      suance  of  the  said  judgment,  (instead  of  serving  the  said 

of  smugglers,  "  writ  on  any  inhabitant)  cause  the  same  to  be  produced 

^mU^M  "and  shewn  gratis  unto  two  justices  of  the  peace  of  the 

inhabitants  of  "  county,  riding,  or  division,  (one  of  the  Q.)  and  residing 

the  hundred  «  within  the  said  hundred,  or  near  unto  the  same;   who  shall 

in  Kent)  it  is  ''thereupon  with  all  convenient  speed  cause  such  taxation 

sufficient  for  "  and  assessment  to  be  made,  and  to  be  levied  and  collected 

who^the'  l°  " in  sucn  manner  as  is  prescribed  by  the  stat.  27  Eliz.  c. 

writ  had  been  "13.  &c.     And  the  sums  of  money  so  to  be  levied  and 

delivered,  to     a  col}ected  shall  be  paid  over  and  delivered  by  such  officer 

return    even. 

after  the  ex-     "  or  officers,  as  by  the  said  statute   of  Elizabeth   are    to 

pirationof60  « ]eVy  and  collect  the  same,   within  ten  days  after  such 

dcivs  civcn  . 

him  by  the       il  collection,  to  the  sheriff  of  the  county  wherein  the  robbery 

act  to  return  "  shall  happen,  to  the  use  of  the  plaintiff  in  such  action,"  &c. 
he  had  deli-      By  the  5th   section,   the  money  so   paid  to  the  sheriff  is 

vered  it  to  to  be  delivered  over  by  him  to  the  party  entitled,  with- 
theju  ticesof 

the  peace  of  the  hundred,  &c.  (who  are  charged  with  the  duty  of  directing  the  levy  on 
the  inhabitants,)  and  that  they  had  done  nothing  upon  it :  and  the  Court  will  not  there- 
upon attach  the  sheriff  for  not  returning  the  writ ;  but  the  next  proceeding  is  against 
the  magistrates,  to  oblige  them  to  do  their  duty. 

(«)  This  was  spoken  of  as  the  same  cause  which  had  come  before  the 
Court  on  another  point ;  vide  Grosvenor,  Executor  of  Ellis,  v.  The  same 
Defendants,  12  East,  244.;  but  no  explanation  was  given  as  to  the 
difference  of  uauies. 

out 
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out  fee  or  deduction  whatsoever.  And  by  s.6.  "that  suf- 
"  ficient  time  may  not  be  wanting  for  such  taxation  and  as- 
"  cessment  to  be  duly  made?  and  for  the  money  to  be  levied 
M  and  collected  thereupon,  after  such  writ  of  execution  shall 
"  be  shewn  to  such  justices,  and  before  the  sheriff  shall  be 
11  obliged  to  make  a  return  thereof;  no  sheriff  shall  be  re- 
"  quired  to  make  any  return  to  any  such  writ,  &c.  until  after 
"  the  expiration  of  60  days  next  after  the  day  whereon  such 
"  writ  shall  be  delivered  to  the  said  sheriff,  who  is  required 
"  to  indorse  on  the  back  thereof  the  day  on  which  he  received 
"  the  same."  In  this  case  the  writ  had  been  delivered  to  the 
sberiffof  Kent;  and  more  than  60  days  having  elapsed  with- 
out any  levy  made,  the  sheriff  was  ruled  to  return  the  writ; 
and  he  returned,  that  he  had  delivered  the  writ  gratis  to  the 
justices  of  the  peace  («)»  &c.,  and  that  they  had  as  yet  done 
nothing  upon  it. 

The  Attorney-General  thereupon  now  moved  for  an  attach- 
ment against  the  sheriff;  contending  that  the  statute  meant  to 
throw  upon  him  the  task  of  putting  the  magistrates  in  motion 
to  levy  the  money  as  required  by  the  act,  and  not  upon  the 
plaintiff  in  the  action,  who  was  only  directed  to  look  to  the 
sheriff  for  the  receipt  of  the  money ;  however  hard  it  might  be 
upon  the  sheriff  who  had  no  ordinary  control  over  the  magis- 
trates, but  must  apply  to  this  Court  to  compel  them  to  proceed. 
[Le  Blanc,  J.  The  statute  has  not  pointed  out  what  method 
the  sheriff  is  to  use  with  the  magistrates  to  aid  the  execution 
of  the  writ.  Bat/lej/,J.  Is  not  this  like  the  case  of  a  writ  is- 
sued in  the  first  instance  to  the  sheriff  which  is  to  be  executed 
in  a  particular  liberty:  the  sheriff's  return  of  mandaviballivo, 
qui  nullum  dedit  responsum,  is  sufficient  as  to  him.]  The  le- 
gislature seems  to  have  given  the  sheriff  so  long  a  time  as 
60  days  to  make  his  return,  for  the  purpose  of  giving  him  time 
to  set  the  magistrates  in  motion :  but  if  he  were  not  to  be  re- 
sponsible at  the  end  of  that  time,  but  the  plaintiff  in  the  action 
was  to  look  to  the  execution  of  the  writ  by  the  magistrates; 
considering  the  sheriff  as  a  mere  instrument  to  hand  it  over 
to  them,  and  not  to  be  further  responsible;  the  legislature 
would  rather  have  given  an  earlier  day  than  usual  to  the  she- 
riff to  make  such  a  return  as  he  has  now  made. 

(a)  The  jurisdiction  of  the  cinque  ports,  within  which  the  fact  happened 
has  an  exclusive  commission  of  the  peace. 

Lord 
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Wright 
against 
The  Inhabit- 
ants of 
The  Lath  of 
St.  Augus- 
tine, Kent. 

[  5*7  3 


Lord  Ellenborougii,  C.  J.  The  law  having  imposed  on 
the  sheriff  the  necessity  of  acting  through  the  medium  of  cer- 
tain magistrates  over  whom  he  has  a  very  imperfect  control; 
it  would  be  too  much  for  the  Court  to  punish  him  for  the  neg- 
lect of  others.  The  duty  of  the  sheriff  in  the  first  instance  is 
to  hand  over  the  writ  to  the  justices  of  peace,  and  to  putthem 
in  motion  as  far  as  he  can.  This  he  has  done.  If  the  next  set 
of  persons  charged  with  the  execution  of  the  writ  be  negli- 
gent in  the  duty  imposed  upon  them ;  upon  a  proper  case 
made  out  against  those  persons,  we  should  act  upon  them  as 
the  case  required :  but  it  would  be  too  hard  to  visit  their  neg- 
lect upon  the  sheriff.  You  may  proceed  against  them  by  an 
application  for  a  mandamus,  or  by  a  more  penal  course,  if  the 
case  will  warrant  it,  and  you  shall  be  so  advised. 

Per  Curiam,  Rule  for  an  attachment 

against  the  sheriff  re- 
fused. 


Tuesday, 
May  21st. 

In  an  action 
for  malicious- 
ly, &c.  arrest- 
ing and  hold- 
ing the  plaint- 
iff to  bail,  in 
which  the  de- 
claration, in 
setting  out 
the  judgment 
by  default  in 
the  former  ac- 
tion, stated 
that "  it  was 
thereupon 
considered 
that  the  then 
plaintiffs 
should  take 
nothing  by 
their  said 
writ,  but  that 
they  and  their 
pledges  to  pro- 
secute should 
evidence  have 
words  may  be 
nuance  of  the 


Judge  against  Morgan  and  Another. 

THIS  was  an  action  on  the  case  against  the  defendants  for 
maliciously,  and  without  reasonable  or  probable  cause, 
arresting  and  holding  the  plaintiff  to  special  bail  for  340/. 
upon  a  writ  sued  out  of  this  court;  in  which  the  declaration, 
after  stating  that  such  proceedings  were  had  in  the  said  suit, 
that  the  then  plaintiffs  (the  now  defendants)  were  ordered 
by  the  Court  to  enter  the  issue  before  joined  therein  on  a 
certain  day,  and  that  the  same  day  was  given  to  the  then  de- 
fendant (the  now  plaintiff),  averred  that  the  then  plaintiffs, 
though  called,  came  not,  but  made  default  at  that  day,  and 
did  not  enter  the  said  issue  so  joined  in  the  said  suit : 
"  and  thereupon  it  was  considered  by  the  said  Court  of 
B.  R.  that  the  then  plaintiffs  should  take  nothing  by 
their  said  writ,  but  that  they,  and  their  pledges  to  prose- 
cute, should  be  in  mercy,  and  that  the  then  defendant 
should  go   thereof  without  day,   &c. :   as  by  the   record 

be  in  mercy,"  &c. ;  it  is  no  material  variance  if  the  record  produced  in 
notthe  words  and  their  pledges  to  prosecute,  but  only  have  an  fyc .,  for  these 
rejected  as  surplusage,  the  substance  of  the  allegation  being  the  disconti- 
forraer  suit. 

and 
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and  proceedings  thereof,  &c.   more  fully  appear :    and  the        1811. 

said  action  was  and  is  thereby  wholly  ended   and  deter-        

mined,"  &c.     The  judgment-roll   when   produced   i/i  evi-       against 
dence  at  the  trial   before  Lord   Ellenborough,  C.  J.  at     Morgam. 
Guildhall,   had  not  the  words  li  and  their  pledges  to  pro- 
secute /'  but  in  the  place  thereof  was  an  &c. ;   and  for  this 
variance  the  plaintiff  was  nonsuited. 

Burrough  (with  Jcrvis,)  moved  in  the  last  Term  to  set 
aside  the  nonsuit;  contending  that  this,  being  no  substantial 
variance  as  to  the  matter  in  issue,  might  be  rejected  as  sur- 
plusage. It  was  enough  to  say  in  effect  that  the  former  suit 
was  ended  ;  and  the  plaintiff  having  said  more  than  was 
necessary  or  material  would  not  hurt.  He  referred  to  the 
year-book  7  //.  4.  1.  pi.  G.,  and  King  v.  Pippet  (a),  citing 
Ilendmy  v.  Spencer  (b). 

Comyn  (with  Park,)  now  shewed  cause  against  the  rule. 
All  material  allegations  must  be  proved  (c)  ;  and  here  it  was 
material  to  shew  the  discontinuance  of  the  former  suit  by  the 
judgment  of  nonsuit ;  of  which  the  award  of  the  Court,  that 
the  plaintiffs  and  their  pledges  to  prosecute  should  be  in  mercy, 
is  a  material  part,  the  want  of  which  is  not  aided  by  stat.  16 
&  17  Car.  2.  c.  8.  (d).  \_Bayley,  J.  Is  it  of  any  consequence 
whether  or  not.they  were  amerced,  if  they  took  nothing  by 
their  writ  ?  Lord  Ellenhorough,  C.  J.  If  there  were  any  [  549  ] 
proceeding  against  pledges  it  might  be  material:  but  is  there 
any  case  to  shew  that  the  award  of  judgment  against  the 
pledges  is  material  ?  Could  a  party  now  demur  for  want  of 
pledges?]  The  record  produced  did  not  appear  to  be  the 
same  judgment  stated,  by  reason  of  the  variation ;  the 
allegation  therefore  was  not  proved. 

Lord  Ellen  borough,  C.  J.  The  allegation  in  the  de- 
claration was  laid  larger  than  in  the  record  produced ; 
though  the  record  produced  had  an  &c,  which  if  expanded 
might  be  the  same  in  form.     1  think  I  laid  more  stress  upon 

(a)  1  Term  Rep.  238. 

(6)  Sittings  at  FPestminster  after  Mich.  1773,  before  LA.  Mansfield,  C.  J. 

(c)  Bristow  v.  Wright,  Dough  642. 

(d)  This  statute  says  that  "  Judgment  shall  not  be  stayed  or  reversed 
"  for  default  of  form  or  lack  of  form ;  or  by  reason  that  there  are  not 
41  pledges,  or  but  one  pledge,  to  prosecute  returned  upon  the  original 
"  writ,  &c.  Nor  any  judgment  after  verdict  shall  be  reversed  for  want 
"  of  misericord ia,"  &c. 

the 
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181 1.        the  objection  at  nisi  prius  than  I  ought  to  have  done.    There 
Has  no  materiality  in  the  variance. 

Per  Curiam,  Rule  absolute  (a). 

(a)  Vide  Roberts  v.  Price,  1  Ld.  Raytn.  702. 


Judge 

against 
Morgan. 


now  in  force. 


Friday,  Ex  parte  Edward  Boggin. 

May  '24///. 

A  carpenter  ~MT\AMPIER  moved  for  a  rule  to  shew  cause  why  a  writ 
belonging^to  JJ  0f  habeas  corpus  should  not  issue  to  the  captain  of  his 
ployed  in  the  Majesty's  ship  Roebuck,  to  bring  up  the  body  of  E.  Boggin, 
coal  and  w|j0  j,aj  been  impressed  on  the  12th  of  April  last  from  the 

is  not  ex-  Ceres,  a  coal  vessel  of  224  tons,  belonging  to  North  Shields, 

empted  from  on  board  of  which  he  was  Carpenter,  and  had  been  such 
pressed  by  s'nce  tne  9  th  °f  February,  and  which  vessel  was  then  in 
any  statute  Yarmouth  Roads  upon  her  coasting  voyage.  There  was 
the  usual  affidavit  that  the  applicant  had  not  entered,  &c. 
since  his  impressment.  He  referred  to  a  case,  which  was 
[  550  ]  lately  before  the  Court,  where  they  had  considered  that  the 
captain  (a)  of  a  trading  vessel  was  not  a. proper  subject  of 
the  impress  service.  This  applicant,  he  admitted,  had  not 
quite  so  strong  a  claim  for  exemption ;  though  from  the 
necessity  of  his  occupation  on  board  a  ship  "of  this  burthen, 
his  claim  was  considerable,  and  was  recognized  by  the  legis- 
lature in  the  stat.  2  8c  3  Ann.  c.  6".  s.  20.,  though  not  now 

(a)  This  was  the  case  of  one  Chalacombe,  the  master  and  part-owner  of 
a  vessel  in  the  coal  and  coasting  trade,  which  came  before  the  Court  in 
last  Hilary  Term.  Jervis,  as  counsel  for  the  Admiralty,  in  shewing 
cause  against  the  issuing  of  the  writ,  represented  that  general  directions 
were  given,  as  a  matter  of  grace  and  favour,  not  to  press  seafaring  per- 
sons of  this  description ;' though  he  denied  that  they  had  any  exemption 
of  right.  Lord  Ellenborough,  C.  J.  said — considering  it  merely  as  a 
question  of  discretion,  is  it  not  more  fit  that  this  should  stand  over 
for  the  consideration  of  the  Admiralty,  to  whom  the  matter  ought  to  be 
disclosed  ?  This  is  a  most  useful  and  highly  meritorious  service ;  and  it 
is  not  discreet  that  a  right  of  this  kind  should  be  pushed  to  the  extreme. 
(After  some  hesitation  expressed,  his  Lordship  added — )  As  it  is  a 
question  of  great  public  importance,  let  the  writ  go,  and  the  officer 
may  make  what  return  he  shall  be  advised. 

The  case  was  never  discussed  again  ;  for  the  Lords  Commissioners  of 
the  Admiralty,  on  being  apprized  of  the  circumstances  of  the  case,  and  of 
what  had  passed  in  Court,  ordered  Chalacombe  to  be  discharged. 

an 
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an  existing  law.    That  statute  provided  that  during  the  then        1811. 
war,  there  should  be  allowed  yearly,  free  from  impressing,  J 

to  every  master  of  any  vessel  employed  in  the  coal  trade,  be-       Boggih. 
side  the  said  master,  and   master's   mate,  and  carpenter,  one 
able  seaman  for  every  100  tons'  burthen,  &c.  and  imposed  a 
penalty  on  any  officer  impressing  men  so  allowed. 

Lord  Ellen  borough,  C.J.  There  might  be  an  implica- 
tion drawn  from  that  act,  in  favour  of  the  master's  exemption, 
which  does  not  apply  to  the  others  named;  for  if  the  master, 
who  was  to  be  the  nominator  (a)  of  the  seamen  to  be  ex- 
empted, were  not  himself  exempt  from  being  impressed,  there  [  551  ] 
might  be  no  seamen  nominated.  It  rather  seems  however 
that  those  persons  were  only  exempted,  by  force  of  the  act; 
and  that  being  expired,  the  exemption  has  ceased. 

Bayley,  J.  If  a  carpenter  in  the  coal  trade  were  to  be  ex- 
empted on  general  grounds,  the  same  exemption  would  ex- 
tend to  carpenters  in  every  maritime  trade. 

Per  Curiam.  Rule  refused. 

(a)  This  seems  to  have  been  by  the  st.  6  &  7.  W.  3.  c.  1 8.  s.  1 9.  which  in 
Callile's  case,  7  Term  Rep.  673.  was  held  to  be  no  longer  in  force. 


BURMESTER  agn'llist  HlLCH.  Saturday, 

May  2bth. 

THIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  Ruje  refuset| 
why  the  defendant  should  not  be  at  liberty  to  pay  into  to  permit  the 
Court  38/.  10*.  upon  the  first  count  of  the  declaration,  (in     i™*™1  to 
assumpsit  for  wages  earned  on  board  a  ship,)  with  the  costs  of  Court  the 

the  action  to  the  30th  of  April  last  inclusive;   and  whv  the  debt  and 

.  costs  up  to  a 

plaintiff  should  not  pay  the  costs  subsequent  to  that  time,  if  he  certain  day 

accepted  that  sum  in  full  of  the  damages  for  which  the  action  after  tne  ac" 

was  brought;  and  if  he  did  not  accept  it,  then  why  that  sum  (thereby  "ex-' 

should  not  be  struck  out  of  the  declaration  under  the  usual  eluding  the 

rule ;  and  in  the  mean  time  proceedings  be  stayed.  It  appeared  decoration 

by  the  affidavits  that  the  defendant  having  been  arrested  upon  delivered  0 

upon  the 
ground  of  an 

offer  to  pay  the  debt  and  costs  up  to  that  period,  without  having  made  a  tender  before 

action,  or  obtaining  the  common  rule  for  staying  proceedings  on  payment  of  debt  and 

costs  up  to  the  time  of  the  application. 

a  bill 
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181 1.       a  bill  of  Middlesex,  returnable  the  1st  of  May,  for  102/.  made 
no  objection  to  the  debt  to  the  amount  of  38/.  10s.,  and  by 

against       letter  from  his  attorney  to  the  plaintiff's  attorney  on  the  30th 

Hues.  of  April,  offered  to  pay  the  full  sum  for  which  this  and  another 
action  had  been  brought,  being  in  this  action  38/.  10s.,  and 
also  the  costs  to  be  taxed  up  to  that  time ;  but  no  actual  ten- 
der was  made ;  which  offer  was  rejected ;  a  larger  sum  being 

[  552  J  then  claimed;  and  a  declaration  was  delivered  in  this  action 
on  the  14th  of  May,  with  notice  to  plead  in  four  days.  And 
after  an  ineffectual  application  to  a  judge  at  chambers  to  stay 
the  proceedings  on  payment  of  38/.  10s.  and  costs  up  to  the 
30th  of  April,  the  defendant  pleaded  the  general  issue ;  and 
then  this  rule  was  obtained. 

Hullock  opposed  the  rule  as  introductive  of  a  new  practice 
to  supply  the  place  of  a  regular  tender,  and  to  supersede  the 
common  rule  for  paying  money  into  Court  on  the  usual  terms. 
Taddy,  in  support  of  it,  mentioned  an  instance  of  a  similar 
rule  obtained  in  this  Court  in  Zwartewal  v.  Cornell  and  Ano- 
ther, M.  50  Geo.  3. ;  and  in  the  Court  of  C.  P.  in  Roberts  v. 
Lambert  (a) :  and  said  that  the  money  could  not  have  been 
paid  into  Court  before  the  declaration  delivered. 

LordELLENBORouGH,  C.J.  I  see  no  reason  for  adopting 
a  new  rule  of  practice  for  subdividing  the  period  for  paying 
money  into  Court,  and  constituting  a  new  stage  of  proceeding ; 
unless  we  saw  clearly  in  the  particular  instance  some  contrive 
ance  or  vexation  on  the  part  of  the  plaintiff.  The  defendant 
mighthave  tendered  the  sum,  admitted  to  be  due,  before  action 
brought;  and  then  he  might  have  pleaded  the  tender,  and  paid 
the  money  into  Court :  but  having  missed  that  period,  he 
might,  after  the  action  brought,  have  applied  in  the  usual 
course  to  stay  the  proceedings  on  payment  into  Court  of  the 
sum  due,  and  costs  to  that  time:  and  that  he  has  not  done, 
f  553  ]         Grose,  J.  declared  himself  of  the  same  opinion. 

Le  Blanc,  J.  This  practice  would  introduce  great  uncer- 
tainty and  vexation  to  the  plaintiff.  After  an  action  brought,  a 
sum  might  be  tendered  to  the  plaintiff's  agent  in  town,  who 
would  not  perhaps  be  apprised  of  the  exact  state  of  his  client's 
demand  in  the  country ;  and  then  he  must  either  stay  his  pro- 
ceedings till  he  could  be  satisfied  of  it,  which  in  many  cases 

(a)  2  Taunt.  283. 

might 
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might  answer  the  defendant's  purpose  of  delay,  or  lie  must        1811. 

proceed  at  the  risk  of  losing  his  subsequent  costs  by  an  ap-        

plication  of  this  kind  :    and  therefore,  without  a  strong  case     "*"*'£** 
made  out  to  shew  an  intentional  vexation  and  view  to  en-       Hilcii. 
hance  expence  on  the  part  of  the  plaintiff,  there  seems  to  be 
no  ground  for  the  Court  to  interfere  out  of  the  ordinary 
course. 

Hayley,  J.  The  only  inconvenience  that  can  ensue  in 
such  a  case  as  this  is  the  additional  costs  of  the  declaration  ; 
but  that  would  not  necessarily  overbalance  the  inconvenience 
of  the  new  mode  of  proceeding  now  proposed. 

Rule  discharged.       „-..-. 

Bi:ll  against  Byrne.  May  25th. 

HIS  was  an  action  on  the  case  for  a  libel  upon  the  a  j-^f1011 
plaintiff,  contained  in  the  Morning  post  newspaper  of  charging  in 
the   15th  of  May   1810  ;    and  in  the  first  count  the  de-  Xft ^""de- 
fendant was  charged  with  having  printed  and  published  fendantpub- 
the  libel  on  the  plaintiff  "as  and  purporting  to  be  a  letter  bsheditas 
"  written  from  A.  to  R.  O'C,  viz. :  I  (meaning  the  said  A.,)  be  a  letter 
M  have  sold  all  my  property  to  B. ;   yet  it  may  still  go  on  in  from  A.  to  B.; 
"  my  name  ;    and  the  rents  are  to  be  transmitted  to  Hugh  charging  ge- 
"  Bell,  Esquire,  40,  Charier-house-square;    (meaning  the  nerafly  that 
"  plaintiff.)     Mr.  Bell  (meaning  the  plaintiff,)  has  been  for  ^t  JuSed 
"  some  time  past  confined  in  England  on  a  charge  of  high  the  libellous 

"  treason:'     The  three  next  counts  also  charged  the  libel  to  raa|ter'  ;»■•* 

0  sustained  by 

be  printed  and  published  by  the  defendant  as  and  purporting  proof  of  a 

to  be  a  letter  written  from  A.  to  R.  O'C.     The  5th  and  6th  publication, 

counts  stated,  generally,  that  the  defendant,  on  the  day  and  defendant 

year  aforesaid,  published  the  libellous  matter  following,  of  stated  that  in 

and  concerning  the  plaintiff;    viz.,  Mr.  Bell  (meaning  the  Jhe^n'sft" 

plaintiff,)  has  been  for  some  time  past  confined  in  England  House  of 

on  a  charge  of  high  treason :    concluding  with  an  averment,  3^™^°™^ 

before,  the 
Attorney-General  of  Ireland  had  read  such  a  letter ;   and  then  stating  the  libellous 
matter  as  said  by  him,  in  commenting  upon  the  letter :   for  the  characters  of  the  several 
libels  arc  essentially  different,  though  the  slander  imputed  may  be  the  same. 

It  seems  also  that  a  libellous  assertion  that  the  plaintiff"  has  been  for  some  time  past 
confined  on  a  charge  of  high  treason,"  taken  as  a  fact  asserted  generally  by  the  pub- 
lisher on  his  own  Knowledge,  would  refer  to  the  period  of  the  publication,  and  there- 
fore would  not  be  proved  by  shewing  that  it  was  asserted  to  have  been  said  by  another 
some  years  before,  and  consequently  referring  to  the  period  when  it  was  so  said. 

But  proof  of  a  warrant,  to  arrest  on  suspicion  of  high  treason,  will  nut  sustain  a  justi- 
fication that  the  plaintiff  was  arrested  and  confined  on  a  charge  of  high  treason. 

negativing 
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1811.        negativing  the  fact  of  the  plaintiff's  having  ever  been  con- 
"~  fined  in  England  on  a  charge  of  high  treason. 

against  The  defendant  pleaded  the  general  issue  of  not  guilty ; 

Byrne.       an£i  also  two  several  justifications  :    1st,   That  *before  the 

L  555  J  time  mentioned  in  the  declaration,  the  plaintiff  had  been  con- 
fined in  England  on  a  charge  of  high  treason.  2dly,  As  to 
the  libels  stated  in  the  5th  and  6th  counts,  that  before  the 
publication  of  them,  and  also  before  the  union  of  Great 
Britain  and  Ireland,  to  wit,  on  the  19th  of  February  1799, 
a  motion  had  been  made  in  the  Irish  House  of  Commons  re- 
specting the  discharge  of  R.  O'C,  then  being  in  custody  ; 
and  upon  that  occasion  a  debate  arose  and  took  place  in  the 
said  House  of  Commons  ;  and  his  Majesty's  then  Attorney- 
General  for  Ireland  spoke  against  the  discharge  of  the  said 
jR.  O'C,  and  in  the  course  of  his  speech  stated  to  that  House 
that  Mr.  Bell  (meaning  the  plaintiff,)  had  been  for  some  time 
past  confined  in  England  on  a  charge  of  high  treason  :  and 
then  the  defendant  averred  that  he  published  a  true  account 
of  that  debate;  in  the  course  of  which  account  the  supposed 
libel  occurs.  To  these  justificatory  pleas  the  plaintiff  re- 
plied de  injuria  sua  propria  absque  tali  causa. 

At  the  trial  before  Lord  Ellenborought  C.  J.  at  the  Sittings 
in  Ijondon,  the  plaintiff  proved  the  publication  of  the  libel 
in  question  in  the  defendant's  newspaper  of  the  15th  of  May 
1810;  which  was  part  of  a  long  paragraph  or  statement,  the 
direct  and  professed  object  of  whicli  was  a  comment  upon  the 
conduct  and  views  of  other  persons  than  the  defendant,  whose 
name  appeared  to  be  introduced  only  collaterally  to  the  prin- 
cipal subject  of  discussion.  Thelibellous  matter  complained  of 
was  prefaced  by  several  political  reflections  on  the  conduct  of 
several  persons  whose  names  were  mentioned;  (not  including 
the  defendant's,)  the  liberation  of  one  of  whom  was  the  subject 
[  556  ]  of  the  Irish  debate.  And  then  it  proceeds:  "  The  speech  of  the 
"Attorney-General,  in  which  this  exposure  is  so  clearly  made, 
"  and  which  we  subjoin,  will  be  found  highly  interesting,  and 
"  well  worthy  of  the  most  seriousattention ;  inasmuch  as  it  not 
"  only  establishes  all  the  facts  we  have  from  time  to  time  stated, 
"  but  from  one  of  the  letters  read  leaves  no  do.ubt  whatever," 
&c.  Here  it  resumes  the  attack  upon  the  conduct  of  the  persons 
before  alluded  to.  Afterwards  it  professes  togive  the  Attorney- 
General's  speech ;  in  which  certain  letters  were  stated  as  read 

by 
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by  him:  in  one  of  which,  from  A.  to  /?.  O'C,  the  words  oc-        181 1. 

cur,  as  stated  in  the  first  count,  under  the  date  of"  London,        

"  February  13,  1798,"  viz. :  "  1  have  sold  all  my  property  to  J££tg 
u  B.;  yet  it  may  still  go  on  in  my  name,  and  the  rents  are  to  be  Byrne. 
"  transmitted  to  Hugh  Bell,  Esq.,  40,  Charterhouse-square.'" 
After  which  immediately  followed  the  libellous  words  in  ques- 
tion without  any  parentheses  or  brackets  to  distinguish  them 
from  the  letter,  in  the  middle  of  which  they  were  printed, — 
"Mr.  Bell  has  been  for  some  time  past  confined  in  England 
"  on  a  charge  of  high  treason."  And  the  first  question  was 
whether  these  latter  words  were  meant  to  be  stated  by  the  pub- 
lisher of  the  paper  as  part  of  the  letter  asserted  to  be  read 'by 
the  Irish  Attorney-General  in  the  debate,  or  as  a  running 
comment  by  the  Attorney-General  in  his  speech  on  the  refer- 
ence to  the  plaintiff's  name  in  that  letter.  The  sense  of  the 
thing,  compared  with  the  context,  was,  upon  a  particular  and 
accurate  investigation  of  the  whole,ultimately  considered  by 
the  Court  now  as  establishing  the  latter;  but  this  was  consi- 
dered to  be  doubtful  upon  the  first  perusal  of  it  a!  the  trial  : 
and  therefore,  when,  upon  the  assumption  that  that  sense 
could  alone  be  put  upon  the  libellous  matter,  an  objection  [  557  J 
was  then  endeavoured  to  be  raised,  that  the  four  first  counts 
could  not  be  supported,  which  charged  the  publication  of  the 
libellous  matter  as  purporting  to  be  contained  in  a  letter  from 
A.  to  R.  O^C.  The  Lord  Chief  Justice  said  that  he  was  not 
then  sufficiently  satisfied  of  it,  but  would  let  the  case  go  to 
the  jury ;  reserving  however,  on  account  of  the  doubt,  the  be- 
nefit of  the  objection  to  the  defendant's  counsel,  upon  a  mo- 
tion in  Court  for  entering  a  nonsuit.  Then  other  objections 
were  taken,  which  applied  to  the  two  last  counts,  which  charged 
the  defendant  with  having  stated,  generally,  that  the  plaintiff 
bad  been  for  some  time  past  confined  in  England  on  a  charge 
of  high  treason;  first,  that  the  proof  was  not  of  an  assertion 
by  the  defendant  of  the  fact  of  the  plaintifTs  having  been  so 
confined;  but  an  assertion  by  him  that  the  Attorney-Gene- 
ral of  Ireland  had  said  so;  which  was  altogether  a  different 
kind  of  libel.  Next  that  the  charge,  as  stated  in  the  5th  and 
6th  counts,  must  be  taken  to  refer  to  the  period  "  for  some 
time  past,"  immediately  antecedent  to  the  publication  of  the 
libel,  namely,  "  on  the  day  and  year  aforesaid,"  which  refers 
to  the  15th  of  il/oy,  1810,  the  day  of  publication  before-men- 
tioned 
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181 1.  tioned  in  the  declaration :  whereas  the  libel  proved  evidently 
referred  the  period  of  the  plaintiffs  supposed  confinement  in 
against  England  for  some  time  past,  on  a  charge  of  high  treason,  to  a 
Byrne.  time  past  antecedently  to  the  speech  of  the  Attorney-General 
in  Ireland,  by  whom  the  fact  was  imputed  to  have  been  as- 
serted, namely,  before  the  19th  of  February  1799.  These  ob- 
jections were  also  overruled  at  the  trial  for  the  present,  with 
liberty  to  move  the  Court  upon  them.  And  the  defendant 
then  went  into  his  defence ;  when  he  proved  the  apprehension 
[  558  ]  of  the  plaintiff  upon  a  warrant  from  the  Duke  of  Portland  then 
Secretary  of  State  in  March  1798,  on  suspicion  of  high  treason : 
which  Lord  Ellenborough,  C.  J.  held  not  to  be  sufficient 
proof  of  the  first  justification,  that  the  plaintiff  had  been  be- 
fore confined  on  a  chargeybr  high  treason:  and  no  evidence 
being  adduced  of  the  fact  of  the  Irish  Attorney-General  hav- 
ing stated  what  was  alleged  in  the  second  justification,  (the 
statement  being  said  to  be  copied  from  an  Irish  newspaper 
at  the  time,)  the  whole  case  went  to  the  jury  upon  the  libel, 
who  found  a  verdict  for  the  plaintiff,  with  500/.  damages. 

A  rule  was  obtained  by  Curzcood  in  the  last  Term  for  set- 
ting aside  the  verdict  and  entering  a  nonsuit,  upon  the 
grounds  of  the  several  variances  stated  between  the  charges 
alleged  in  the  four  first,  and  in  the  two  last  counts,  and  the 
evidence  adduced  in  support  of  them  ;  or  for  a  new  trial,  on 
the  ground  of  excessive  damages.  But  when  the  matter  now 
came  on  again,  this  latter  ground,  after  aa  intimation  from  the 
Court  that  it  could  not  probably  be  sustained,  was  aban- 
doned :  and  the  argument  was  confined  to  the  questions  of  va- 
riance between  the  counts  in  the  declaration  and  the  proof. 

Topping,  Raine,  and  Courtenay,  Jun.  shewed  cause 
against  the  rule;  and  argued  first  upon  the  fact,  that  the 
libellous  matter  appeared  in  the  print  as  if  stated  to  be 
part  of  the  letter  represented  to  have  been  read  by  the 
Irish  Attorney-General  in  the  debate,  and  not  as  a  run- 
ning comment  of  his  own  upon  such  letter.  The  Court 
however  afterwards  decided  the  fact  against  them;  as  it 
[  55Q  j  appeared  upon  the  face  of  the  paper  proved  by  the  plaintiff 
at  the  trial,  in  evidence  of  the  libel.  That  got  rid  of  the 
four  first  counts.  Then,  in  answer  to  the  objection  on  the 
two  last  counts,  that  libellous  matter  asserted  as  a  fact  by  the 
publisher  wasdifferent  from  the  same  libellous  matter  asserted 
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Hii. 
against 


by  the  publisher  to  havebeen  spoken  of  the  plaintiff  by  another  181 1. 
person ;  and  that  proof  of  the  one  did  not  support  an  allegation 
of  the  other  :  they  argued  that  in  whatever  shape  the  assertion 
was  made,  whether  as  a  fact  within  his  own  knowledge,  or  as  My  km;. 
coining  from  another,  the  libellous  assertion  was  equally  his 
own,  and  he  was  answerable  for  it :  that  the  pretending  that 
it  was  spoken  by  another  must  be  taken  to  be  mere  colour, 
unless  the  defendant  justified  and  proved  the  words  to  have 
been  spoken  by  another,  as  he  alleged.  That  by  publishing 
theslanderhemadcit  his  own;  and  themoreso  inthiscasc,ou 
account  of  the  prefatory  part  of  the  libel,  which  appeared  to 
adopt,  as  the  writer's  own  sentiments,  that  which  was  after- 
wards stated  by  him  as  thesentiments  and  assertions  of  another. 
TheAttorney-Gcneral,  Curwood,  and  Tindall,  observed, 
with  respect  to  the  four  first  counts,  that  it  was  plain  that 
the  libellous  matter  relating  to  the  plaintiff  was  stated  as  the 
comment  of  the  Irish  Attorney-General  on  the  letter  he  was 
reading  in  the  Irish  House  of  Commons,  and  not  as  con- 
tained in  the  letter  itself:  for  the  letter  describes  Mr.  Bell 
as  then  residing  at  No.  40,  Charterhouse-square  ;  and  there- 
fore the  writer  could  not  say  that  he  was  then  confined  on  a 
charge  of  high  treason.  Then  as  to  the  two  last  counts, 
alleging  the  publication  of  the  libellous  matter  generally;  it 
is  stated  that  the  defendant  published  on  the  dag  and  year  afore- 
said,  that  the  plaintiff  had  been^br  some  lime  past  confined  in  [~  5go  1 
Englandow  a  charge  of  high  treason ;  which  "  sometime  past," 
must  mean  with  reference  to  the  day  and  year  of  the  publication 
of  the  defendant's  paper,  namely,  the  15th  of  May  1810 :  but 
the  fact  in  proof  is  that  the  defendant  published  an  account  of 
what  the  Irish  Attorney-General  had  said  seven  years  before, 
that  Mr.  Bell  had  for  some  time  past,  (which  must  necessarily 
mean  for  some  time  Mew  past)  been  confined,  &c. :  the  variance 
as  to  the  day  in  this  case  (which,  in  general,  is  immaterial) 
essentially  varies  the  fact  alleged  as  to  the  time  when  it  hap- 
pened. And  again,  it  is  a  very  different  thing  whether  a  person 
asserts  a  fact  on  his  own  knowledge  and  authority,  which  is 
the  manner  in  which  the  libellous  matter  is  alleged  in  the 
two  last  counts ;  or  whether  he  states  it  on  the  authority  of 
another,  naming  at  the  same  time  his  authority.  The  dif- 
ference is  essential  both  as  it  regards  the  libeller  and  the 
person  libelled:  as  to  the  latter,  the  authority  of  the  person 

vouched 
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181 1.        vouched  may  ei(her  add  weight  to  the  libellous  charge,  or  do 

away  all  probable  effect  of  it :  as  to  the  former,  if  the  defend- 

aeainst  an*  ^ad  Deen  correctly  charged,  as  he  ought  to  have  been, 
Byrne.  with  having  published  the  libellous  matter  as  part  of  the 
speech  of  the  Irish  Attorney-General  in  parliament,  it  would 
have  been  a  competent  justification  to  him  to  have  pleaded 
and  shewn  that  the  Attorney-General  did  make  such  a  state- 
ment in  parliament,  and  that  what  was  published  was  a  true 
report  of  it.  If  another  action  were  brought  for  the  same  libel, 
alleging  the  fact  truly,  a  verdict  and  judgment  in  this  cas© 
could  not  be  pleaded  in  bar  to  such  action. 

Lord  Ellen  borough,  C.  J.  I  have  hesitated  in  forming 
my  ultimate  opinion  on  this  case,  in  consequence  of  the 
T  561  ]  manner  in  which  the  subject  had  been  presented  to  my  mind 
by  the  argument  of  the  plaintiff's  counsel,  connecting  the 
libellous  matter,  in  the  mode  in  which  it  is  stated,  with  the 
introductory  part,  in  which  the  publisher  seemed  on  his  own 
assertion  to  give  a  reality  and  a  substance  to  the  letter  and 
facts  so  stated  to  have  been  read  and  declared,  independent 
of  the  supposed  assertion  of  the  Irish  Attorney-General. 
For  I  have  now  no  difficulty  in  stating,  that  upon  an  atten- 
tive review  of  the  publication,  the  libellous  matter  is  not 
stated  as  part  of  the  letter  of  R.  O'C,  but  as  part  of  the 
speech  of  the  Irish  Attorney-General  in  commenting  upon  it. 
The  manner  therefore  in  which  the  libel  is  alleged  in  the 
four  first  counts,  as  part  of  the  letter,  is  clearly  not  a  true 
description  of  it;  which  disposes  of  those  counts.  But  on 
the  other  point,  on  which  1  hesitated  at  the  trial,  and  which 
/  I  reserved  for  further  consideration,  how  far  the  connexion 
of  the  libellous  matter  with  the  introductory  part  would  sup- 
port the  general  form  in  which  it  is  laid  in  the  two  last 
counts;  I  do  not  think  on  further  consideration  that  the  pub- 
lisher meant  to  make  a  substantive  allegation  of  his  own  re- 
specting the  libellous  fact  stated  of  the  plaintiff,  but  only  with 
reference  to  the  speech  of  the  Irish  Attorney-General,  assert- 
ing that  the  latter  had  made  such  a  declaration.  If  the  defend- 
ant had  undertaken  to  repeat  the  slander  as  a  fact  contained  in  a 
certain  letter,  I  should  have  thought  that  he  had  made  it  his 
own,  and  that  the  general  allegation  in  those  two  counts  was 
made  out:  but  I  find  that  all  through  the  publication  itisgiven 
as  the  speech  of  the  Attorney-General,  in  which  will  be 

found 
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found, &,c.  ;  not  taking  upon  himself  to  say  that  any  such  letter        1811. 

or  fact  did  exist  or  had  happened.  Therefore,  though  it  mi^ht         

still  have  been  charged  as  a  libel,  the  question  is  whether  it  is        mgmlmri 
a  liln'l  of  such  a  'character  H  it  is  here  charged  to  he?    The       Bmum. 
truedescriptionofthe  libel  should  have  been, that  thedefendaut     *L  562  J 
purported  to  publish  a  speech  of  the    Attorney-General   of 
Jr</tiii(l,'u\   the   I  louse  of  Commons,  Sec,  in  which  was  con- 
tained the  libellous  matter,  &c. :  and  it  is  not  a  true  description 
to  state  timt  he  published  thelihellous  matter  generallyasupon 
his  own  assertion  of  the  truth  of  it.    I  have  therefore  come  to 
a  conclusion  satisfactory  to  my  own  mind,  that  the  defendant 
was  entitled  to  a  nonsuit  at  the  trial. 

OnosK,  J.  The  libellous  matter  charged  is  referred  in  the 
publication  to  the  speech  of  the  Irish  Attorney-General, 
and  therefore  is  not  truly  described  in  any  of  the  counts  of 
the  declaration  ;   and  the  difference  is  material. 

Le  Blanc,  J.  All  the  counts  either  state  that  the  defend- 
ant published  a  letter  containing  the  libellous  charge,  or  that 
lie  published  the  libel  as  a  substantive  allegation  of  his  own; 
and  unless  the  plaintiff  makes  out  one  or  other  of  those  alle- 
gations, he  cannot  sustain  his  declaration.  Whether  the  slan- 
der is  in  writing  or  in  words,  it  is  equally  the  subject  of  an 
action,  if  he  assert  the  matter  as  from  himself,  or  says  that 
it  was  asserted  or  written  by  another;  yet  it  varies  the  cha- 
racter of  the  libel  both  as  to  the  manner  of  charging  and  of 
defending  it,  according  as  it  is  published  in  the  one  form  or 
the  other.  It  is  equally  libellous  in  either  way,  but  it  is  a 
different  libel.  It  was  material  therefore  whether  the  libel 
contained  a  substantive  allegation  that  li.  O'C.  wrote  a  let- 
ter containing  the  libellous  assertion,  or  that  the  Irish  At- 
torney-General had  said  so.  It  appears  clearly  however,  j"  563  1 
upon  reading  the  publication,  that  it  refers  to  the  speech  of 
the  Attorney-General,  of  which  it  purports  togive  an  account: 
and  that  appears  even  from  the  libellous  passage  itself:  for  it 
could  not  be  part  of  the  letter  that  Mr.  Bell  had  been  then 
for  some  time  past  confined  in  England  upon  a  charge  of  high 
treason.  The  next  question  is  whether  this  was  a  substan- 
tive allegation  of  the  fact  by  the  defendant  himself?  The 
whole  refers  to  the  speech  of  the  Irish  Attorney-General,  as 
after-stated.  And  it  is  not  within  the  6th  count ;  for  if  it  were 
laid  as  the  defendant's  own  allegation,  that  the  plaintiff  had 
Vol.  XIII.  G  g  beeu 
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1811.       beenforsome  time  pasl  confined  on  a  charge  of  high  treason*; 
that  would  refer  to  the  time  of  the  publication  :  whereas  on 

Bell  ... 

against       *^e  ^ace  °^  *ne  publication  itself  it  evidently  refers  to  an  ante- 
Byrnx-       cedent  period,  when  the  Irish  Attorney-General  had  said  so. 
The  evidence  therefore  did  not  sustain  either  of  the  counts. 

Bayley,  J.  The  question  is  not  whether  the  declaration 
might  not  have  been  so  framed  as  to  entitle  the  plaintiff  to  re- 
cover upon  the  facts  proved  at  the  trial,  but  whether  he  has  or 
has  not  made  out  in  proof  that  which  he  has  stated  in  this  de- 
claration. It  is  a  very  different  thing  to  assert  a  fact  as  in  the 
party's  own  knowledge;  and  to  say  that  another,  whom  he 
names,  has  told  him  so:  the  persons  who  hear  the  one  must 
conclude  that  the  party  pledges  his  own  knowledge  of  the 
fact;  which  in  the  other  case  they  do  not.  The  distinction 
is  taken  between  the  two  by  Lord  Kenyon  in  one  of  the  cases 
(a).  Now  here  the  plaintiff  takes  upon  himself  in  the  four 
[  564  ]  first  counts  to  prove  that  the  libel  purported  to  be  contained 
in  a  letter  from  A.  to  R.  O^C. :  but  the  libel  proved  does  not 
state  that  there  was  any  such  letter  containing  such  a  charge, 
or  that  the  writer  pledged  his  own  knowledge  of  there  being 
such  a  letter ;  but  only  that  the  Attorney-General  in  Ireland 
had  asserted  the  fact  of  the  plaintiff  having  been  confined,  &c» 
And  the  introductory  part  of  the  libel  still  refers  to  the  fact 
as  stated  by  the  Attorney-General  "  from  one  of  the  letters 
read,"  &c.  There  is  no  assertion  by  the  defendant  that  the 
letter  so  read  was  a  genuine  letter,  or  that  he  pledged  his 
knowledge  of  there  being  such  a  letter  containing  the  libellous 
charge.  Still  less  is  the  general  allegation  made  out,  that 
the  defendant  had  asserted  that  the  plaintiff  had  been  for  some 
time  past  confined  in  England  on  a  charge  of  high  treason: 
for  looking  at  the  paper  it  only  appears  that  the  defendant 
had  stated  that  the  Attorney-General  of  Ireland  had  said  so. 
Now,  though  it  may  be  libellous  to  state  that  another  person 
said  such  and  such  things  of  the  plaintiff;  and  in  some  cases  it 
may  be  an  aggravation  of  the  libel  to  state  it  in  that  way  ; 
yet  still  it  is  a  different  libel ;  and  the  charge  is  open  to  a  dif- 
ferent defence. 

Rule  absolute. 

(a)  Vide  Davies  v.  Lewis,  7  Term  Rep.  17.  referring  to  Ld.  Northamp- 
ton's case  1*  Rep.  133,  4.  ;<and  Maitlandv.  Goldney,  V  East,  426. 

Shepard 
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SlIEPARD  against  De  BbRNAI.ES.  Monday, 

9  May  27 lh. 

THIS  was  an  action  of  covenant  upon  a  charter-party,  The  usual 

made  the  c26ih  of  March  180S,  between  the  plaintiff?  clause  in  a 

therein  described  to  be  master  of  the  American  ship  Hopewell*  eng»gi^3e 

then  lying  in  the  port  of  London,  and  the  defendant,  a  mer-  master  of  the 

chant  of  London,  which  witnessed  that  the  plaintiff  let  the  ^^7" 

Hopewell  to  freight  to  the  defendant  for  the  voyage  and  the  consignee 

upon  the  terms  and  conditions  following.    First,  the  plaintiff  ?r  h,s  »®«S«w. 

r  °  ; •  r  he  or  Ihey 

covenanted  that  the  vessel  should  be  made  tight,  and  be  payingfreight 
sufficiently  manned,   victualled,   apparelled   and  provided,  for  the  said 

&c.    for  the  intended  vovage  ;    that  he  would  receive  on       L ,    .   .  J 
,        ,  '   °    '  g°°dt,  is  in- 

board not  exceeding  160  hhds.  of  tobacco  from  the  defendant,   troduced  for 

his  agents   or   assigns;     and   being   despatched    therewith   the  benefit  of 

would  sail  from  the  port  of  London,  and  proceed  directly   (,nly,  aud  not 

to  Tangiers;   where  he  would  apply  to  the  correspondents,  for  the  benefit 

signor;  and 
therefore  the  master  is  not  bound  to  the  consiguor  to  withhold  the  delivery  of  the 
goods  unless  the  consignee  or  hi>  assigns  pay  the  freight.     Nor  does  it  vary  the  case  that 
the  consignor  was  also  the  charterer  of  the  ship. 

Therefore  where  the  master  covenanted  in  a  charter-party  to  proceed  with  certain 
goods  from  London  to  Tangiers :  there  to  apply  "  to  the  correspondents'  factors,  or 
agents  of  the  charterer  for  orders,  whether  he  was  to  proceed  to  St.  Lucar  or  Cadiz; 
and  that  pursuant  to  the  orders  he  would  make  a  right  and  true  delivery  to  the  corre- 
spondents' factors,  or  agents  of  the  charterer  agreeably  to  bills  of  lading  ;  and  the  char- 
terer covenanted  that  he  would  pay  to  the  master  immediately  on  a  right  and  true  deli- 
very of  the  cargo  in  full  for  the  freight  of  the  ship  at  a  certain  rate  in  sterling  money  : 
and  afterwards  bills  of  lading  were  signed  and  delivered,  making  the  cargo  deliverable  at 
Tangiers  and  St.  Lucar  to  J.  P.  (the  charterer's  agent  at  Tangiers)  or  his  assigns,  he  or 
they  paying  freight  for  the  said  goods,  so  much  in  sterling  money,  at  the  current  ex- 
change at  Cadiz  on  London  ;  and  the  master  was  ordered  by  J.  P.  at  Tangiers  to  deliver 
the  cargo  at  Cadiz  (by  which  it  was  averred  that  the  master  was  prevented  from  delivering 
the  same  to  any  of  the  correspondents,  factors,  or  agents  of  the  charterer  at  Tangiers  or 
St.  Lucar  agreeably  to  the  bills  of  lading  ,•)  and  did  deliver  it  at  Cadiz  to  B.  P.  the  agent  of 
the  defendant  in  that  behalf,  according  to  the  charter-party :  the  master,  who  had  not  re- 
ceived the  freight  from  B.  P.  on  delivery  of  the  cargo  to  him,  was  held  entitled  to  re- 
cover it  from  the  charterer,  in  an  action  of  covenant  upon  the  charter-party. 

For  neither  the  fixing  of  the  rate  of  exchange  in  the  bills  of  lading  varies  this  from 
the  common  rule  above-mentioned ;  nor  the  omission  in  the  bill  of  lading  of  going  to 
Cadiz,  which  was  named  in  the  charter-party  together  with  Tangiers  and  St.  Lucar  ;  for 
such  omission  only  relieved  the  master  (who  was  to  deliver  agreeably  to  the  bills  of 
lading)  from  going  to  Cadiz,  but  did  not  take  from  him  the  power  of  going  there  under 
the  charter-party.  And  again,  B.  P.,  who  was  only  averred  to  be  the  agent  of  the  char- 
terer, is  either  to  be  considered  as  virtually  the  assign  of  J.  P.,  to  whom  or  to  whose 
assigns  the  bill  of  lading  required  the  delivery  to  be  made  ;  or  J.  P.  must  be  taken,  in 
default  of  making  any  appointment,  as  having  refused  to  accept  the  cargo;  and  then 
the  master  properly  delivered  it  to  the  agent  of  the  charterer  and  consignor  himself  so 
as  to  found  the  action  of  covenant  on  the  charter-party. 

G  g  2  factors, 
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1811.        factors,  or  agents  of  the  defendant  for  orders,  and  wait  for  (he 

same  15  days,  whether  he  was  to  deliver  the  said  cargo  at  that 

agaiwrt       port,  or  proceed  therezcith  to  St.  Lucar  or  Cadiz  ;    and  that 
DkBerna-     having  received   such  orders  the  plaintiff  would  pursuant 
.    *^*"          thereto  make  a  right  and  true  deliver?/  to  the  correspondents, 
factors,  or  agents  of  the  defendant  of  the  whole  of  tlte  said 
cargo  of  tobacco  agreeably  to  bills  of  lading  ;  and  upon  such 
delivery  and   discharge    to  end   the   voyage    (the   act    of 
God,  &c,  and  all  other  unavoidable  casualties  excepted.) 
In   consideration   whereof   the   defendant    covenanted    for 
himself  and   his  assigns,  &c.    not  only   to  ship   on   board 
the  vessel  in  the  port  of  London  a  complete  cargo  of  tobacco 
in  lihds.,   and  receive  the  same   out   of  her   at    Tangiers, 
St.  Lucar,  or  Cadiz,  (giving  notice  to  ihe  plaintiff  at  what 
port  the  cargo  was  to  be  discharged  within  15  days  after  the 
vessel's  arrival  at  Tangiers.)  within  the  time  limited,  and 
days  of  demurrage,  &c.  ;    but  also  that  he  would  pay  to  the 
plaintiff  or  his  assigns,  immediately  on  a  right  and  true  deli- 
very of  the  said  cargo  in  full  for  the  freight  of  the  said  ship 
for  the  said  voyage,  at  the  rate  of  SI.  13s.  6d.  British  sterling 
per  hhd.  received  out  of  her,  together  with  10/.  per  cent,  on 
the  amount  of  the  said  freight  for  primage,  and  30  guineas 
as  a  gratification  to  the  plaintiff.    The  plaintiff  then  averred 
that  the  ship  was  made  tight,  and  sufficiently  manned,  &c. 
for  the  voyage  :    and  that  on  the  2d  of  May  1808,  after 
making  the  charter-party,  he  received  on  board  of  her  at 
London  from  the  defendant  135  hhds.  of  tobacco;    and  that 
T  567  1      ne  s'gne(l  ml's  of  lading  for  the  same  as  follows.     [Here  the 
bill  of  lading  was  set  forth,  dated  London,  May  2d,  1808,  by 
which  it  appeared  that  the  ship  was  "  bound  for  Tangiers, 
and  from  thence  to  St.  Lucar;"    and  that  the    135  hhds. 
shipped  were  "  to  be  delivered  at  the  aforesaid  port  of  Tan- 
"  giers  and  St.  L,ucar,"  cc  unto  Mr.  John  de  la  Piedra,  or  in 
"  his  absence  to  his  Catholic  Majesty's  consul-general  at 
u  Tangiers,  or  to  their  assigns,  he  or  they  paying  freight  for  the 
"  said  goods,  3  guineas  and  a  half  for  each  cask,  10/.  per  cent, 
"primage,  and  30  guineas  gratification;  the  whole  at  the  cur- 
"  rent  exchange  at  Cadiz  on  London,  with  primage  and  average 
"  accustomed."    Signed  by  the  plaintiff.]    That  those  were 
the  bills  of  lading  referred  to  in  the  charter-party,  and  that 
no  others  were  signed  for  the  delivery  of  the  cargo.    That 

the 
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the  plaintilVhaving  received (he  said  cargo  of  tobacco  on  board,         181 1. 

and  being  despatched,  sailed  with  the  said  vessel  directly  from        

Landau  to  Ta  agios  ;  and  being  arrived  there  on  the  6tb  of  agtlhut 
J unc  1S08,  applied  to  the  said  John  de  la  Piedra,  the  corre-  I)k  Bk.um- 
spondent  and  a»ent  of  the  defendant  in  that  behalf,  for  orders, 
whether  he  should  deliver  the  cargo  at  that  port  or  proceed 
therewith  to  St.  linear,  or  Cadiz;  and  the  plaiutifl' was  then 
and  there  ordered  hi/  the  ami  John  de  la  I ' ied ra  to  proceed 
\:ith  Hie  cargo  to  Cadiz  ;  and  by  means  of  the  several  premi- 
ses aforesaid,  the  plaintiff  was  prevented  from  making  a  right 
and  true  delivery  of  the  same  to  any  of  the  correspondents, 
factors,  or  agents  of  the  defendant  at  Tangiers  or  St.  Lucar, 
agreeably  to  the  said  hills  of  lading  in  that  behalf:  but  the 
plaintiff,  having  received  such  orders  aforesaid,  pursuant 
thereto  proceeded  with  the  ship  and  cargo  to  Cadiz;  and 
afterwards,  on  the  l.'Jth  ofJuhy  1808,  did  there  make  a  right 
and  true  delivery  of  the  whole  of  the  said  cargo,  agreeably 
to  the  orders  and  directions  of  one  Benito  de  la  Piedra,  the  \  568  J 
agent  of  Ike  defendant  in  that  behalf,  according  to  the  form  and 
effect  of  the  charter-party:  and  thereupon  ended  the  said  voy- 
age. Of  all  which  premises  the  defendant  afterwards  had  no- 
tice, &c.  And  then  the  plaintitfproceeded  to  allege  a  breach  of 
the  defendant's  covenant  in  the  charter-party  by  non-payment 
of  the  stipulated  freight,  &c.  to  his  damage  of  700/. 

To  this  the  defendant  pleaded,  amongst  other  pleas,  that  the 
plaiutitf  ought  not  to  maintain  his  action,  because  the  plaintilf, 
not  regarding  the  said  bill  of  lading  and  the  said  charter-part  i/, 
delivered  the  said  tobacco,  without  receiving  the  said  freight , 
and  gratification,  primage,  and  average,  according  to  the  said 
bill  of  lading,  or  having  the  same  secured  to  him  in  any  man- 
ner whatsoever,  as  he  ought  to  have  done;  by  reason  whereof, 
and  by  and  through  the  default  of  the  plaintiff,  the  said  freight, 
primage,  average,  and  gratification,  to  be  paid  according  to 
the  said  bill  of  lading,  have  been  wholly  lost.  To  this  there 
was  a  general  demurrer. 

This  case  was  argued  on  a  former  day  in  the  Term  by  Puller 
for  the  plaintiff,  and  by  Scarlett  for  the  defendant :  but  the 
points  of  the  case  and  the  authorities  cited  were  so  fully  dis- 
cussed by  the  Court  on  giving  judgment,  that  it  is  not  neces- 
sary to  state  the  arguments. 

Lord 
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1811,  Lord  Ellenborough,  C.J.  This  was  an  action  of  cove- 

nant upon  acharter-party,  whereby  theplaintiff  agreed  to  carry 
rainst  a  carg°  °f  tobacco,  and  deliver  the  same  to  the  correspond- 
De  Berna-  ents,  factors,  or  agents  of  the  defendant,  agreeably  to  bills 
f  IffiQ  1  °f  ^ding- ;  and  the  defendant  covenanted  to  ship  the  tobacco ; 
to  receive  it  either  at  Tangiers,  St.  Lucar,  or  Cadiz,  giving 
notice  within  fifteen  days  after  the  ship's  arrival  at  Tangiers, 
at  which  of  those  places  the  said  cargo  was  to  be  delivered;  and 
on  right  and  true  delivery,  agreeably  to  bills  of  lading,  to  pay 
or  cause  to  be  paid  certain  stipulated  freight.  The  cargo  was 
loaded,  and  bills  of  lading  signed  for  delivery  at  Tangiers  and 
St.  Lucar  to  John  de  la  Piedra,  or  in  his  absence  to  his  Ca~ 
tholic  Majesty's  consul  at  Tangiers,  or  their  assigns,  he  or 
they  paying  certain  specified  freight,  (being  the  same  as  that 
mentioned  in  the  charter-party,)  at  the  current  exchange  at 
Cadiz  on  London.  The  ship  arrived  at  Tangiers :  application 
was  made  to  John  de  la  Piedra,\o  know  whether  the  delivery 
was  to  be  there  or  at  St.  Lucar  or  Cadiz:  orders  were  re- 
ceived from  him  to  deliver  at  Cadiz :  the  cargo  was  accordingly- 
delivered  at  Cadiz  to  the  defendant's  agent  there :  but  the  freight 
was  not  paid.  And  the  questions  which  have  been  made  on 
the  part  of  the  defendant  are  three;  First,  Whether  the 
plaintiff  was  warranted  in  delivering  the  cargo  to  the  defend- 
ant's agent,  without  first  obtaining  from  him  the  freight?  Se- 
condly, Whether  he  was  warranted  in  going  to  Cadiz  at  all, 
Tangiers  and  St.  Lucar  being  alone  mentioned  in  the  bills 
of  lading,)  and  in  making  a  delivery  there  ?  And,  thirdly, 
Whether  he  had  any  right  to  deliver  to  the  defendant's  agent 
there ;  he  being,  as  was  contended,  a  stranger  to  the  bill  of 
lading?  The  first  is  the  chief  and  most  material  question  ; 
and  it  depends  upon  the  effect  of  this  clause  in  the  bill  of  lad- 
ing, "  he  or  they  paying  freight  for  the  said  goods"  If  this 
clause  were  introduced  with  a  view  to  the  defendant's  secu- 
rity, and  made  it  incumbent  upon  the  plaintiff,  at  his  peril, 
[  570  ]  to  look  to  the  consignee  under  the  bill  of  lading  for  payment 
of  the  freight,  the  plaintiff  had  no  right  to  deliver  to  the  de- 
fendant's agent,  without  first  receiving  such  payment ;  and 
bis  delivery,  without  payment,  was  in  that  case  not  "  a  right 
and  true  delivery."  But  if  this  clause  were  introduced  for 
the  plaintiff's  (the  master's)  benefit  only,  and  merely  to 
give  him  the  option,  if  he  thought  fit,  to  insist  upon  his  re- 
ceiving 
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ceiving  freight  abroad  before  lie  should  make  delivery  of  the        1811. 

goods,  he  had  a  right  to  wave  the  l>enefit  of  that  provision  in        

his  favour,  and  to  deliver  without  first  receiving  payment ;  aeaimt 
and  he  is  not  precluded  by  such  delivery  from  afterwards  De  Berna- 
maintaining  this  action.  And  the  latter  seems  to  us  the  true 
construction  of  this  contract.  The  case  of  Penrose  v.  Wilkes, 
Abbott '$  Law  of 'Merchant  Ships,  (3d  edit.)  276.  is,  according 
to  the  account  of  it  there  given,  nearly  in  point.  According  to 
that  account,  there  was  a  charter-party  and  bills  of  lading,  as 
here,  and  the  bills  of  lading  imported  that  the  goods  were  to  be 
delivered  to  a  third  person,  on  his  payment  of  the  freight.  They 
were  in  fact  delivered  to  him  without  such  payment.  Lord 
Kenyan,  at  Nisi  Prius,  at  first  held  that  he  could  not  sue  the 
charterer  for  the  freight,  on  the  ground  that  he  ought  not  to 
have  delivered  the  goods  without  having  the  freight  paid ;  and 
accordingly  nonsuited  the  plaintiff:  but  the  Court  afterwards, 
upon  a  motion  for  anew  trial,  thought  his  opinion  wrong;  and 
a  new  trial  was  ordered,  in  which  the  plaintiffsucceeded.  Mr. 
Jlolroyd  has  furnished  the  Court  with  the  briefs  in  that  case, 
and  they  nearly  agree  with  Mr.  Abbott's  statement.  The  bills 
of  lading  were  to  the  defendant  Wilkes  or  his  assigns,  he  or  they 
paying  freight ;  and  the  defendant  indorsed  them  specially  to 
Richard  Kymer  and  Co.,  on  condition  only  that  they  would 
accept,  or  in  writingpromise to  accept,  certain  bills,and  would 
also  promise  in  like  manner  to  account  with  Rowlelt,  Corp,  f  571  "| 
and  Co.,  to  whom  half  the  cargo  of  tobacco  belonged,  for  one 
moiety  of  the  proceeds  of  the  tobacco;  and  on  refusal  by 
Kymer  and  Co.,  60  to  accept  or  to  promise  to  accept,  and  so  to 
account  to  Rowlett,  Corp,  and  Co.  for  one  moiety  of  the  pro- 
ceeds, then  to  deliver  the  tobacco  to  Dewhurst  and  Co. ;  first 
obtaining  from  them  a  similar  promise  in  writing  to  accept  the 
bills  and  to  account  to  the  defendant  for  a  moiety  of  the  pro- 
ceeds. Kymerand  Co.  refused  the  consignment,  and  the  goods 
were  delivered  to  Dewhurst  and  Co. ;  but  no  promise  in 
writing  was  obtained  from  them.  They  did  however  in  fact 
pay  the  bills,  and  account  for  the  defendant's  moiety,  and  gave 
him  credit  for  all  the  freight ;  notwithstanding  which  he  con- 
tinued greatly  in  their  debt.  Lord  Kenyon  thought,  upon 
the  first  trial,  that  the  bill  of  lading  imposed  upon  the 
captain  the  obligation  at  his  peril  to  get  the  freight  on 
delivering  the  cargo  ;  but  the  Court  thought  otherwise,  and 

granted 
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1811.        granted  a  new  trial.     Upon  the  second  trial,  Lord  Kenyan 
told  the  jury  that  he  conceived  at  the  first  trial  that  the 
against        charter-party  was  controlled  by  the  bills  of  lading,  and  in»- 
De  Berna-     posed  upon  the  plaintiff  the  duty  of  receiving  the  freight :  but 
LES'  that  the  Court  of  King's  Bench  thought  the  bills  of  lading 

imposed  no  such  duty  upon  him  ;    and   that  whatever   his 
(Lord  Kenton's)  private  opinion  was,  he  was  bound  to  say 
he  was  at  first  mistaken.     And  the  plaintiff  thereupon  had  a 
verdict  for  967/.  16s.    This  was  in  1790;  and  ten  years  after- 
wards came  the  case  of  Tapfey  v.  Martens,  8  Term  Rep.  451. 
The  plaintiff  sued  for  freight  upon  a  charter-party,  wherein 
the  defendant  stipulated  to  pay  the  freight  on  delivery  of  ike 
cargo  according  to  the  bill  of  lading.    The  bill  of  lading  is  not 
set  out,  but  it  was  probably  in  the  usual  form.  Itwascertaiuly 
r  572  ]      intended  that  the  freight  should  be  paid  by  the  consignee  ;  he 
being  indebted  to  the  defendant  in  more  than  that  amount. 
Part  of  the  freight  was  paid  abroad,  but  for  part  of  it,  viz.  500/. 
the  captain  took  a  bill ;  and  that  bill  being  dishonoured,  the 
captain  sued  upon  the  charter-party  for  this  part  of  the  freight. 
Now  had  it  been  his  duty  to  receive  payment  of  the  freight  be- 
fore he  parted  with  his  cargo,  he  would  have  taken  this  bill  at 
his  peril,  and  he  could  never  afterwards  have  resorted  to  the 
defendant  upon  the  charter-party  :  but,  upon  a  case  reserved, 
the  Court  thought  it  very  clear  that  he  was  warranted  in  deli- 
vering the  cargo  as  he  did,  and  that  the  defendant  was  liable  to 
the  action.    Lastly,  in  Christy  v.  Roxce,  I  Taunt.  300.,  where 
there  was  a  charter-party,  and  a  bill  of  lading  in  the  same  form 
as  this,  the  Court  of  Common  Pleas  held  that  the  captain  was 
not  bound  at  his  peril  to  insist  upon  his  freight  at  the  time  of 
delivering  the  goods;  but  that  if  he  delivered  the  goods,  and 
could  not  afterwards  get  the  freight  from  the  consignee;  he 
might  sue  the  charterer  for  it  upon  the  charter-party.    These 
cases,  therefore,  prove  that  such  a  clause  as  this  does  not  in 
general  cast  the  duty  upon  the  captain  at  his  peril  of  his  ob- 
taining his  freight  from  the  consignee;  but  that  if  he  cannot 
get  it  from  him,  he  may  insist  upon  having  it  from  the  char- 
terer.   Nor  is  there  any  thing  particular  in  this  case,  to  war- 
want  us  in  saying  that  the  contrary  was  intended  by  the  par- 
ties to  these  stipulations.    The  charter-party  imports  that  the 
delivery  was  to  be  to  the  correspondents,  factors,  or  agents  of 
the  defendant :  and  there  is  nothing  in  the  bill  of  lading  which 

implies 
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implies  that  the  consignees  were  not  to  be  understood  as  com-        181 1. 

prchended  within  this  description  of"  correspondents,  factors,        

or  agents  of  the  defendant."  The  assign  or  appointee  of  John       ■rjflul 
tk  la  *  Piedra  (if  there  had  been  any  person  properly  answer-    D«  Bkrsa- 
ing  this  description.)  would  have  been  derivatively  the  agent 
of  the  defendant  himself.     Under  the  circumstances  of  this 
COM  the  observation  that  the  defendant'?  covenant  in  the  char- 
ter-party is  to  pay  immediately  upon  delivery,  and   that  the 
bills  of  lading  look  to  a  payment  abroad,  by  fixing  the  rate 
of  exchange,  do  not  appear  to  us  to  vary  the  case.  The  char- 
ter-party gives  him  a  right  to  demand  payment  upon  delivery, 
if  he  think  fit;  and  the  bills  of  lading  only  fix  the  rate  of  ex- 
change, if  he  demand  it ;  but  they  do  not  imply  that  he  must 
necessarily  make  the  demand  abroad,  or  that  he  may  not  wait 
for  payment  till  his  return.     The  other  objections,  that  the 
plaintiff  had  no  right  to  go  to  Cadiz,  or  to  deliver  to  the  de- 
fendant's agent  there,  are  easily  answered.  The  charter-party 
stipulated  for  delivery  at  Tangiers,  St.  Lucar,  or  Cadiz;  and 
the  omission  of  Cadiz  in  the  bills  of  lading  was  in  effect  for 
the  benefit  of  the  captain,  to  relieve  him  from  the  necessity  of 
going  thither  if  he  should  wish  to  decline  it;    but  it  did  not 
take  from  him  the  power  of  going  there,  if  he  should  be  will- 
ing so  to  do,  and  the  defendant's  correspondents  should  de- 
sire it.     If  they  chose  to  accept  at  Cadiz,  instead  of  either  of 
the  other  places,  why  were  they  not  at  liberty  to  do  so  ?  Then 
as  to  the  delivery  to  the  defendant's  agent  at  Cadiz,  who  is 
considered  as  a  stranger  to  the  bill  of  lading :  he  may  l>e  looked 
upon  either  as  virtually  the  appointee  of  John  dcla  Piedra  ; 
and  in   that  way  he  takes  under  the  bill  of  lading  as  his  as- 
sign; or  if  not,  John  de  la  Piedra  must  be  considered  as  re- 
fusing to  accept,  or  to  make  an  appointment  under  the  bill  of 
lading;  and  then,  in  default  of  his  having  appointed  any  as- 
sign, the  plaintiff  could  not  do  otherwise  than  deliver  to  the 
agent  of  the  defendant  himself,  the  original  proprietor.     For      [  574  ] 
these  reasons  we  think  the  defence  is  not  made  out,  and  that 
the  plaintiff  is  entitled  to  judgment. 
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«    .  Lady  Ga  rdner  and  Othes,  Executrix  and  Executors  of 

May  27th.  Lord  Gardner,  against  Lyne. 

The  ^°m  u  r^  assumpsit  for  money  had  and  received  by  tbe  defendant 
Cork  naval  -*-  to  tne  use  °f  tne  testator,  which  was  brought  to  try  his 
station  on  3d  right  to  certain  prize-money,  before  Lord  Ellenborough,  C.  J. 
cdihc  Loire  at  tne  Sittings  in  London  after  Trinity  Term  1810,  a  verdict 
frigate,  under  was  taken  for  the  plaintiff  for  375/.  subject  to  the  opinion  of 

his  command,   fa  q        t         th     foliowinj?  case. 

An  order  having  been  issued  by  the  Lords  Commissioners 
of  the  Admiralty  to  Admiral  Lord   Gardner,  dated  March 


20th,  18C5,  requiring  him  to  take  the  command  of  the 
Channel  fleet,  and  to  deliver  up  to  Rear-admiral  Drury 
the  command  of  the  squadron   stationed  at   Cork;   Lord 


tocruizefor  a 
month  within 
certain  limits 
mentioned  ; 
(whether 
within  the 
Cork  station 

[575] 

or  not  did  not  Gardner  took  the  command  of  the  Channel  fleet,  and  held 
appear;)  but  jt  during  May  and  June  1805;  having  previously  trans- 
taining  intel-  ferred  to  Rear-Admiral  Drury  the  command  of  the  Cork 
ligencc  of  the  station  by  letter  dated  5th  of  March  1805,  in  which  he  styles 
atieato  re-**  n'mse^  commander-in-chief  of  his  majesty's  ships  employed 
turn  immedi-  at  Cork  and  upon  the  coast  of  Ireland,  and  states  that  the 

ately  and  re-  Admiraltv  had  directed  him  to  proceed  to  Pit/mouth  and  leave 
port  tbe  same  *  *  u 

to  him,  unless  the  port  duty  to  Admiral  Drury :  he  therefore  directs  Rear- 
thc  captain 

should  deem  it  more  serviceable  first  to  apprize  the  commander-in-chief  of  the  Channel 
fleet  off'  Brest  of  it,  and  then  to  return  to  Cork  without  loss  of  time.  The  Loire  having 
sailed  and  obtained  such  intelligence  on  her  cruize,  went  off  Brest  and  communicated  it 
to  the  commander  of  the  Channel  fleet  on  the  25th  of  May,  who,  on  the  28th,  ordered 
the  Loire  to  go  off  Ferrol  with  despatches,  &c.  and  afterwards,  and  whilst  in  the  execu- 
tion of  her  former  orders  from  the  commander  of  the  Cork  station,  to  look  out  for  the 
Jamaica  homeward-bound  convoy  within  certain  limits  (which  were  partly  within  and 
partly  beyond  her  original  cruizing  orders,)  and,  if  met  with,  to  protect  them  up  St. 
George's  and  the  Bristol  Channel.  The  Loire  having  delivered  the  despatches,  &c.  to 
the  naval  commander  off  Ferrol,  on  her  return  took  three  prizes,  beyond,  (as  was  ad- 
mitted,) the  limits  of  the  Channel  station,  and  asserted  to  be  within  Ihe  Cork  station; 
(but  whether  or  not  within  the  Cork  station,  was  deemed  to  be  immaterial  in  this  case.) 
Held  that  the  commander-in-chief  of  the  Channel  fleet  did  not,  in  the  true  meaning  of 
his  orders  to  the  Loire,  intend  to  retain  her  under  his  command  after  the  execution  of 
his  order  off* Ferrol,  but  only  that  she  should  attend  to  his  further  instructions  whilst 
executing  her  original  orders,  and  as  a  modification  of  or  addition  to  such  orders, 
rather  than  as  a  supercession  or  abrogation  of  them.  But  that  if  he  had  so  intended, 
he  had  no  right  so  to  retain  her  out  of  the  limits  of  his  command,  by  partial  modifi- 
cations of  her  original  orders,  for  the  purpose  of  entitling  himself  to  prize  taken  by 
her  out  of  such  limits,  in  derogation  of  the  rights  of  another  flag  officer. 

Quaere  how  the  case  would  be  where  a  cruizcr  in  chase  pursues  an  enemy  out  of  the 
limits  of  one  station  into  another. 

admiral 
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admiral  Drury  to  proceed  immediately  to  Cork,  and  on  his 
arrival  to  take  under  his  command  the  ships  named  in  the 
margin,  (amongst  others  the  f.  oi  re  frigate,  Captain  Maitland,) 
u  employing  Ihem  as  you  shall  judge  best  for  his  majesty's  ser- 
vice.'1'' Rear-admiral  Drury  also  received  an  order  from  the 
Admiralty  dated  FebruaryL27  th,  1805,  requiringhim  to  receive 
this  command;  and  heaccordingly  held  it  during  the  said  months 
of  May  and  June  1805.  On  the  3d  of  May  Rear-admiral 
Drury  issued  the  following  order  to  Capt.  Maitland  of  the 
Loire, dated  CorA: Harbour: " Notwithstanding formerorders, 
"  you  are  hereby  directed  to  proceed  in  his  majesty's  ship 
4<  under  your  command,  with  the  Newfoundland  trade  in  your 
"  charge,  to  Falmouth,  to  join  convoy  appointed  for  the  10th  of 
"  this  month ;  and  having  seen  in  safety  there  you  will  proceed 
**  and  cruize  between  the  latitude  of  48  N.  and  53  N.,  and  from 
"  the  longitude  of  10  to  25  W.,  for  the  protection  of  the  trade 
"of his  majesty's  subjects,  and  theannoyanceofthe enemy, for 
"  one  month  from  the  day  of  your  arrival  on  your  station,  after 
"  escorting  your  convoy  as  aforesaid.  But  in  the  event  of 
"  falling  in  with  the  enemy's  fleet  from  Brest  or  any  other  of 
"  their  ports,  or  of  obtaining  any  certain  intelligence  of  their 
"  being  at  sea,  you  are  to  return  immediately  to  this  harbour 
"  to  report  the  same  to  me,  unless  upon  due  consideration  of 
"  circumstances  you  shall  think  it  best  for  his  majesty's  ser- 
"  vice  to  apprize  the  admiral  cruising  off  Brest  thereof,  in 

*  which  case  you  will  endeavour  to  fall  in  with  him ;  and 
"  having  communicated  to  him  such  intelligence,  you  are  to 
"  return  here  without  loss  of  lime.  If  you  should  not  meet 
*'  with  the  enemy's  fleet,  nor  obtain  any  material  intelligence 
"  deemed  to  be  necessary  for  my  immediate  information,  you 
"  are  to  return  to  this  port  at  the  expiration  of  a  month  from 

•  the  day  of  arriving  on  your  station,  after  leaving  your  con- 
u  voy  at  Falmouth  as  aforesaid."  On  the  same  day  Rear- 
admiral  Drury  issued  this  other  order  to  Capt.  Maitland: 
"  Whereas  the  masters  of  the  Newfoundland  vessels,  which 
"  you  have  been  ordered  to  escort  to  Falmouth,  have  all  re- 
"  turned  their  convoy  instructions,  refusing  to  proceed  thither; 
"  you  are  hereby  directed  to  put  to  sea  with  his  majesty's 
il  ship  under  your  command,  and  cruize  a  month  in  prose- 
"  cution  of  the  orders  which  you  have  already  received  of 
"  this  date."    In  pursuance  and  execution  of  these  orders 

Captain 
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Captain  Maitland  sailed  ;  and,  having  gained  intelligence  of. 
an  enemy's  squadron,  gave  information  thereof  to  Admiral 
Lord  Gardner  on  the  25th  of  May  1805  ;    and  on  the  58th 
Lord  Gardner  issued  this  order  to  Capt.  Maitland,  dated  on 
board  the  Hibernia,  oiF  Ushant :  "  You  are  hereby  directed 
"  to  receive  on  board  his  majesty's  ship  under  your  command, 
"  from  the  Polyphemus^  Captain   William  Brown  and  such 
"  other  officers  and  men  as  are  come  out  in  the  said  ship  to 
"join  his  majesty's  ship  Ajax ;  and  taking  charge  of  the 
"accompanying  despatches  addressed  to  Vice-admiral  Sir 
"  Robert  Colder ;  make  the  best  of  your  way  off  Ferrol,  and 
"deliver  the  said   pacquets  to  the  Vice-admiral;    putting 
"  Capt.  Brown  on  board  the  Ajax.    The  Lords  Commission- 
"  ers  of  the  Admiralty  having  acquainted  me  that  his  ma- 
jesty's ship  Desiree  and  a  sloop  were  to  sail  with  a  home- 
"  ward-bound  convoy  from  Jamaica  on  the  20th  last  month, 
"  I  enclose  you  herewith  a  copy  of  the  private  signals  esta- 
"  blished  by  R.  A.  Dawes,  to  be  used  by  the  vessels  of  the 
"  said  convoy.     And  you  ;>re  hereby  directed,  while  in  the 
"  execution  of  the  order  you  have  already  received  from  R.  A. 
"  Drury,  to  keep  a  good  look-out  for  the  said  convoy  in 
"  latitude  49  deg.  and  20  min.  north,  and  from  10  to  30 
"  leagues  westward  of  Scilly  ;  and  should  you  fall  in  with  it, 
"  you  are  to  afford  it  every  protection  and  assistance  in  your 
"power;    seeing  such  ships  as  are  bound  up  St.  George's 
"  and  the  Bristol  Channels  in  safety.    But  in  the  event  of  your 
"  not  falling  in  with  the  aforesaid  convoy  by  the  20th  of  next 
"  month,  you  are  to  return  to  Cork  and  follow  the  orders  of 
"  R.  A.  Drury."     Upon  receiving  this  order  Captain  Mail- 
land  sailed  off  Ferrol,  and  having  there  delivered  the  de- 
spatches to  Sir  R.  Colder,  was  proceeding  on  his  return,  when 
in  Muros  Bay,  on  the  1st  of  June  1805,  he  captured  one 
French  and  two  Spanish  vessels,  which  have  since  been  con- 
demned as  lawful  prizes  to  the  king;  the  flag-eighths  of  which 
amount  to  375/.,  and  that  sum  has  been  received  by  and  is  now 
in  the  hands  of  the  defendant  as  agent  for  R.  A.  Drury. 

The  case  then  set  out  the  king's  proclamation  of  the  7th  of 
July  1803  and  the  31st  of  January  1805  for  granting  the  dis- 
tribution of  prizes  during  the  present  hostilities :  the  only  ma- 
terial parts  of  which,  as  affecting  the  present  question,  or  re- 
ferred to  by  way  of  illustration,  were  these  :  "  The  captain  or 

3  "captains 
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<f  captains  of  any  of  the  said  ships  or  vessels  of  war  who  shall         181 1. 
"  he  actually  on  board  at  the  taking  of  any  prize  shall  have         — ~ 
u  3-8th  parts:  but  in  case  any  such  prize  shall  be  taken  by  any      ' '  ^K'R*R 
"  of  our  ships  or  vessels  of  war  under  the  command  of  a  flag        «zain»t 
"  or  flags,  the  flag-officer  or  officers,  being  actually  on  board, 
6C  or  dircrtingaudassistiugin  thecaplure,  shall  haveone  ofthe 
';  siiid  .3.8th  parts;  the  said    I -8th  to  be  paid  to  such  flag  or 
"  flags,  officer  or  officers,  in  such  proportions  and  subject  to 
*  -licit  regulations  as  are  hereinafter  mentioned."     i:  We  do 
c;  hereby  further  will  and  direct  that  the  following  regulations 
'•  -hall  be  observed  concerning  the  l-8th  part  hereinbefore 
"  mentioned  to  be  granted  to  the  flag-officers  who  shall  aclu- 
"  ally  be  on  board  at  the  taking  of  any  prize,  or  shall   bedi- 
"  recting  or  assisting  therein.    First,  a  captain  of  a  ship  shall 
"  be  deemed  to  be  under  the  command  of  a  Hag  when  he  shall 
<:  actually  have  received  some  orderdirectly  from, or  be  acting 
"  in  execution   of  some  order  issued  by  a  flag  officer;  and 
M  shall  be  deemed  to  continue  under  the  command  of  such  flag 
"  so  long  as    the  Hag-officer  by  whom  the  order  was  issued, 
"  or  any  other  flag-officer  acting  upon  the  same  station,  shall 
"  continue  upon  such  station,  or  until  such  captain  shall  have 
"  received  some  order  directly  from,  or  be  acting  in  execution 
"  of  some  order  issued  by  some  other  flag-officer,  or  the  Lords 
"  Commissioners  of  the  Admiralty.    2dly,  That  a  flag-officer, 
"  commander-in-chief,   where   there   is  but  one   flag  officer 
"  upon  service,  shall  have  to  his   own  use  the  said    l-8th  of 
"  the  prizes  taken  by  the  ships  and  vessels  under  his  command.       [  579  J 
"  3dly,   That  a  flag-officer  sent  to  command  on   any  station 
"  shall  have  no  right  to  any  share  of  prizes  taken  by  ships  or 
"  vessels  employed  there  before  he  arrives   within  the  limits 
"  of  such  station,  and  actually  takes  upon  him  the  command 
"  by  communicating  orders  to  the  flag-officer  previously  in 
"  command;  save  only  that  he  shall  be  entitled  to  a  share  of 
li  prizes  taken  by  those  particular  ships  to  which  he  shall  act  u- 
"  ally  have  given  some  order  and  taken  under  his  command 
u  within  the  limits  of  such  station.    4thly,  That  a  commander- 
**  in-chief  or  other  flag-officer  appointed  or  belonging  to  any 
"  station,andpassingthroi?ghoriiitoanyotherstalioH,sha!lnot 
1*  be  entitled  to  share  in  any  prize  taken  out  ofthe  limits  ofthe 
"  station  to  which  he  is  appointed  or  belongs  by  any  ship  or 
'•  vessel  under  the  command  of  a  flag-ofucer  of  any  other 

"  station, 
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"  or  under  admiralty  orders ;  unless  such  commander-in- 
"  chief  or  flag-officer  is  expressly  authorized  by  the  Lords 
"  Commissioners  of  the  Admiralty  to  take  upon  him  the 
"  command  in  that  station  in  which  the  prize  is  taken,  and 
"  shall  have  actually  taken  upon  him  such  command  in  man- 
"  ner  aforesaid.  5thly,  That  when  an  inferior  flag-officer  is 
"  sent  to  reinforce  a  superior  flag-officer  on  any  station,  the 
"  superior  flag-officer  shall  have  no  right  to  any  share  of 
"  prizes  taken  by  the  inferior  flag-officer  before  the  inferior 
"  flag-officer  shall  arrive  within  the  limits  of  the  station,  and 
"  moreover  shall  actually  receive  some  order  directly  from 
"  him,  or  be  acting  in  execution  of  some  order  issued  by 
"  him.  6thly,  That  a  chief  flag-officer  quitting  a  station 
"  either  to  return  home,  or  to  assume  another  command,  or 
"  otherwise,  except  upon  some  particular  urgent  service, 
"  with  the  intention  of  returning  to  the  station  as  soon  as  such 
"  service  is  performed,  shall  have  no  share  of  prizes  taken 
"  by  the  ships  or  vessels,  left  behind,  after  he  shall  have 
<c  passed  the  limits  of  the  station,  or  after  he  shall  have  sur- 
"  rendered  the  command  to  another  flag-officer  appointed 
il  by  the  Admiralty  to  be  commander-in-chief  upon  such 
"  station.  7thly,  That  an  inferior  flag-officer  quitting  a  sta- 
"  tion  except  when  detached  by  orders  from  his  commander- 
"  in-chief  out  of  the  limits  thereof  upon  a  special  service, 
"  with  orders  to  return  to  such  station  as  soon  as  such  service 
"  is  performed,  shall  have  no  share  in  prizes  taken  by  the 
"  ships  and  vessels  remaining  on  the  station  after  he  shall 
"  have  passed  the  limits  thereof.  And  in  like  manner  the  flag- 
"  officer  remaining  on  the  station  shall  have  no  share  in  the 
".prizes  taken  by  such  inferior  flag-officer,  or  by  the  ships  and 
"  vessels  under  his  immediate  command,  after  he  shall  have 
"  quitted  the  limits  of  the  station,  except  when  detached  as 
<{  aforesaid." 

The  question  was,  whether  under  these  circumstances,  Ad- 
miral Lord  Gardner  (who  then  commanded  the  Channel  fleet,) 
was  entitled  to  the  flag-eighth  of  the  said  prizes  ?  If  he  were, 
the  verdict  was  to  stand:  if  not,  a  verdict  was  to  be  entered 
for  the  defendant. 

The  case  was  argued  on  an  early  day  in  this  Term  by 
Brougham  for  the  plaintiffs, and  Gifford  for  the  defendant :  but 
as  the  arguments  turned  principally  on  the  special  circum- 
stances 
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stances  of  the  case,  and  are  explicitly  stated  in  the  judgment,        1811. 

they  need  not  be  repeated.     And  on  this  day,  

Lord  Ellenbohough,  C.J.  delivered  the  judgment  of  LadyGAR'>- 

1  JO  NF.R 

the  Court.  against 

♦This  was  an  action  by  the  executors  of  the  late  Lord  Ly"- 
Gardner  for  prize-money  ;  and  the  question  was,  whether  the  L  3Sl  1 
testator  was  entitled  to  the  flag-eighth  of  three  prizes  taken 
by  the  Loire  frigate,  Capt.  Mailland.  In  March  1805  the 
Loire  was  one  of  the  ships  upon  the  Cork  station,  and  was 
put  at  that  time,  with  the  rest  of  the  fleet  upon  that  station, 
under  the  command  of  Rear-admiral  Drury.  In  May  1805, 
Rear-admiral  Drury  gave  orders  to  the  Loire  to  proceed  to 
certain  limits  specified  in  his  orders,  and  to  cruize  within 
those  limits  for  a  month  from  the  time  of  his  arriving:  within 
them  :  but  in  the  event  of  the  Loire's  falling  in  with  the 
enemy's  fleet  from  Brest,  or  any  other  of  their  ports,  or  ob-  » 

taining  any  certain  intelligence,  of  their  being  at  sea,  she 
was  to  return  immediately,  and  report  the  same  to  Rear- 
admiral  Drury  ;  unless  upon  due  consideration  of  circum- 
stances, Capt.  Mailland  should  think  it  best  for  his  ma- 
jesty's service  to  apprize  the  admiral  cruizing  off  Brest  there- 
with; in  which  case  Capt.  Mailland  was  to  endeavour  to  fall 
in  with  him,  and  having  communicated  to  him  such  intelli- 
gence, the  Loire  was  to  return  to  Cork  without  loss  of  time. 
Whether  the  limits,  within  which  the  Loire  was  by  these 
orders  directed  to  cruize,  were  within  the  Cork  station  or  not, 
is  not  stated.  In  obedience  to  these  orders  the  Loire  sailed, 
and  having  received  intelligence  of  an  enemy's  squadron, 
Capt.  Mailland  gave  information  thereof  to  the  late  Lord 
Gardner,  who  had  then  the  command  of  the  Channel  fleet* 
This  information  was  given  on  or  about  the  25th  of  May  ; 
and  on  the  28th  of  May  Lord  Gardner  issued  an  order  to 
Capt.  Maitland,  upon  which  the  plaintiffs  found  their  claim. 
That  order  directs  him  to  make  the  best  of  his  way  offFerrol 
with  certain  despatches  and  men  ;  to  deliver  the  despatches  to  [  582  J 
Vice-admiral  Sir  Robert  Colder,  and  to  put  the  men  on  board 
the  Ajax.  It  then  communicates  to  him  the  private  signals 
of  the  homeward-bound  convoy  from  Jamaica,  and  requires 
him,  "  whilst  in  the  execution  of  the  order  he  (Captain  M.) 
"  had  received  from  Rear-admiral  Drury,"  to  keep  a  good 
look-out  for  the  said  convoy  in  certain  specified  limits,  and, 

upon 
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1811.  upon  falling  in  with  it,  to  afford  it  every  protection;  seeing 
such  ships  in  safety  as  were  bound  up  St.  George's  and  the 
nkrAR  Bristol  Channel.  The  limits  within  which  this  look-out  was 
against  to  he  kept  were  partly  within  those  in  which  Rear-admiral 
Drvry  directed  the  Loire  to  cruize,  and  partly  beyond  them. 
Capt.  Maitland  sailed  off  Ferrol,  delivered  the  despatches  to 
Vice-admiral  Sir  Robert  Odder,  and  put  the  men  on  board 
the  Ajax,  and  was  proceeding  on  his  return,  when  he  cap- 
tured the  three  prizes  in  question.  It  is  not  stated  in  the  case, 
that  the  place  where  these  prizes  were  taken  is  within  the 
limits  of  the  Channel  station,  and  it  was  admitted  upon  the 
argument  that  it  is  not.  It  was  asserted,  indeed,  that  it  is  within 
the  limits  of  the  Cork  station  ;  but  that  point,  whichever  way  it 
may  be,  seems  immaterial  to  the  plaintiff's  right. 

Upon  these  facts  two  questions  arise ;  the  one,  whether 
Lord  Gardner  must  be  understood  to  have  intended,  by  the 
orders  he  gave,  to  keep  this  ship  under  his  command  after 
she  should  have  executed  his  directions  in  respect  to  Ferrol, 
and  whilst  she  should  be  sailing  within  the  limits  specified  in 
his  order :  and,  2dly,  whether  (if  this  were  his  intention)  he 
could  so  keep  the  ship  under  his  command,  as  to  entitle  him- 
self to  a  share  of  the  prizes  she  might  during  that  time  take  ? 
[  583  2  and  upon  each  of  these  questions  our  opinion  is  against  t  lie 
plaintiffs.  The  main  ground  upon  which  it  was  contended 
upon  the  argument,  that  the  Loire  was  acting  under  the  com- 
mand of  Lord  Gardner  at  the  time  of  the  captures,  was  this; 
that  he  had  directed  a  look-out  for  the  Jamaica  convoy  be- 
yond the  limits  in  which  Rear-admiral  Drurij  had  ordered 
the  vessel  to  cruize  :  and  we  were  desired  to  look  at  the  re- 
spective orders  of  the  two  admirals  to  ascertain  which  of  them 
she  would  be  under  in  looking  out  for  that  convoy.  Rear- 
admiral  Drurt/  directs  her  to  cruize  between  48  and  53  north 
latitude,  and  from  10  to  25  west  longitude;  and  Lord  Gardner 
orders  her  to  keep  a  look-out  in  latitude  49  deg.  20  min. 
north,  and  from  10  to  30  leagues  west  of  Scil/j/ ;  which 
would  be  from  7  to  10  degrees  west  longitude.  Lord 
Gardner,  however,  directs  her  to  keep  this  look-out  "  whilst 
**  Capt.  Maitland  is  in  the  execution  of  the  order  he  had  already 
"  received  from  Rear-admiral  Drury."  It  is  therefore  to  be 
considered  rather  as  a  modification  of,  or  addition  to,  Rear- 
admiral  Drim/ 's  orders  for  the  purpose  of  a  more  beneficial 

execution, 
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execution,  than  as  a  supercession  or  abrogation  of  them  ;  as       1811. 

enjoining  a  coincident  and  not  a  contradictory  service.    He        

does  not  profess  to  give  the  ship  a  new  direction  as  from  him-  kERARD" 
self,  so  as  to  supersede  or  vacate  Rear-Admiral  Drury's  or-  againtt 
ders;  but  says  what  shall  be  done  whilst  the  execution  of  YRB* 
those  orders  is  going  on.  Lord  Gardner  either  misappre- 
hended the  extent  within  which  those  orders  had  directed 
Captain  Maitland  to  cruize;  or  he  thought  it  would  be  within 
the  spirit  of  them,  though  not  strictly  within  their  letter,  to 
extend  them  to  the  limits  which  his  own  order  assigns.  He 
does  not  profess  to  do  so  invidious  a  thing,  a  thing  so  cal- 
culated to  produce  jealousy  and  ill  humour  in  the  service,  as 
to  take  the  cruizer  of  another  admiral  from  the  command  of  [  584  ] 
that  admiral,  and,  by  a  trifling  alteration  in  the  limits  and 
period  for  her  cruizing,  to  aim  at  excluding  that  admiral 
from  all  interest  in  her  prizes,  and  entitling  himself  thereto : 
But  he  gives  her  certain  additional  directions,  upon  the  pre- 
sumption that  they  would  be  compatible  in  substance  with  the 
orders  which  had  been  given  by  the  original  admiral;  and 
that,  whilst  in  the  execution  of  the  orders  given  by  Rear-ad- 
miral Drury,  the  ship  would  be  able  to  attend  to  the  addi- 
tional instructions  suggested  by  himself  in  furtherance  of  the 
antecedent  orders.  We  are  therefore  of  opinion  upon  the 
first  question,  that  Lord  Gardner  is  not  to  be  understood  as 
having  intended  to  continue  this  ship,  under  his  command 
after  she  should  have  executed  his  orders  off  Ferrol:  and  if 
not,  it  is  not  perhaps  absolutely  necessary  for  us  to  give  an 
opinion  upon  the  second  question. 

It  may,  however,  be  adviseable  for  the  interests  of  the  ser- 
vice in  order  to  prevent  its  being  supposed  that  we  have 
doubts  where  we  really  entertain  none,  to  express  our  opinion 
upon  the  second  point  also :  and  that  opinion  is  this ;  that  if 
Lord  Gardner  had  intended  to  annul  the  orders  of  Rear-admi- 
ral Drury,  and  to  put  this  ship  under  new  sailing  orders  of 
his  own,  he  would  not  have  been  entitled  to  share  in  any  prizes 
she  might  take  after  she  had  executed  his  orders  at  Ferrol,  and 
had  left  the  limits  of  his  station.  It  may,  perhaps,  be  doubted, 
whether  the  commander  upon  one  station  can  in  any  case  an- 
nex to  his  command  a  cruizer  put  by  the  Admiralty  under 
the  command  of  an  admiral  upon  another  station:  but  if  that 
could  be  done,  we  are  of  opinion  he  cannot  entitle  himself  to 

Vol.  XII I.  H  h  share 


* 


584  CASES  in  EASTER  TERM, 

181 1.       share  in  the  prizes  she  may  take  whilst  cruizing  under  the  or- 

"       dershe  may  have  given  her,  unless  taken  during  such  time  as 

*  nerARD"   she  cruizes  within  the  limits  of  his  ^station.  What  may  be  the 
against       case,  where  a  ship  is  in  chace,  and  pursues  the  enemy  from  and 
r     qE  -i     beyond  the  limits  of  the  one  station  in  which  the  chace  begun 
*■         -I     into  those  of  another,  is  a  different  question:  but  this,  upon 
the  supposition  we  are  now  considering,  is  to  be  taken  as  the 
case  of  a  ship  sent  by  Lord  Gardner  to  cruize  out  of  the  limits 
of  his  station.    The  idea  of  a  station  implies  that  the  limits  of 
that  station  are  to  be  under  the  superintendance  and  control  of 
the  commander  of  that  station,  and  that  he  may  place  his  cruiz- 
ers,  within  the  limits  of  that  station,  wherever,  in  his  judgment, 
the  interest  of  the  service  may  require  :    but  to  allow  him  to 
place  his  cruizers  beyond  his  own  station,  for  the  purpose  of 
cruizing  out  of  that  station,  is  inconsistent  with  the  idea  of  a 
station,  and  is  making  the  whole  ocean  from  one  extremity  to 
the  other  eventually  within  the  limits  of  any  one  particular 
station.    To  warrant  a  claim  in  this  extent,  there  ought  to  be 
some  decision  upon  the  point,  or  something  plain  and  une- 
quivocal in  the  terms  of  the  prize  proclamation.     The  only 
cases  cited  in  argument  were   the   Orion,  4  Rob.  36c2,  also 
slated  in  6  East,  232,  and  Holmes  v.  Rainier,  8  East,  502; 
and  the  parts  relied   upon   in  the  proclamation  were  the  3d 
and  5th  articles  of  that  part  of  it  which  relates  to  the  flag- 
eighth;  and  none  of  these  appear,  upon  examination,  to  ad- 
vance the  plaintiff's  claim.    The  case  of  the  Orion  decides  no 
more  than  this;  that  if  a  ship  under  the  command  of  a  flag  be 
detached  by  a  superior  authority/rom  the  service  of  that  flag 
upon  some  distinct  and  separate  duty,  such  superior  authority 
giving  her  orders  not  confirmatory  of  or  coincident  with  the 
orders  she  had  received  from  her  original  flag,  but  suspending 
and  annulling  these  orders  for  a  time,  and  producing  events 
f  586  1     and  captures  which,  under  such  original  orders,  would  never 
have  occurred,  the  original  flag,  whose  orders  are  so  sus- 
pended, is  not  entitled  to  any  share  in  the  captures  made  un- 
der the  new  orders ;  because  such  original  flag  cannot  be  con- 
sidered as  directing  or  assisting  in  such  captures.    This  case, 
therefore,  decides  only  that  the  original  flag  has  no  title  ;  but 
it  leaves  the  question  untouched,  under  what  circumstances, 
and  to  what  extent  the  other  flag  is  entitled,  where  the  su- 
perior authority  giving  the  new  and  suspending  orders  is  a 

flag-officer. 
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flag-officer.  The  case  of  Holmes  v.  Rainier,  instead  of  being  J8 II . 
in  the  plaintiff's  favour,  seems  to  be  against  him.  There 
Admiral  Prirrgle,  who  had  the  Cape  of  Good  Hope  station,  a  yNE  *ED" 
sent  one  of  his  ships  into  the  station  of  Admiral  Rainier  agaitut 
for  repairs.  Admiral  Rainier  ordered  him,  upon  his  return 
to  his  commanding  officer,  to  convoy  certain  ships;  and, 
whilst  he  was  upon  his  return,  and  before  he  had  got  beyond 
the  limits  of  Admiral  Rainier*s  station  and  reached  that  of 
the  Cape,  he  made  the  captures  which  gave  rise  to  the  action. 
The  action  was  brought,  not  by  .Admiral  Rainier,  who  stood 
in  the  situation  in  which  Lord  Gardner  stands  here,  but  by 
the  executors  of  Sir  Hugh  Christian,  who  succeeded  Admiral 
Pringle  upon  the  Cape  station  :  and  all  that  the  Court  de- 
cided was,  not  that  Admiral  Rainier  was  entitled,  but  that 
Sir  Hugh  Christian  was  not.  Some  expressions,  however,  I 
observe  to  have  fallen  from  myself  and  others  of  the  Judges, 
intimating  an  opinion,  that  where  the  limits  of  a  station  were 
ascertained,  and  the  commander  on  that  station  had  no  special 
power  expressly  given  him  beyond  that  station,  he  could 
only  share  in  such  prizes  as  were  taken  within  such  station. 
These  decisions,  therefore,  do  not  advance  the  plaintiff's 
claim.  And  as  to  the  proclamation,  the  3d  article,  in  that  [  587  ] 
part  which  regulates  the  flag-officer's  eighth,  seems  to  con- 
template captures  within  the  flag  officer's  station,  and  within 
that  station  only  :  and  the  cause  of  its  introduction,  as  col- 
lected by  a  reference  to  the  earlier  proclamations  on  the  sub- 
ject, excludes  all  doubt  as  to  its  meaning.  The  only  object 
of  the  5th  article  was  to  prevent  its  being  supposed  that  the 
inferior  flag  was  part  of  the  superior's  force,  and  construc- 
tively under  his  command,  whilst  on  the  way  to  join  him,  and 
before  the  receipt  of  any  order  from  him.  Upon  the  whole 
it  appears  to  us  that  there  is  nothing  in  the  proclamation 
from  which  any  argument  can  fairly  be  drawn  in  the  plain- 
tiff's favour ;  that  there  is  no  decision  to  support  the  claim ; 
and  as  it  might  be  of  dangerous  consequence  to  the  service 
to  allow  a  flag-officer  upon  one  station  to  appropriate  to  him- 
self a  cruizer  under  the  command  of  a  flag-officer  of  another 
station,  and  to  employ  it  upon  a  cruize  in  a  place  which  does 
not  appear  to  be  within  the  limits  of  his  own  station ;  we  are 
of  opinion,  that  the  plaintiffs  are  on  this  ground  also  not  en- 
titled to  recover,  and  that  the  verdict  should  be  entered  for 
the  defendant.  Postea  to  the  Defendant. 

H  h  2  Cock 
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1811. 
Monday,         Cock  against  Buockhurst  and  Another,  Bail  of  Bell. 

May  27th. 

For  the  pur-  TT^ELL,  the  principal,  became  a  lunatic  in  October  1809, 
pose  of  fixing  Jj  an(j  a  commission  of  lunacy  was  issued  against  him ; 
scire  facias  after  which  the  plaintiff  brought  his  action,  and  recovered 
the  capias  ad  against  him  5000/.  and  upwards,  at  the  sittings  after  last 
endum'  Trinity  Term.  Proceedings  were  thereupon  had  against 
against  the  the  bail;  and  after  the  first  writ  of  scire  facias  sued  out 
must'lu;  the  aga'nst  them,  when  they  were  in  time  to  render  their  prin- 
tout- last  days  cipal,  they  took  out  a  writ  of  habeas  corpus,  and  had  him 

in  the  office  rea(jy  jn  the  vicinity  of  the  Court  to  have  rendered  him; 
before  the  re-    *W"J  . ,     .  «.  .  ~  ... 

turn.  And       when  the  Court,  considering  the  condition  of  the  principal, 

the  bail  hav-  an(j  wjtjj  a  vjew  to  an  arrangement  between  the  parties, 
lDff  once  been  .       .  .  ,  x.      .    ..     .r 

prepared  to      gave  a  rule  nisi  to  enter  an  exoneretur  on  the  bail  piece,  or 

render  their  for  further  time  to  render  the  principal :  but  no  arrangement 
thneC,which  having  been  made,  and  the  rule  being  resisted  in  last  Hilary 
they  then  Term  (a),  the  Court  held  themselves  bound  to  discharge  it 
inconse-0  °"  on  k°tb  Pomts«  Ifl  the  mean  time,  however,  the  plaintiff 
quence  of  a     proceeded  with  his  writs  of  scire  facias  against  the  bail ;  and 

rulenisitaken  ^0U2;n  jt  nGw  seemed  probable  that  the  alias  writ  of  scire 
out  by  them  °  S    *  ,  ,  , 

on  the  sug-      facias  was  sued  out  before,  yet  that  was  not  known  to  the 

gestion  ot  the  ^ajj  at  ^e  time,  and  it  was  not  brought  into  the  office,  as  it 
Court,  with  a  '  3  .  .  . 

view  toanar-  was  stated,  till  the  day  after  the  rule  nisi  had  been  obtained. 

rangement  jn  consequence  of  this,  a   second  application   was  made 

between°the  on  behalf  of  the  bail  in  this  term,  to  set  aside  the  alias  writ 

[  689  ]  of  scire  facias,  as  having  been  improperly  issued  pending 

parties,  (the  tne  former  rule :    but  the  rule  for  that  purpose  was  dis- 

ing  a  lunatic,)  charged  a  few  days  ago;    the  Court,  on  consideration  of 

which  rule  the  terms  of  the  first  rule,  not  thinking  that  the  plaintiff 

discharged,  was  thereby  restrained  from  proceeding  against  the  bail, 

without  pro-  After  which  the  plaintiff  continuing  to  proceed  against  the 

vidinz  for  the  ,     ., 

bail  to  be         ba»5 

placed  in  the       Curwood^  on  Friday  last,  the  24th  of  May,  made  the  present 

thatthe"  were  aPP^cation> on  their  part,  to  set  aside  the  proceedings  against 
in  before ;  the 

Court,  in  a  subsequent  terra,  permitted  the  bail  to  take  the  above  objection  to  the  re- 
gularity of  the  proceedings,  though  they  had  before,  in  the  same  term,  before  they  were 
aware  of  this  objection,  brought  forward  another  objection,  which  was  over-ruled. 

(«)  Vide  Cock  v.  Bell,  ante,  855. 

them 
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them  for  irregularity,  on  the  ground  of  the  capias  ad  eatisfa-  181 1. 
ciendum  against  the  principal,  which  was  tested  on  the  6th  of 
November,  returnable  in  eight  days  of  St.  Martin,  (t.  e.  on  the  a^ain»t 
i?2d  of  Noxembe r,)  and  which,  by  the  practice  of  the  Court,  Brockhurst. 
should  have  lain  in  the  office  for  the  last  four  days,  was  taken 
out  on  the  20th  ;  and  therefore  that  the  writs  of  scire  facias, 
founded  on  the  return  of  non  est  inventus  to  the  capias,  were 
irregularly  issued.  For  which  he  cited  Forty  v.  Hermer,{a) 
where  a  scire  facias  against  bail  was  set  aside  upon  the  same 
objection.  The  Court  then  enquired  why  this  objection  had  not 
been  taken  before,  which  existed,  if  at  all,  at  the  time  when  the 
former  application  had  been  made  to  set  aside  the  scire  facias 
against  the  bail  for  irregularity,  which  had  been  recently  dis- 
charged. It  was  answered,  that  this  objection  was  not  known 
to  the  bail  at  the  time,  and  did  not  appear  upon  the  former 
affidavits.  The  Court  thereupon,  considering  the  largeness  of 
the  sum,  and  what  had  passed  before  in  court,  partly  upon  their 
own  suggestion,  granted  a  rule  to  shew  cause  ;  but  intimated 
that  he  should  be  prepared  to  answer  this  objection,  which  no 
doubt  would  be  taken  upon  shewing  cause. 

Taddy  now  opposed  the  rule,  on  behalf  of  the  plaintiff,  £  590  ] 
and  first  denied  that  the  same  rule  of  practice  which  required 
the  scire  facias  to  lie  the  last  four  days  in  the  office  before  the 
return,  applied  also  to  the  capias  ad  satisfaciendum  against 
the  principal :  and  here  the  capias  had  lain  more  than  four, 
though  not  the  last  four  day  s  in  the  office.  And  the  same  rea- 
son, he  observed,  did  not  apply  ;  because  the  writs  of  scire 
facias  were  never  served  on  the  bail,  and  they  courd  only 
know  of  the  proceeding  against  them  by  searching  the  office ; 
but  the  capias  might  be  served  on  the  principal  if  he  could  be 
found,  which  would  exonerate  the  bail.  |"The  Court  observed 
that  in  order  to  found  the  proceedings  against  the  bail,  there 
must  be  a  return  of  non  est  inventus  to  the  capias;  and  there- 
fore there  was  the  same  reason  for  its  lying  the  last  four  days 
in  the  office,  in  order  to  give  the  bail  an  opportunity  of 
searching,  that  they  might  have  notice  whether  they  were  to 
be  fixed  at  the  return  of  the  writ.]  In  fact  the  capias  is 
never  attempted  to  be  served,  and  therefore  its  lying  in  the 
office  is  mere  form.  \Bayley,  J.  Suppose  the  principal  died 
before  the  return  of  the  capias?}  He  then  objected  that  this 
(«)  4  Term  Rep.  583. 

application 
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1811.       application  came  too  late  after  two  former  ineffectual  appli- 
""  cations  on  the  part  of  the  bail  for  relief,  the  last  of  which  was 

against  made  on  the  ground  of  a  subsequent  irregularity  to  that  which 
Brockhurst.  was  now  relied  on.  The  rule  has  been  laid  down  in  cases  (a) 
upon  the  annuity  act,  that  the  Court  would  not  entertain  a 
second  application,  upon  an  objection  to  an  annuity,  which 
might  have  been  made  upon  the  first :  and  this  rule  must  hold 
still  more  strongly  in  matters  of  practice,  where  the  Court  al- 
£  591  J  ways  require  that  the  party  objecting  to  a  jnere  irregularity 
should  apply  in  the  first  instance  before  any  further  proceed- 
ing is  taken  ;  considering  every  subsequent  step  taken  as  a 
waver  of  any  objection  to  the  preceding  step. 

Topping  and  Curwood,  in  support  of  the  rule,  said  that  it 
appeared  by  the  affidavits  of  the  bail,  that  they  were  not  in- 
demnified in  this  case;  and  as  they  were  prepared  in  time  to 
have  rendered  the  lunatic,  when  the  first  rule  was  taken  out 
at  the  recommendation  of  the  Court,  they  were  entitled  to 
every  indulgence  consistently  with  the  strict  rules  of  practice, 
and  within  the  discretionary  power  of  the  Court.  That  the  / 
plaintiff  was  now  put  in  the  same  situation  as  he  would  have 
been  in  if  the  bail  had  rendered  their  principal  when  they 
were  first  prepared  to  have  done  so;  for  on  the  18th  of  Fe- 
hruary  he  was  rendered  on  another  habeas  corpus  issued. 
[LordEllenborough,  C.J.  said  that  if  the  Court  were  clearly 
satisfied  that  the  bail  had  been  misled  by  the  terms  of  a  rule 
issued  at  the  suggestion  of  the  Court,  they  would  not  suffer 
them  to  be  prejudiced  by  it.]  They  said  that  the  irregularity 
now  complained  of  was  clear ;  for  besides  the  case  of  Forty 
y.Hermer  (b)  before  referred  to,  there  is  a  case  in  Salkeid(c) 
which  says  that  the  capias  ad  satisfaciendum  against  the  prin- 
cipal, in  order  to  charge  the  bail,  must  lie  four  days  exclu- 
sive in  the  sheriff's  office ;  and  this  has  always  been  deemed 
to  mean  the  four  last  days.  Then  as  to  the  bail  lying  by  and 
taking  another  objection  to  the  irregularity  of  the  proceed- 
[  592  ]  ino8j  they  were  driven,  in  order  to  save  themselves  for  the 
time,  to  bring  forward  the  first  objection  which  offered,  and 

(a)  Greathead  v.  Bromley,  7  Term  Rep.  455. j  and  Schumann  v.  Wea~ 
therhead,  1  East,  537. 

(ft)  4  Term  Rep.  583.;  and  Tide  Reg.  Gen.  E.  5  Geo.  2.  R.  If  0.  of  K. 
B.  11. 

(c)  Anon.  p.  599. 

before 
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before  they  were  apprized  of  this  objection,  not  thinking  that        1811. 
the  plaintiff  would  have  proceeded  pending  the  first  rule.  " 

Lord  Ellenborougii,  C.J.  It  is  very  convenient  to  abide  again»t 
by  the  rule  of  the  Court,  that  parties,  who  mean  to  take  ad-  Brockhurit. 
vantage  of  any  defect  of  form,  shall  bring  forward  all  their 
objections  at  once,  and  not  by  piece-meal.  But  if  the  bail  in 
this  case  have  neglected  to  do  that  which  they  were  once  in  a 
condition  to  have  done,  and  were  prepared  to  do  in  conse- 
quence of  their  having  fairly  understood  at  the  time  that  the 
Court  had  sufficiently  provided  for  their  security  by  putting 
them  in  the  same  situation,  after  the  first  rule  was  disposed 
of,  which  they  were  in  at  the  time  when  that  rule  was  granted, 
the  Court  would  do  injustice  not  to  protect  them.  Their  pre- 
sent embarrassment  has  grown  out  of  the  act  of  the  Court,  ra- 
ther than  from  their  own  neglect.  Then,  as  to  the  point  of 
practice,  we  think  that  in  order  to  fix  the  bail,  the  writ  of  ca- 
pias ad  satisfaciendum  ought  to  have  lain  the  last  four  days 
in  the  office. 

The  other  judges  agreed;  and  the  Court  thereupon,  the 
principal  having  been  rendered,  stayed  the  proceedings 
against  the  bail :  but,  as  this  was  done  in  relief  of  the  bail  un- 
der the  special  circumstances  of  the  case,  they  directed  the 
rule  to  be  made  absolute  on  payment  of  costs  by  the  bail. 
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ABATEMENT. 

IF  defendant  put  in  special  bail  within 
four  days  in  a  town  cause,  he  is  en- 
titled to  plead  iu  abatement,  provided 
such  bail  be  afterwards  perfected  in 
time :  though  he  had  before  put  in 
other  bail  and  given  notice  of  justify- 
ing, but  had  withdrawn  them  in  time. 
Hopkinson  v.  Henri/,  M.  51  G.  3. 

170 

ACCOUNT,  AND  ACCOUNT 
STATED, 

1  An  admission  by  a  defendant  that  so 
much  was  agreed  to  be  paid  to  the 
plaintiff  for  the  sale  of  standing  trees, 
made  after  the  trees  had  been  felled 
and  taken  away  by  the  defendant, 
will  support  a  count  upon  an  account 
stated,  though  not  for  goods  sold  and 
delivered.  Knowles  v.  Michel,  H.  51 
G.  3.  249 

2  Part-owners  of  a  ship  having  agreed 
"  Each  and  every  of  them  with  the 
others  and  each  and  every  of  the 
others,"  that  the  ship  should  pro- 
ceed on  a  certain  voyage  under  the 
exclusive  management  and  control  of 


ACTION  ON  THE  CASE. 

one  of  them  as  ship's  husband;  and 
that  after  her  return  "  a  full  account 
should  be  made  of  the  said  ship  and 
her  concerns,"  and  the  neat  profits  be 
divided  in  proportion,  after  deduct- 
ing all  charges  ;  the  duty  of  making 
out  such  account  is  cast  upon  the 
ship's  husband;  and  for  not  doing 
so,  and  not  dividing  the  neat  profits, 
after  deducting  all  charges,  within 
a  reasonable  time  after  the  ship's  re- 
turn, an  action  lies  against  him  upon 
the  agreement  of  each  of  the  part- 
owners;  though  it  be  not  averred  in 
terms  that  the  charges  were  or  could 
have  been  ascertained  before  the  ac- 
tion brought;  for  that  is  matter  of 
defence.    Owston  v.  Ogle,  E.  516?.  3. 

538 

ACTION  ON  THE  CASE, 

See  Commox,  1. 

A  vessel  hired  by  the  Lords  Com- 
missioners of  the  Admiralty,  and  em- 
ployed to  cruize  against  smugglers,  the 
master  and  crew  of  which  were  ap- 
pointed by  the  owner,  but  which  was 

placed 
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placed  under  the  superior  command  of 
a  captain  appointed  by  the  Board,  is 
forfeitable  for  an  act  of  smuggling  com- 
mitted on  board  by  such  Admiralty 
captain,  as  well  as  by  the  owner's  mas* 
ter  and  crew:  and  theownerhas  his  re- 
medy over,  by  action  on  the  case 
against  such  Admiralty  captain  to  re- 
cover damages  for  the  loss  of  his  ship 
by  thecondemnation,  though  that  pro- 
ceeded upon  acts  of  smuggling  stated 
to  be  by  persons  unknown :  and 
though  it  appeared  in  fact  that  the 
master  and  mate  appointed  by  the 
owner  were  also  concerned  in  acts  of 
smuggling  on  board.  Blewitt  v.  Hill, 
M.  51  G.  3.  13 

2  A  count  in  an  action  on  the  case  stated 
that  whereas  heretofore,  &c.  the  plain- 
tiffs agreed  to  purchase,  and  the  de- 
fendants to  sell  and  deliver  to  them, 
at  a  certain  rate  or  price  per  pound, 
to  be  paid  in  a  manner  then  stipulated 
between  them,  40  bags  of  wool,  to  be 
delivered  by  the  defendants  to  the 
plaintiffs,  at  a  time  which  before  the 
making  of  the  promise  of  the  defend- 
ants oftermentioned,  had  elapsed,  but 
which  wool  had  not  then  been  deli- 
vered ;  and  thereupon, in  consideration 
of  the  premises,  andalso  in  considera- 
tion that  the  plaintiffs  would  still  re- 
ceive and  pay  for  the  said  wool,  at  the 
rate  or  price,  and  in  manner  last 
aforesaid,  on  the  delivery  of  it  within 
a  reasonable  time,  the  defendants  pro- 
mised the  plaintiffs  to  deliver  the  said 
wool  accordingly  within  such  reason- 
able time  as  aforesaid  :  and  then  al- 
leged that  though  the  plaintiffs,  for  a 
reasonable  time  after  the  defendants' 
promise,  were  ready  and  willing  to 
receive  and  pay  for  the  wool,  at  the 
rate  or  price  and  in  manner  last 
aforesaid,  yet  the  defendants  would 
not  deliver,  &c. :  held  that  this  was 
too  general  and  bad  upon  special  de- 
murrer ;  inasmuch  as  noprice  andman- 
ner  of  payment  were  mentioned,  which 
were  referred  to  in,  and  incorporated 
with,  and  made  part  of  the  consider- 


ation of,  the  new  promise  declared 
on ;  and  without  such  price  being 
stated,  no  measure  was  given  to  the 
jury  for  estimating  the  damage  to  the 
plaintiffs  by  the  non-delivery  of  the 
goods.  Andrews  and  Others  v.  White- 
head and  Another,  M.  51  G.  3.     102 

ADJOURNMENT, 

See  Appeal,  2. 

ADMINISTRATION. 

An  examined  copy  of  the  act-book  in 
the  registry  of  the  Prerogative  Court 
of  Canterbury  stating'  that  adminis- 
tration was  granted  to  the  defendant 
of  her  husband's  goods  at  such  a 
time,  is  proof  of  her  being  such  admi- 
nistratrix, in  an  action  against  her  as 
such,  without  giving  her  notice  to 
produce  the  letters  of  administration. 
Davis  v.  Williams,  Administratrix. 
H.  51  6r.  3.  232 

S.  P.  Ray  and  Another,  Assignees  of 
Larkin,  t.  Clerk,  London  sittings  af- 
ter Ilil.  or  Easter  1775,  cor.  Lord 
Mansfield,  C.  J.  ib.  238 

ADMIRALTY  VESSEL, 

See  Smuggling,  1. 

AFFIDAVITS. 

Affidavits  not  entitled  in  the  King'* 
Bench  and  sworn  before  A.  B.,  a  com- 
missioner, &c. ;  without  stating  him 
to  be  a  commissioner  of  this  court; 
cannot  be  read  :  but  those  sworn  in 
court,  or  before  a  Judge  of  the  court, 
though  not  entitled  in  the  King's 
Bench,  may  be  read.  The  King  v. 
Hare,  T.  50  G.  3.  189 

AGENT  AND  PRINCIPAL, 

See  Insurance,  1.  4. 

1  Where  an  agent  had  received  a 
Bank-note  remitted  by  his  principal 
abroad,  which  was  challenged  to  be 

the 
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(he  property  of  a  third  person,  from  I 
whom  it  had  been  obtained  by  fraud, 
and  stopped  by  the  Bank  :  in  trover 
by  such  agent  against  the  Bank  for 
the  recovery  of  the  note,  evidence 
being  given  to  affect  his  principal 
with  the  fraud,  the  question  was 
not  altered  by  such  agent,  who  re- 
ceived it  on  account,  having,  after 
nolice^  made  payments  for  his  prin- 
cipal, which  turned  the  balance  in 
favour  of  such  agent.  Solomons  v. 
The  Bank  of  England,  M.  32  G.  3. 
B.  R.  135 

2.  A  share  in  the  London  Institution, 
incorporated  by  charter  for  the  ad- 
vancement of  literature,  &c.  cannot 
be  transferred  until  the  proprietor 
shall,  by  writing  under  his  hand,  sig- 
nify his  desire  so  to  do,  to  the  com- 
mittee of  managers,  and  mention 
therein  the  name,  Sfc.  and  other  de- 
scription of  the  person  to  whom  he 
is  desirous  the  same  should  be  trans- 
ferred, which  person  is  to  be  ap- 
proved by  the  committee  :  held,  that 
a  note  addressed  to  them  in  these 
words :  "  Having  disposed  of  my 
share  in  the  London  Institution  to 
[leaving  a  blank  for  the  name,"]  I  beg 
leave  to  recommend  him  to  be  elected 
in  my  place,  as  a  proprietor,"  &c. 
and  signed  by  the  proprietor  ;  which 
note  was  left  in  the  hands  of  an  agent, 
(the  clerk  of  the  society,)  for  the 
purpose  of  selling  the  share  ;  did  not 
authorize  such  agent  to  fill  up  the 
blank  himself  with  the  name  of  the 
purchaser  with  whom  he  contracted 
for  the  price,  against  the  rules  of  the 
society,  which  require  the  recom- 
mendation of  the  candidate  to  be 
Touched  by  the  proprietor  himself, 
iuserting  his  name,  &c.  in  the  paper  ; 
and  consequently  the  agent  had  no 
authority,  before  the  transfer  was  so 
completed,  to  receive  the  money  of 
the  purchaser,  and  to  insert  his  name 
in  the  blank,  unknown  to  the  pro- 
prietor.    And  such  purchaser  paying 


the  money  before  the  time  of  pay- 
ment when  the  transfer  from  the  pro- 
prietor was  complete,  pays  it  at  his 
own  risk  to  the  agent,  whom  he 
thereby  makes  his  own  for  that  pur- 
pose. And  such  agent  afterwards 
absconding  with  the  money,  and  the 
society  disallowing  the  transfer  upon 
the  interference  of  the  proprietor  ; 
held,  that  the  purchaser  could  not 
recover  the  amount  from  such  pro- 
prietor in  an  action  for  money  had 
and  received.  Parnther  v.  Gailskell, 
E.  51  6?.  3.  432 

3.  The  holder  in  America  of  two  bills 
of  the  same  tenor,  having  trans- 
mitted them  to  his  agents  here,  to 
present  them  for  acceptance,  and  re- 
ceive the  money  when  due,  and  pay 
over  a  part  to  the  plaintiff;  while  the 
bills  so  remained  in  his  agent's  hands, 
agreed  with  the  defendant,  the  in- 
dorser,  (who  had  lent  hjs  indorse- 
ment on  each  to  the  drawer,  from 
whom  the  holder  received  them,) 
that  upon  payment  of  one  of  the  bills 
he  should  be  exonerated  from  both. 
In  the  mean  time  the  bills  having 
been  presented  for  acceptance  by  the 
agents  and  dishonoured  ;  after  the  dis- 
honour, the  agents,  not  knowing  of 
such  agreement  between  their  prin- 
cipal and  the  indorser,  assigned  one  of 
the  dishonoured  bills  to  the  plaintiff, 
who  was  informed  of  the  dishonour, 
and  who  received  it  liable  to  all  its 
infirmities,  but  without  notice  of 
such  agreement  :  held,  that  the  bill 
so  received  by  the  plaintiff  was  bound 
by  the  agreement ;  and  that  the  de- 
fendant, having  afterwards,  but  be- 
fore this  action,  taken  up  and  dis- 
charged the  other  bill  which  had  re- 
mained in  the  hands  of  the  same  agents, 
was  discharged  from  both.  Crossley  t. 
Ham,  E.  51  G.  3.  498 

4.  The  plaintiffs  and  thedefendant  hav- 
ing each  lodged  their  respective  India 
bonds  with  the  same  bankers,  who 
afterwards  privily  and  without  the 

defendant's 
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defendant's  authority  sold  his  bonds, 
and  upon  his  demand  of  them  de- 
livered up  to  him  the  India  bonds  of 
the  plaintiff  to  the  same  total  amount, 
and  payable  to  the  same  obligee, 
(being  always  the  treasurer  of  the 
company,  who  indorses  such  bonds 
in  blank  before  they  are  circulated,) 
but  having  different  numbers  and  for 
different  separate  sums,  and  there- 
fore manifestly  distinguishable  from 
his  own  bonds;  though  the  defendant 
did  not  know  that  they  were  the  pro- 
perty of  another,  but  was  told  by  the 
bankers  that  they  had  exchanged  his 
original  bonds,  for  these  :  held,  that 
the  defendant,  having  sold  the  plain- 
tiffs  bonds  so  received,  was  liable  to 
answer  over  to  them  for  the  amount 
in  an  action  of  assumpsit  for  money 
had  and  received  to  their  use.  Glyn, 
Bart,  and  Another,  v.  Baker ',  E.  51 
G.  3.  509 

AGREEMENT, 

See  Account,  2.  Action  on  the 
Case.  Landlord  and  Tenant, 
1.  Partners.  Variance,  2,  3. 
Stamp. 

1.  The  defendant  agreed  in  writing  to 
take  one  half  share  of  certain  goods 
bought  by  the  plaintiff  on  their  joint 
account ;  half  in  the  profit  or  loss  ; 
and  to  furnish  the  plaintiff  with  half 
the  amount  in  time  for  the  payment 
thereof ;  the  goods  being  to  be  paid 
for  by  bills  :  held,  1st,  that  this  was 
an  agreement  relating  to  the  sale  of 
goods,  within  the  exemption  in  the 
stamp  act,  44  G.  3.  c.  98.  sched.  A, 
and  did  not  require  a  stamp.  Ven- 
ning v.  Leckie,  M.  51  G.  3.  7 

2.  Secondly,  that  the  plaintiff  having 
paid  the  whole  price  of  the  goods, 
which  were  to  constitute  the  partner- 
ship stock,  to  which  both  parties  were 
to  contribute  equally  ;  an  action  lay 
against  the  defendant  for  his  moiety 


of  the  price  which  was  to  be  fur- 
nished by  him  in  the  first  instance; 
although  there  might  be  an  account 
to  be  taken  between  them,  as  part- 
ners, upon  the  subsequent  disposal  of 
the  joint  stock.  ibid. 

3.  An  instrument,  executed  on  the  24th 
November  1807,  upon  an  agreement 
stamp,  setting  forth  the  conditions  of 
setting  a  farm,  and  the  regulations  to 
be  observed  by  the  tenant;  that  the 
term  was  to  be  from  year  to  year  ; 
the  lands  to  be  entered  upon  the  23d 
of  February  1808,  and  the  housing 
on  the  12th  of  May ;  and  that  a 
lease  was  to  be  made  upon  these  con- 
ditions with  all  usual  covenants  ;"  at 
the  foot  of  which  the  defendant 
wrote,  "  /  agree  to  take  lot  1 ,  (the 
"  premises  in  question,)  at  the  rent, 
*'  Sfc.  subject  to  the  covenants  f*  is 
an  agreement  for  a  lease,  and  not  a 
present  demise ;  there  being  not  only 
a  stipulation  for  a  future  lease,  but 
time  given  to  prepare  it  before  the 
commencement  of  the  term,  and  no 
present  occupation  as  a  tenant  con- 
tracted for.  But  after  the  defendant 
had  been  let  into  possession  under 
such  agreement,  and  had  paid  rent 
under  it :  held,  that  that  was  suffi- 
cient to  satisfy  a  count  against  him 
as  tenant  upon  a  demise,  for  misma- 
nagement of  the  farm  contrary  to  the 
terms  of  such  agreement;  such  count 
stating,  that  whereas  the  plaintiff  had 
demised,  Sfc.  And  held,  that  it  was 
not  necessary  to  state  the  whole  of 
the  agreement,  if  the  part  omitted 
did  not  qualify  that  which  was  stated. 
Tempest  v.   Rowling,  M.  51   G.  3. 

18 

4.  In  assumpsit  upon  a  memorandum  for 
a  charter-party,  describing  the  agree- 
ment of  the  defendant  the  ship-owner, 
to  proceed  with  all  convenient  speed 
to  a  foreign  port,  and  there  load, 
within  20  running  days,  a  cargo 
from  the  plaintiff's  factors,  and 
therewith  return  home,  and  in  15  run- 
ning 
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ning  days  deliver  the  same,  on  pay- 
ment of  certain  freight ;  concluding 
with  a  certain  penalty  for  non-per- 
formance: held,  that  the  plaintiff 
might  recover  damages  on  the  breach 
of  the  contract,  in  the  defendant's 
not  permitting  the  vessel  to  proceed 
on  the  voyage,  beyond  the  amount  of 
the  penalty.  Harrison  v.  Wright, 
if.  51  G.  3.  343 

ALIEN  AND  ALIEN  ENEMY, 

See  Bail  0. 

A  native  Spaniard,  domiciled  here  in 
time  of  war  between  this  country  and 
Spain,  having  been  licensed  in  gene- 
ral terms  by  the  king  to  ship  goods 
in  a  neutral  vessel  from  hence  to  cer- 
tain ports  of  Spain;  such  commerce 
is  legalized  for  all  purposes  of  its  due 
aud  effectual  prosecution,  either  for 
the  benefit  of  the  party  himself  or  of 
his  correspondents,  though  residing 
in  the  enemy's  country  ;  and  such 
goods  may,  therefore,  be  insured  by 
him,  either  on  his  own  account,  or 
as  agent  for  them  :  and  he  may  sue 
aud  recover  upon  the  policy  in  his 
own  name  in  case  of  a  loss  by  cap- 
ture ;  and  this,  though  the  prize, 
which  was  taken  by  a  French  pri- 
vateer, (France  being  a  co-belligerent 
with  Spain  in  the  war,  and  both  go- 
vernments having  issued  similar  de- 
crees against  the  British  commerce,) 
was  afterwards  condemned  by  a 
French  consular  court  then  sitting  in 
a  port  of  Spain,  into  which  the  prize 
was  carried :  for  in  respect  of  the 
purposes  of  such  licensed  trading, 
the  subjects  of  Spain  concerned  in  it 
are  to  be  regarded  as  British  subjects. 
Usparicha  v.    Noble,    H.  51  G.  3. 

332 

APPEAL. 

1  Coupling  the  stat.  35  G.  3.  c.  101. 
(which  enables  two  justices  to  sus- 


pend orders  of  removal  on  account 
of  the  sickness  of  the  paupers,  and 
to  give  the  costs  of  such  suspensions, 
with  an  appeal  against  such  costs  if 
they  amount  to  20/.)  with  the  stat.  3 
W.  &  M.  c.  11.  *.  9.  (which  gives  an 
appeal  to  the  party  grievedby  any  de- 
termination of  the  justices  respecting 
the  settlements  of  paupers  by  the 
means  there  mentioned;)  appeals  lie 
against  an  order  of  removal  which 
was  suspended,  and  against  a  subse- 
quent order  for  costs  :  notwithstand- 
ing the  death  of  the  pauper  before  any 
removal  of  him  in  fact  made,  and 
though  the  costs  were  under  20/. ; 
such  order  for  costs  attaching  by  con- 
sequence a  grievance  on  the  parish 
to  which  the  order  of  removal  was 
made,  if  the  pauper  were  not  settled 
in  it.  The  King  v.  The  Inhabitants 
of  St.  Mary-le-Bone  in  Middlesex, 
M.  51  G.  3.  51 

2  Though  a  statute,  giving  an  appeal  to 
the  sessions  within  four  months  after 
the  cause  of  complaint  shall  arise, 
direct  the  justices  at  the  said  ses- 
sions to  hear  and  determine  the  mat- 
ter of  such  appeal,  &c. ;  yet  it  seems 
that  they  have  an  incidental  power  of 
adjourning  it  to  another  sessions, 
upon  lawful  cause,  such  as  the  ab- 
sence of  a  material  witness,  of  the  suf- 
ficiency of  which  they  are  to  judge. 
The  King  v.  The  Justices  of  Wilts, 
H.51G.3.  352 

3  But  where  the  appeal  was  against  the 
sufficiency  of  an  allotment  under  an 
inclosure  act,  and  it  appeared  that  the 
ground  was  staked  out  in  March, 
when  the  appellant  took  possession  of 
and  cropped  it,  though  no  final  award 
was  made  of  it  by  the  commissioners 
till  long  afterwards ;  yet  an  appeal 
lodged  at  the  October  sessions  was 
held  to  be  out  of  time;  and  this, 
though  a  small  part  of  the  allot- 
ment was,  with  the  appellant's  con- 
sent,  exchanged   so    late    as   July. 

ibid. 
APPREN- 


598 


ASSUMPSIT. 


APPRENTICE, 

See  Settlement — by  Apprenticeship. 

ARTICLES  OF   THE  PEACE, 
See  Husband  and  Wife. 

1  One  against  whom  articles  of  the 
peace  are  exhibited  is  not  entitled  to 
read  affidavits  on  his  own  behalf,  in 
contradiction  of  the  facts  sworn  to 
against  him  in  such  articles.  The 
King  v.    Doherty,    31.  51   G.   3. 

171 
S.  P.  Rex  v.  Bringloe  and  Others,  M. 
7  G.  2.  cited  ib.  174 

2  Where  a  person  exhibits  articles  of 
the  peace,and  swears  that  her  life  is  in 
danger,  the  truth  of  the  facts  cannot 
be  controverted.  Lord  Vane's  case, 
H.17G.1.  172 

3  There  ought  to  be  a  reasonable  found- 
ation on  the  face  of  the  articles  to 
induce  a  fear  of  personal  danger,  be- 
fore the  Court  will  require  sureties  of 
the  peace.  ibid. 

ASSAULT. 

In  debt  on  bond  conditioned  not.  to  as- 
sault, molest,  or  injure  the  person  of 
the  plaintiff:  the  replication  alleging 
that  thedefendant  assaulted,  molested, 
and  injured  the  person  of  the  plaintiff 
by  then  and  there  beating,  &c.  and 
otherwise  ill-treating  him,  is  sustained 
by  evidence  that  the  defendant,  who 
was  sitting  in  the  same  room,  jumped 
up  from  his  seat  with  his  fist  clenched, 
as  if  to  strike  the  plaintiff,  but  was 
pulled  back  to  his  seat  by  another 
before  he  was  within  reach  of  the 
plaintiff.  Tombs  v.  Painter,  M.  51 
6?.  3.  1 

ASSUMPSIT, 
See  Action  on  the  Case.     Charter- 
party,  1.    Penal  Sum. 

1  One  who  is  subpeenaed  as  a  witness, 
and  attends  at  the  trial,  but  there  re- 
fuses to  give  evidence,  unless  his  ex- 
penses are  paid,  and  is  thereupon  not 


examined,  may  yet  maintain  assump- 
sit for  his  necessary  expenc.es  of  at- 
tendance against  the  party  who  sub- 
poenaed him.  There  was  also  evi- 
dence of  a  promise  t«  pay  the  ex- 
penses at  the  time  of  serving  the 
subpoena ;  which  it  was  contended  was 
waved  by  the  subsequent  refusal  to 
be  examined.  Hallet  v.  Mears,  M. 
51  G.  3.  15 

2  A  stakeholder  receiving  country  bank- 
notes as  money,  and  paying  them 
over  wrongfully  to  the  original  staker, 
after  he  had  lost  the  wager,  is  an- 
swerable to  the  winner  in  an  action 
for  money  had  and  received  to  his 
use.    Pickard  v.  Bankes,  M.  51  G.3. 

20 

3  Where  goods  are  sold  and  delivered 
upon  an  agreement  by  the  vendee  to 
pay  for  them  by  a  bill  at  a  certain 
date;  as  interest  would  have  run' 
upon  such  bill,  if  given,  it  may  be 
recovered  in  an  action  for  the  price 
of  the  goods  brought  after  the  time 
when  such  bill  would  have  become 
due ;  and  it  may  be  recovered  as  part 
of  the  estimated  value  of  the  goods 
upon  the  corrnnn  count  for  goods 
sold  and  delivered.  Marshall  and 
Another  v.  Poole,  and  Another,  M. 
51  G.  3.  The  same  point  was  decided 
in  this  term  in  Boyer  v.  IVarburton, 

98 

4  The  registered  owner  of  a  ship  hav- 
ing chartered  her  to  the  then  cap- 
tain, at  a  rent  for  a  certain  number  of 
voyages,  is  not  liable  for  stores  fur- 
nished to  the  ship  by  order  of  the 
charterer  during  the  charter-party. 
Frazer  v.    March,   1L    51     G.  3. 

238 

5  An  admission  by  a  defendant  that  so 
much  was  agreed  to  be  paid  to  the 
plaintiff  for  the  sale  of  standing  trees, 
made  after  the  trees  had  been  felled 
and  taken  away  by  the  defendant, 
will  support  a  count  upon  an  account 
stated,  though  not  for  goods  sold  and 
delivered.  Knowles  v.  Michel,  II.  51 
<?.  3.  249 

6  The 
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6  The  master  of  a  ship  having  con- 
traded  by  the  bill  of  lading  with  the 
shippers  to  deliver  goods  to  certain 
persons  or  their  assigns,  he  or  they 
paying  freight  for  the  same ;  the 
demanding  and  taking  of  such  goods 
from  the  master  by  a  purchaser  and 
assignee  of  the  bill  of  lading,  without 
the  freight  having  been  paid,  is 
evidence  of  a  new  contract  or  pro- 
mise on  the  part  of  such  purchaser, 
as  the  ultimate  appointee  of  the  ship- 
pers for  the  purpose  of  delivery,  to 
pay  the  freight ;  and  he  is  liable  for 
the  amount  in  an  action  of  indebita- 
tus assumpsit  brought  against  him  by 
the  ship-owner.  Cock  v.  Taylor,  E. 
51  G.  3.  399 

7  A  share  in  the  London  Institution, 
incorporated  by  charter  for  the  ad- 
vancement of  literature,  &c.  cannot 
be  transferred  until    the    proprietor 
shall,    by    writing   under   his  hand, 
signify    his  desire   so  to  do  to  the 
committee  of  managers,  and  mention 
therein  the  name,  Sfc.  and  other  de- 
scription of  the  person  to  whom  he  is 
desirous  the  same   should  be  trans- 
ferred ;    which  person  is  to  be  ap- 
proved by  the  committee  :  held,  that 
a  note,  addressed    to  them    in  these 
words :    M  Having   disposed    of    my 
"  share  in  the  London  Institution  to 
**  [leaving  a  blank  for  the  name,]  I 
u  beg  leave  to  recommend  him  to  be 
"  elected    in    my    place,    as   a  pro- 
prietor," &c,  and  signed  by  the  pro- 
prietor :    which  note  was  left  in  the 
hands  of  an  agent,  (the  clerk  of  the 
society,)  for  the  purpose  of  selling 
the  share ;    did   not   authorize    such 
agent  to  fill  up  the  blank  himself  with 
the  name  of  the  purchaser  with  whom 
he  contracted  for  the  price,  against 
the  rules  of  the  society,  which  require 
the  recommendation  of  the  candidate 
to  be  vouched  by  the  proprietor  him- 
self, inserting  his  name,  Sec.  in  the 
paper :    and  consequently  the  agent 
had  no  authority,  before  the  transfer 
was   so   completed,    to   receive   the 


money  of  the  purchaser  and  to  insert 
his  name  in  the  blank  unknown  to 
the  proprietor.  Aud  such  purchaser, 
paying  the  money  before  the  time  of 
payment  when  the  transfer  from  the 
proprietor  was  complete,  pays  it  at 
his  own  risk  to  the  agent,  whom  he 
thereby  makes  his  own  for  that  pur- 
pose. And  such  agent  afterwards 
absconding  with  the  money,  and  the 
society  disallowing  the  transfer  upon 
the  interference  of  the  proprietor; 
held  that  the  purchaser  could  not  re- 
cover the  amount  from  such  pro- 
prietor in  an  action  for  money  had 
and  received.  Parnther  v.  Gaitskell, 
E.  51  G.  3.  432 

8  No  action  lies  by  the  reversioner  and 
owner  of  the  inheritance  to  recover 
the  value  of  timber,  cut  by  the  de- 
ceased tenant  for  life  after  a  fine  le- 
vied by  her,  whereby  she  acquired  a 
base  fee,  and  before  the  avoidance  of 
such  fine  aud  base  fee  by  the  entry  of 
the    reversioner    for   that   purpose ; 
such  entry  not  revesting  the  rever- 
sioner's old  estate  by  relation  during 
the  continuance  of  the  base  fee  thus 
created,  so  as  to  entitle  him  at  law 
to  the  timber  and  other  mesne  profits 
taken    during   that    interval.      Even 
supposing  that  after  the  statute  of  li- 
mitations   had    run    against    the   ap- 
propriate action,  by  the  reversioner 
against  the  tenant  for  life,  for  mesne 
profits,  or  for  waste,  upon  the  original 
wrongful   act  of  cutting  down    and 
converting    the    trees,   an   action   of 
assumpsit  for  money  had  and  received 
for  the  purchase-money  of  the  trees 
sold,  which  was  in  fact  paid  to  the 
former  tenant  for  life  within  six  years, 
was  maintainable  against  her  repre- 
sentatives after  her  death.    Hughesr. 
Thomas  and  Another,  Executrixes  of 
Ann  Evans,  E.  51  G.  3.  474 

9  The  plaintiffs  and  the  defendant  hav- 
ing each  lodged  their  respective  India 
bonds  with  the  same  bankers,  who 
afterwards  privily,  and  without  the 
defendant's  authority,  sold  his  bonds ; 

and 
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and  upon  his  demand  of  them  deli- 
vered up  to  him  the  India  bonds  of 
the  plaintiffs  to  the  same  total  amount, 
and  payable  to  the  same  obligee, 
(being  always  the  treasurer  of  the 
company,  who  indorses  such  bonds, 
in  blank  before  they  are  circulated,) 
but  having  different  numbers,  and  for 
different  separate  sums,  and  therefore 
manifestly  distinguishable  from  his 
own  bonds ;  though  the  defendant 
did  not  know  that  they  were  the  pro- 
perty of  another,  but  was  told  by  the 
bankers  that  they  had  exchanged  his 
original  bonds  for  these  :  held,  that 
the  defendant,  having  sold  the  plain- 
tiff's bonds  so  received  from  his  own 
agents,  who  had  acted  mala  fide  in 
passing  them  to  him,  was  liable  to 
answer  over  to  the  plaintiffs  for  the 
amount  in  an  action  of  assumpsit  for 
money  had  and  received  to  their  use. 
Glyn,  Bart.  v.  Baker,  E.  51  G.  3. 

509 

AWARD. 

1  Where  lessees  of  land  and  of  coal- 
mines found  or  to  be  found  therein 
covenanted  forthwith  to  proceed  to 
sink  for  coals  as  far  as  could  and 
ought  to  be  accomplished  by  persons 
acquainted  with  the  nature  of  col- 
lieries, and  as  in  such  cases  was  usual 
and  customary,  and  to  erect  fire-en- 
gines for  the  purpose  by  the  24th 
June  1806,  or  in  default  thereof  to 
pay  so  much  to  the  lessor  as  arbitra- 
tors should  award;  and  after  the  day 
passed,  without  any  new  pit  sunk, 
&c.  the  parties  named  arbitrators  to 
award  concerning  the  damage,  loss, 
and  delay  to  the  lessor,  if  any,  and 
whether  any  rent  or  other  satisfaction 
should  be  made  to  him  on  that  ac- 
count ;  and  the  lessees  gave  bond  to 
the  lessor  conditioned  to  perform  the 
award  :  and  afterwards  the  arbitrators 
awarded  that  the  lessees  had  not  per- 
formed their  covenant,  by  not  having 
proceeded  to  sink  for  the  said  coal  as 


far  as  could  and  ought  to  be  accom- 
plished, 8fc.  (in  the  words  of  the  co- 
venant,) on  or  before  the  24th  June 
1806;  for  which  they  awarded  to 
the  lessor  150/.  on  account  of  all  da- 
mages and  losses  then  incurred  on  ac- 
count of  such  breach ;  and  further, 
that  the  lessees  should  sink  coal-mines 
and  erect  fire-engines  for  getting  the 
coals  demised  on  or  before  the  24th 
June  1807;  and  in  default  thereof, 
and  until  the  same  should  be  done, 
they  should  pay  a  yearly  rent  of  2001. 
to  the  lessor,  as  a  compensation  for 
the  lord's  share  reserved  under  the 
lease :  held  that  to  an  action  on  the 
bond,  it  was  a  sufficient  answer  by 
the  lessees  to  save  the  condition,  that 
they  had  paid  the  150/.  awarded  for 
the  breach  of  the  covenant  up  to  the 
24th  June  1806  :  and  as  to  the  sub- 
sequent period  from  thence  till  the 
24th  June  1807,  that  on  divers  days 
between,  &c.  they  did  well  and 
truly  sink  for  coal  in  the  lands 
demised  as  far  as  could  and  ought 
to  be  accomplished,  Sfc.  (in  the  words 
of  the  covenant,)  and  were  ready 
and  willing  to  have  sunk  and  com- 
pleted the  pits,  and  to  have  erected 
the  necessary  fire-engines,  &c.  within 
the  time  limited  by  the  award  ;  but 
that  at  the  time  of  making  the  lease, 
and  from  thenceforth,  there  were  no 
mines  of  coal  under  the  lands  as  could 
or  ought  to  be  worked  by  any  person 
acquainted  with  the  nature  of  col- 
lieries, or,  as  in  such  cases  it  was 
usual  or  customary  to  work,  or,  as 
would  have  defrayed  the  necessary 
expences  of  working  and  getting  the 
same :  all  which  premises  the  de- 
fendants ascertained  and  proved  by 
due  and  sufficient  experiments  and 
trials  then  and  there  made.  But 
leave  was  given  to  amend  by  taking 
issue  on  the  sufficiency  of  the  expe- 
riments. Hanson  v.  Boothman  and 
Others,  M.  51  G.  3.  22 

2  Where  a  cause  involving  a  question 
of  law  was  referred  to  a  barrister  un- 
der 
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der  a  rale  of  court  to  settle  all  mat- 
ters in  difference  between  the  parties ; 
and  he  made  hit)  award  thereupon  ; 
but  the  question  of  law  did  not  ap- 
pear upon  the  face  of  the  award  :  the 
Court,  considering  that  it  was  the  in- 
tention of  the  parties  to  refer  the  de- 
cision of  the  merits,  as  well  upon  the 
matter  of  law  as  of  fact,  to  the  arbi- 
trator, refused  to  open  the  award 
again,  upon  a  suggestion  of  the  arbi- 
trator's mistake  in  point  of  law  upon 
the  construction  of  a  contract  be- 
tween the  parties.  Chucc  v.  West- 
more,  II.  51  G.  3.  357 

BAIL. 

1  In  bailable  causes  for  any  sum  ex- 
ceeding 1000/.  it  shall  be  sufficient 
for  the  bail  above  to  justify  in  1000/. 
beyond  the  sum  sworn  to.  R?g- 
Gen.  M.  51  G.  3.  62 

2  Where  the  plaintiff  after  arresting 
and  holding  the  defendant  to  special 
bail  for  50/.,  took  20/.  out  of  Court 
which  the  defendant  had  paid  in,  and 
stayed  further  proceedings :  held  that 
that  did  not  warrant  an  application 
for  costs  on  the  part  of  the  defendant, 
by  the  stat.  43  G.  3.  c.  46.  s.  3. 
against  frivolous  and  vexatious  ar- 
rests, which  authorizes  costs  to  be 
awarded  to  a  defendant  if  the  plaintiff 
do  not  recover  the  sum  for  which 
he  held  the  defendant  to  bail,  and 
had  no  reasonable  or  probable  cause 
for  holding  him  to  bail  to  thatamouut. 
Rouvsroy  v.  Alefson,  M.  51  G.  3. 

.90 

3  If  defendant  put  in  special  bail  within 
four  days  in  a  town  cause,  he  is  en- 
titled to  plead  in  abatement,  provided 
such  bail  be  afterwards  perfected  in 
time ;  though  he  had  before  put  in 
other  bail,  and  given  notice  of  jus- 
tifying, but  had  withdrawn  them  in 
time.  Hopkinson  v.  Henry  and 
Another,  M.  51  G,  3.  170 
Vol.  XIII. 


4  The  defendant  having  been  sued  and 
held  to  bail  by  a  wrong  Christian 
name  ;  but  the  plaintiff  having  de- 
clared against  him,  and  bail  having 
been  put  in  and  perfected  for  him  by 
his  right  name ;  the  hail  cannot  af- 
terwards object  to  the  irregularity 
upon  a  motion  to  enter  an  exoneretur 
upon  the  bail-piece.  Clark  v.  Baker, 
II.  51  G.  3.  273 

5  Time  refused  to  be  enlarged  for  the 
bail  to  render  their  principal,  on  an 
affidavit  that  he  was  a  lunatic;  it  not 
appearing  that  he  was  in  such  a  state 
as  to  occasion  any  immediate  peril  of 
life  either  to  himself  or  those  about 
him.      Cock  v.   Bell,   II.  51   G.  3. 

355 

6  The  defendant  being  in  custody  of  a 
messenger  under  an  order  of  the  Se- 
cretary of  State  for  the  purpose  of 
being  sent  out  of  the  kingdom  by 
virtue  of  the  Alien  Act,  41  G.  3. 
c.  155.,  the  Court  refused  to  issue  a 
habeas  corpus,  on  the  application  of 
his  bail,  to  bring  him  up,  that  they 
might  render  him  in  their  own  dis- 
charge, on  account  of  the  public  in- 
convenience, and  probable  risk  of  his 
passage,  which  had  been  taken  in  a 
ship  immediately  about  to  sail  to  his 
destined  port.  But  they  also  re- 
fused, while  he  was  still  in  the 
kingdom,  and  might  possibly  be  set  at 
large  again,  to  enter  an  exoneretur  on 
the  bail-piece :  but  they  said  they 
would  remember  that  the  situation  of 
the  bail  was  without  any  fault  of 
theirs,  if  any  proceedings  were  taken 
against  them  in  the  mean  time. 
Folkein  v.  Critico,  E.  51  G.  3.     457 

7  For  the  purpose  of  fixing  the  bail 
on  scire  facias,  the  capias  ad  satis- 
faciendum against  the  principal  must 
lie  the  four  last  days  in  the  office  be- 
fore the  return  :  and  the  bail  having 
once  been  prepared  to  render  their 
principal  in  time,  which  they  then 
omitted  to  do,  in  consequence  of  a  rule 
nisi  taken  out  by  them  on  the  sug. 
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gestion  of  the  Court,  with  a  view  to 
an  arrangement  out  of  Court  between 
the  parties,  (the  principal  being  a  lu- 
natic,) which  rule  was  afterwards 
discharged  without  providing  for  the 
bail  to  be  placed  in  the  same  situation 
that  they  were  in  before  ;  the  Court, 
in  a  subsequent  term,  permitted  the 
bail  to  take  the  above  objection  to 
the  regularity  of  the  proceedings, 
though  they  had  before,  in  the  same 
term,  before  they  were  aware  of  this 
objection,  brought  forward  another 
objection,  which  was  over-ruled. 
Cock  v.  Brockhurst  and  Another,  E. 
51  G.  3.  588 

BAILMENT. 

1  If  a  thing  be  deposited  by  one,  with 
the  authority  of  another,  and  received 
by  the  bailee,  to  keep  on  the  joint 
account  of  the  two,  one  alone  cannot 
lawfully  demand  it  without  the  au- 
thority of  the  other,  so  as  to  main- 
tain trover  upon  the  bailee's  refusal 
to  deliver  it.     But  where  it  only  ap- 
peared that  it  had  been  agreed  be- 
tween the  assignor  and  the  assignee 
of  a  lease,  that,  to  save  the  expence 
t>f  a  counterpart,  it  should  be  depo- 
sited in  the  hands  of  a  third  person, 
and  the  assignee  afterwards  delitered 
it  to  the  bailee  to  keep,  but  without 
mentioning  that  it  Was  on  the  joint 
account ;  and  no  communication  was 
made  of  the  deposit  to  the  assignor, 
who  never  interfered  further  in  the 
matter ;  but  the  defendant  afterwards 
(with  the  privity  of  the  bailee,  who 
acted  as  his  agent,)  procured  an  ille- 
gal and  void  conveyance  of  the  pro- 
perty in  it  from  the  assignee  :    held 
that  the  assignee  or  his  legal  repre- 
sentatives might  alone  maintain  trover 
for   it,    after   demand    and   refusal. 
May  and  Another,  Assignees  of  Tay- 
lor a  Bankrupt^  v.  Harvey >  II.  51 
G.  3.  197 


BANK-NOTES. 

A  stakeholder  receiving  country 
bank-notes  as  money,  and  paying 
them  over  wrongfully  to  the  original 
staker,  after  he  had  lost  the  wager,  is 
answerable  to  fhe  winner  in  an  action 
for  money  had  and  received  to  his 
use.  Pickard  v.  Bankes,  M.  51  G. 
3.  20 

Bank-notes  cannot  be  followed  by  the 
legal  owners  into  the  hands  of  bona, 
fide  holders  for  a  valuable  consider- 
ation   without    notice.       Therefore 
Where  a  trader,  after  a  commission  of 
bankrupt  issued  against  him,  wishing 
to  redeem  a  bill  of  exchange  which 
he  had  before  remitted  to  his  bank, 
ers,  to  whom  he  was  indebted  much 
beyond   the   amount,    secretly    em- 
ployed an  unknown  agent,  in  whose 
hands  he  placed  for  that  purpose  4 
other  bills  of  about  the  same  value  ; 
and  such  agent   after  endeavouring 
in   vain  to  prevail  on  the  banker  to 
take  in  exchange  such  4  bills  for  the 
one,   (which   application    was   made 
as  from  and  in   the  names  of  third 
persons,  though  seconded  by  a  letter 
from  the  trader  to  the  bankers,  re- 
ceived by  them  about  the  same  time,) 
passed  off  the  4  bills  in  the  market, 
and    obtained    Bank-notes    for    the 
same,  with  which  Bapk-notes  he  took 
up  the  first  bill  out  of  the  banker's 
hands  in  the  usual  way  :    held  that 
the  assignees  of  the  bankrupt  trader 
Could  not  recover  from  the  bankers 
the  amount  of  such  Bank-notes,  the 
produce  of  the  4  bills,  part  of  the 
bankrupt's  estate;    though  disposed 
of  by  him  after  his  bankruptcy ;   the 
bankers  having  bona,  fide  for  a  va- 
luable  consideration,    and    without 
notice  of  the  true  owners,  received 
such    Bank-notes.       Lowndes    and 
Others ,  Assignees  of  Lees,  a  Bank' 
rupty  t.  Anderson  and  Others,  M.  51 
G.  3.  130 

3  The 
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3  The  holder  of  a  Bank-note  is  prima 
facie  entitled  to  prompt  payment  of 
It,  and  cannot  be  affected  by  the  pie- 
vious  fraud  of  any  former  holder  in 
obtaining  it,  unless  evidence  be  given 
to  bring  it  home  to  his  privity. 
But  where  a  bank-note  for  500/. 
bad  been  fraudulently  obtained  by 
some  person  unknown  ;  and  ou  its 
being  presented  for  payment  some 
time  afterwards  by  an  agent  of  a 
foreign  principal,  information  was 
given  of  the  fraud ;  and  the  princi- 
pal was  desired  to  inform  the  Bank 
bow  he  came  by  it;  but  the  only 
account  he  would  give  of  it  was 
that  he  had  received  it  in  payment 
of  goods  from  a  man  dressed  in  such 
a  way,  of  whom  he  knew  nothing; 
*nd  it  was  further  proved  that  Bank- 
notes of  so  large  a  value  were  not 
usually  circulated  in  that  foreign 
country ;  this  was  held  to  be  suffi- 
cient evidence  to  be  left  to  a  jury 
of  the  principal's  privity  to  the  ori- 
ginal's fraud,  in  an  action  of  trover 
brought  by  his  agent  to  recover  it 
from  the  Bank  who  had  detained 
it  under  the  authority  of  the  origi- 
nal owner,  to  whom  it  properly  be- 
longed. And  the  question  was  not 
altered  by  the  ageut  who  received 
it  on  account,  having,  after  notice, 
made  payments  for  his  principal, 
which  turned  the  balance  in  favour 
of  such  agent.  Solomons  v.  The 
Bmk  of  England,  M.  32  Geo.  3. 

135 

Bankrupt. 

1  Bank-notes  cannot  be  followed  by 
the  legal  owners  into  the  hands  of 
bona  fide  holders  for  a  valuable  con- 
sideration without  notice.  There- 
fore where  a  trader,  after  a  commis- 
sion of  bankrupt  issued  against  him, 
wishing  to  redeem  a  bill  of  exchange 
which  he  had  before  remitted  to  his 
banker,  to  whom  he  was  indebted 
Oiuch  beyond  the  amount,  secretly 
employed    an    uuknowu    agent,    in 


whose  hands  he  placed  for  that  pur- 
pose four  other  bills  of  about  the 
same  value  ;  and  such  agent,  after 
endeavouring  in  vain  to  prevail  ou 
the  bankers  to  take  in  exchange  such 
four  bills  fi>r  the  one,  (which  appli- 
cation was  made  as  fiom  and  in  the 
names  of  third  persons,  though  se- 
conded by  a  letter  from  the  trader 
to  the  bankers,  received  by  them 
about  the  same  time,)  passed  off  the 
four  bills  in  the  market,  and  obtained 
Bank-notes  for  the  same,  with  which 
Bank-notes  he  took  up  the  first  bill 
cut  of  the  banker's  hands  in  the 
usual  way  :  held  that  the  assignees 
of  the  bankrupt  trader  could  not  re- 
cover from  the  bankers  the  amount 
of  such  Bank-notes  the  produce  of 
the  four  bills,  part  of  the  bankrupt's 
estate ;  though  disposed  of  by  him 
after  his  bankruptcy ;  the  bankers 
having  bona  fide  for  a  valuable  con- 
sideration, and  without  notice  of  the 
true  owners,  received  such  Bank- 
note?. Lowndes  and  Others,  As- 
signees of  Lees,  a  Bankrupt,  v.  An- 
derson and  Others,   M.  51  G.  3. 

130 

2  Bills  of  exchange  to  the  amount  of 
100/.  drawn  and  issued  by  a  trader 
before  an  act  of  bankruptcy,  but  be- 
coming due  afterwards,  are  sufficient, 
when  due,  to  found  a  petition  for 
a  commission  of  bankrupt  against 
him.  Bat  note  the  bankrupt  was  in 
fact  indebted, to  different  persons  at 
the  time  of  the  act  of  bankruptcy 
in  more  than  100/.,  even  allowing 
the  rebate  of  interest  upon  the 
bills,  calculated  back  to  that  period. 
Brett,  Assignee  of  Harrison,  a 
Bankrupt,  v.  Levett,  H.  51  G.  3- 

218 

3  Want  of  notice  to  the  bankrupt 
drawer  of  the  dishonour  of  one  of 
the  bills  may  be  supplied  by  evi- 
dence of  his  acknowledgment  to  the 
holder,  when  asked  if  the  bill  would 
be  paid,  that  it  would  not;  though 
such    acknowledgment    were    made 
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after  the  act  of  bankruptcy  commit- 
ted. ib.213 
4  The  plaintiff  having  accepted  a  bill, 
payable  at  a  future  day,  for  the  ac- 
commodation of  the  defendant,  the 
latter  afterwards,  and  before  the  bill 
became  due,  committed  an  act  of 
bankruptcy,  followed  by  a  commis- 
sion, which  was  afterwards  super- 
seded; and  time  was  given  to  the 
bankrupt  by  his  creditors;  and  the 
plaintiff  thereupon  accepted  another 
bill  for  the  same  debt,  with  the  ad- 
dition of  interest  aod  stamp:  held 
that  this  was  a  continuation  of  the 
same  suretiship  by  the  plaintiff  for 
the  defendant,  which  existed  before 
the  act  of  bankruptcy  and  the  first 
commission  :  and  a  second  effectual 
commission  having  afterwards  issued 
upon  -the  same  act  of  bankruptcy, 
before  the  plaintiff's  second  accept- 
ance became  due,  which  was  paid 
when  due:  held  that  the  amount  was 
proveable  as  a  debt  under  such  com- 
mission by  virtue  of  the  stat,  49  Geo. 
3.  c.  121.  s.  8.,  and  was  consequently 
barred  as  a  personal  demand  against 
the  bankrupt  by  his  certificate.  Sled- 
man  t.  Marlinnant,  E.  51  G.  3. 

427 
5  Where  a  sale  note  for  the  purchase 
of  50  tons  of  Greenland  oil  was  de- 
livered by  the  sellers'  broker  to  the 
purchasers  to  be  paid  for  by  their  ac- 
ceptance payable  at  a  future  day  ; 
and  they  afterwards  received  from 
the  seller*  an  order  on  their  wharf- 
ingers for  the  delivery  of  the  50 
out  of  90  tons  of  their  oil :  yet  as 
the  custom  of  the  trade  was  for  the 
casks  to  be  searched  by  the  sellers' 
cooper,  and  for  a  broker  on  behalf 
of  both  parties  to  ascertain  the  foot- 
dirt  and  water  in  each,  (for  which 
allowance  was  to  be  made)  and  then 
the  casks  were  to  be  filled  up  by  the 
sellers'  cooper  at  their  expense  ;  all 
which  was  to  precede  the  delivery 
to  the  buyer :  held  that  the  sale 
was  not   complete  to   pass  the  pro- 


perty :  but  that  the  sellers,  on  the 
insolvency  and  subsequent  bankrupt- 
cy of  the  buyers,  before  such  act3 
done  and  delivery  made,  might  coun- 
termand it.  Wallace  and  Others  As- 
signees of  Anderson  and  Hades,  Bank- 
rupts,  v.  Breeds  and  Another,  E.  51 
G.  3.  522 
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1  One  who  is  de  facto  guardian  of  the 
poor  of  a  parish,  united  with  other 
parishes  under  the  stat.  22  G.  3.  c. 
.  83.  for  the  better  relief  and  employ- 
ment of  the  poor,  and  who  is  re- 
ceived and  acknowledged  by  the  pa- 
rish as  guardian,  though  not  legally 
appointed  such  under  the  statute, 
is  yet  competent  to  apply  in  that 
character  to  a  justice  of  the  peace 
to  take  the  examination  of  a  single 
woman  with  child,  in  order  to  filiate 
the  bastard :  which  by  the  stat.  6 
Geo.  2.  c  31.  s.  1.  is  directed  to  be 
made  upon  application  by  the  over- 
seers of  the  poor,  in  whose  place 
such  guardian  is  appointed :  and  he 
is  also  competent  to  apply  to  the 
justice  for  a  summons  against  a  re- 
puted father  for  not  obeying  an  or- 
der of  bastardy,  which,  by  stat.  49 
G.  3.  c.  68.  s.  3.  is  directed  to  be 
made  upon  complaint  by  any  one  of  the 
overseers  of  the  poor.  The  King  v. 
Martyr  and  Fulham,  M.  51  G.  3.   55 

2  And  though  the  latter  statute  direct 
the  magistrate,  upon  such  complaint 
and  proof  upon  oath  of  the  order  for 
payment  of  maintenance,  and  non- 
payment thereof,  to  issue  his  xzarrant 
to  apprehend  the  reputed  father ;  yet 
it  is  proper  for  the  justice  to  issue  a 
summons  in  the  first  instance  to  the 
party  charged,  to  attend  and  shew 
cause.  ibid. 

3  The  stat.  18  Eliz.  c.  3.  s.  2.  con- 
cerning "  bastards  left  to  be  kept  at 
"  the  charges  of  the  parish  where 
"  they  are  born,"  enacting,  "  That 
"  two  justices  of  the   peace  in  or 

"  next 
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"  next  unto  the  limits  where  the  pa- 
**  rish  church  is,  within  which  pa- 
M  rish  such  bastard  shall  be  born, 
*'  upon  examination,  &c.  shall  take 
"  order  as  well  for  the  punishment 
*'  of  the  mother  and  reputed  father, 
"  as  also  for  the  belter  relief  of  every 
il  suck  parish,"  &c. :  held  that  an 
order  of  bastardy,  not  appearing  to 
be  made  on  complaint  of  the  parish 
where  the  child  was  born  ;  but,  on 
the  contrary,  stating  that  she  was  a 
casual  poor  there,  is  bad  :  for  non 
constat  but  that  she  may  have  been 
born  in  a  parish  in  another  county 
out  of  the  jurisdiction  of  the  justices 
making  the  order.  The  King  v.  St. 
Mary's,  Nottingham,  E.  10  6?.  2. 

57 

4  But  there  is  no  objection  to  the  bas- 
tard, being  of  years  of  discretion, 
giving  evidence  on  oath  as  to  her  re- 
puted father ;  nor  to  the  reputed  father 
being  examined,  if  he  choose  to 
admit  the  fact ;  though  he  be  not 
compellable  to  answer.  ibid. 

5  An  order  of  bastardy  is  only  bind- 
ing on  the  reputed  father  to  indem- 
nify the  parish  in  which  the  bastard 
is  born,  till  the  bastard  has  acquired 
another  settlement  for  herself  else- 
where, ibid. 

6  On  quashing  an  order  of  bastardy 
defective  in  form,  the  Court,  accord- 
ing to  the  practice,  took  the  reputed 
father's  recoguizance  to  appear  at  the 
next  Session.  ib.  59 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1  If  one  partner  draw  or  indorse  a  bill 
in  the  partnership  firm,  it  will  prima 
facie  bind  the  firm  ;  although  passed 
by  the  one  partner  to  a  separate 
creditor  in  discharge  of  his  own  debt : 
unless  there  be  evidence  of  covin  be- 
tween such  separate  debtor  and  cre- 
ditor, or  at  least  of  the  want  of  au- 
thority, either  expressed  or  to  be 
implied,  in  the  debtor  partner  to  give 


the  joint  security  of  the  firm  for  his 
separate  debt.  But  held,  that  no 
sufficient  circumstance  appeared  to 
raise  any  presumption  adverse  to  the 
separate  creditor  taking  such  joint 
security,  in  a  case  where  the  bill  ap- 
peared to  have  been  drawn  in  the 
name  of  the  firm  to  their  own  order 
18  days  before  the  delivery  of  it 
to  the  separate  creditor,  and  to  have 
been  accepted  and  indorsed  before 
such  delivery,  and  to  have  been 
drawn  for  a  larger  amount  than  the 
particular  debt :  and  where,  though 
the  indorsement  was  in  fact  made 
by  the  hand  of  the  debtor  partnep, 
yet  it  did  not  appear  that  that  fact 
was  known  to  the  separate  creditor 
at  the  time  ;  and  this,  too,  in  a  case 
where  direct  evidence  might  have 
been  given  of  the  covin  or  want  of 
authority,  if  it  existed.  For  the 
action  being  brought  by  the  separate 
creditor  against  the  acceptor,  either 
of  the  partners  might  have  been 
called  as  a  witness  by  the  defendant 
to  disprove  the  authority  of  the 
debtor  partner  to  give  the  joint  se- 
curity ;  for  though  if  the  separate 
creditor  recovered  against  the  ac- 
ceptor, he  would  have  his  remedy 
over  against  the  firm  ;  yet  the  iuno- 
cent  partner  would  have  his  remedy 
over  against  the  other.  And  the 
bankruptcy  of  the  debtor  partner  in 
the  mean  time  does  not  vary  the 
question  of  competency.  Ridley  and 
Another    v.   Taylor,    M.  51    G.   3. 

175 
2  Where  the  defendant  leut  his  in- 
dorsement on  a  promissory  note  to 
the  drawer,  which  note  was  payable 
on  demand,  for  the  purpose  of  en- 
abling him  to  raise  money  on  that 
security  from  the  plaintiffs,  his  bank- 
ers, who  agreed  to  make  advances 
thereon  for  six  months;  held,  that 
the  bankers  who  had  renewed  their 
advances  at  the  end  of  the  six 
mouths  without  the  knowledge  or 
consent  of  the  defendant,  could  not 
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recover  upon  the  note  thus  indorsed 
by  him,  without  proof  of  a  demand 
on  the  drawer,  and  a  regular  notice 
of  the  dishonour  to  the  defendant. 
Smith  and  Others  v.  Becket,  M.  5 1 
G.  3.  187 

3  Bills  of  exchange  to  the  amount  of 
100/.,  drawn  and  issued  by  a  trader 
before  an  act  of  bankruptcy,  but  be- 
coming due  afterwards,  are  sufficient 
when  due  to  found  a  petition  for  a 
commission  of  bankrupt  against  him. 
But  note,  the  bankrupt  was  in  fact 
indebted  to  different  persons  at  the 
time  of  the  act  of  bankruptcy  in  more 
than  100/.,  even  allowing  the  rebate 
of  interest  upon  the  bills  calculated 
back  to  that  period.  Brett,  Assignee 
of  Harrison,  a  Bankrupt,  v.  Levett, 
H.  51  G.  3.  213 

4  Want  of  notice  to  the  bankrupt 
drawer  of  the  dishonour  of  one  of 
the  bills  may  be  supplied  by  evi- 
dence of  his  acknowledgment  to  the 
holder,  when  asked  if  the  bill  would 
be  paid,  that  it  would  not ;  though 
such  acknowledgment  were  made  af- 
ter the  act  of  bankruptcy  committed. 

ibid. 

5  The  indorsee  of  a  promissory  note 
may  recover  upon  it  against  the 
payee  and  indorser,  on  evidence  of  a 
promise  to  pay  it  made  some  time 
after  the  dishonour  of  the  note  by 
him  to  a  subsequent  indorsee,  who 
then  held  it;  without  direct  proof 
by  the  plaintiff,  that  due  notice  of 
the  dishonour  was  given  to  such  payee 
and  indorser.  Potter  v.  Rayzoorth, 
E.  51  >G.  3.  417 

6  The  plaintiff  having  accepted  a  bill 
payable  at  a  future  day  for  the  ac- 
commodation of  the  defendant,  the 
latter  afterwards,  and  before  the  bill 
became  due,  committed  an  act  of 
bankruptcy  followed  by  a  commis- 
sion, which  was  afterwards  super- 
seded ;  and  time  was  given  to  the 
bankrupt  by  his  creditors  ;  and  the 
plaintiff  thereupon  accepted  another 
bill  for  the  same  debt,  with  the  ad- 


dition of  interest  and  stamp  :  held 
that  this  was  a  continuation  of  the 
same  suretiship  by  the  plaintiff  for 
the  defendant,  which  existed  before 
the  act  of  bankruptcy  and  the  first 
commission.  And  a  second  effectual 
commission  having  afterwards  issued 
upon  the  same  act  of  bankruptcy,  be- 
fore the  plaintiff's  second  acceptance 
became  due,  which  was  paid  when 
due  :  held,  that  the  amount  was 
proveable  as  a  debt  under  such  com- 
mission, by  virtue  of  the  stat.  49  G. 
3.  c.  121.  s.  8.  and  was  consequently 
barred,  as  a  personal  demand  against 
the  bankrupt,  by  his  certificate. 
Stedman  v.  Martinnant,  E.  51  G.  3. 

427 

7  The  acceptor  continues  liable,  though 
no  demand  was  made  till  three  months 
after  the  bill  was  due,  and  when  the 
drawer  had  become  insolvent.  An- 
derson v.  Cleveland,  sittings  at  Guild- 
hall after  Easter  1769,  cor.  Lord 
Mansfield,  C.  J. 

8  In  a  count  against  the  acceptor  of  a 
bill  of  exchange,  stated  to  be  ac- 
cepted payable  at  S.  and  Go.'s,  it  is 
sufficient  to  allege,  generally,  a  re- 
quest by  the  plaintiff  to  the  defendant 
to  pay  the  bill,  without  alleging  that  it 
was  presented  for  payment  at  the 
particular  place.  Fenlun  v.  Goundrp, 
E.  51  G.  3.  459 

9  And  no  objection  can  be  taken  on 
demurrer,  not  assigning  at  least  the 
cause  specially,  that  after  stating  the 
day  on  which  the  bill  was  drawn, 
which  was  made  payable  at  a  future 
day,  the  count  alleged  that  after- 
Kurds,  to  zcit,  on  the  same  day,  &c. 
the  demand  of  payment. was  made. 

ibid. 

10  The  holder  in  America  of  two  bills 
of  the  same  tenor,  having  transmitted 
them  to  his  agents  here  to  present 
them  for  acceptance,  and  receive 
the  money  when  due,  and  pay  over 
a  part  of  it  to  the  plaintiff;  while 
the  bills  so  remained  in  his  agents' 
hands,    agreed   with  the  defendant, 
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the  indorser,  (who  had  lent  his  in- 
dorsement  on  each    to  the  drawer, 
from  whom  the  holder  received  them,) 
that  upon  payment  of  one  of  the  bills, 
he  should  be  exonerated  from  both. 
In  the  mean  time,   the  bills   having 
been  presented  for  acceptance  by  the 
agents  and  dishonoured  ;     after  the 
dishonour,  the  agents,  not  knowing 
of    such    agreement    between    their 
principal  and  the  indorser,  assigned 
one  of  the  dishonoured  bills  to  the 
plaintiff,  who  was  informed  of  the 
dishonour,  and  who  received  it  liable 
to  all    its   infirmities,    but    without 
notice    of    such    agreement :     held, 
that  the    bill    so    received    by    the 
plaintiff  was  bound  by  the  agreement : 
and  that  the  defendant,  having  after- 
wards taken  up  and  discharged  the 
other  bill,   which    had  remained  in 
the  hands  of  the  same  agents,  was 
discharged  from  both,      (jrossley  v. 
Ham,  E.51G.  3.  498 

11  The  indorsee  of  a  bill  of  exchange, 
made  payable  65  days  after  date, 
which  was  issued  by  the  drawer  and 
indorsed  by  the  payee,  who  died  be- 
fore the  day  when  it  bore  date,  may 
make  title  through  such  indorsement 
to  recover  on  the  bill  against  the 
drawer.  Pasmore  v.  North,  E.  51 
<?,  3.  517 

BILLS  OF  LADING, 

See  Fueigjit. 

BOND, 

See  Assault,  1.     Covenant,  1. 

Pleading,  1,  2. 

The  plaintiffs  and  the  defendant  having 
each  lodged  their  respective  India 
bonds  with  the  same  bankers,  who 
afterwards  privily,  and  without  the 
defendant's  authority,  sold  his  bonds, 
andu  pon  his  demand  of  them,  de- 
livered up  to  him  the  India  bonds 
oi    the  plaintiffs  to  the  same  total 


amount,  and  payable  to  the  same 
obligee,  (being  always  the  treasurer 
of  the  company,  who  indorses  such 
bonds  in  blank  before  they  are  cir- 
culated,) but  having  different  num. 
bers,  and  for  different  separate  sum5, 
and  therefore  manifestly  distinguish- 
able from  his  own  bonds;  though 
the  defendant  did  not  kuow  that 
they  were  the  property  of  another, 
but  was  told  by  the  bankers  that 
they  had  exchanged  his  original 
bonds  for  these  :  held,  that  the  de- 
fendant having  sold  the  plaintiff's 
bonds  so  received  from  his  own  agents 
who  had  acted  mala  fide  in  passing 
them  to  him,  was  liable  to  answer 
oyer  to  the  plaintiffs  for  the  amount 
in  an  action  of  assumpsit  for  money 
had  and  received  to  their  use.  Glyn, 
Bart.  v.  Bakery  E.  51  G,  ?.         509 

BRIDGES. 

1  The  inhabitants  of  the  county,  being 
prima  facie  liable  to  repair  all  public 
bridges  within  it,  are  therefore,  as 
it  seems,  bound  to  repair  an  ancient 
Jiorse- bridge,  unless  they  shew  that 
others  are  bound  to  repair  the  same. 
The  King  v.  The  Inhabitants  of  the 
County  of  Salop,  M.  51  Q.  3« 

95 

2  The  Me  die  ay  Navigation  Company 
being  empowered,  under  a  local  act, 
(16  and  17  Car.  2.)  to  make  the 
river  navigable,  and  to  take  tolls ; 
and  "  to  amend  or  alter  such  bridges 
**  or  highways  as  might  hinder  the 
"  passage  or  navigation,  leaving  them 
"  or  others  as  convenient  in  their 
'*  room,"  &c. ;  and  they  having  40 
years  ago  destroyed  a  ford  across 
the  river  in  the  common  highway, 
by  deepening  its  bed,  and  built  a 
bridge  over  the  same  place,  are  bound 
to  keep  such  bridge  in  repair,  as 
under  a  continuing  condition  to 
preserve  the  new  passage  in  lieu 
of  the  old  one  which  they  destroyed 
for  their  own  benefit.     The  King  v. 
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The  Inhabitants  of  Kent,  II.  51  G.  3. 
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BRISTOL, 

See  Stamp,  1. 

BY-LAW, 

See  Corporation. 

CALICO-PRINTER, 
See  Conviction,  2. 

CERTIORARI. 

The  Court  refused  a  certiorari  to  re- 
move an  indictment  for  a  misde- 
meanor, and  proceedings  thereon  at 
the  assizes,  after  conviction  and  be- 
fore judgment,  which  was  prayed  for 
the  purpose  of  applying  for  a  new 
trial,  od  the  Judge's  report  of  the 
evidence,  upon  the  ground  of  the 
verdict  being  against  evidence  and 
the  Judge's  direction.  The  King 
v.  The  Inhabitants  of  the  County  of 
Oxford,  E.  51  G.  3.  411 

A  certiorari  will  not  lie  to  the  ses- 
sions to  remove  a  conviction  for  a 
misdemeanor  before  judgment ;  for 
the  fine  being  uncertain,  the  Court 
above  cannot  tell  how  to  assess  it. 
Otherwise  where  the  punishment  is 
certain.  The  King  r.  Nicholls,  M- 
18  G.  2.  414 

CHARTER-PARTY. 

Under  the  common  printed  form  of 
the  East  India  Company's  charter- 
parties  the  Company  are  warranted 
in  assisting  and  acting  conjointly  with 
his  majesty's  government,  at  their 
requisition,  in  sending  their  char- 
tered ships  upon  a  warlike  expedition 
against  the  king's  enemies,  under  the 
command  of  the  king's  officers  placed 
on  board  the  same.  And  a  ship  of 
that  description  is  still  under  the 
charter-party,     though     alterations 


were  ordered  to  be  made  in  her 
upper  works  by  the  Company,  to 
enable  her  to  carry  a  larger  number 
of  guns,  &c.  than  her  stipulated  force ; 
and  though  a  king's  officer  assumed 
the  command  of  her,  and  hoisted  the 
king's  broad  pendant  on  board. 
Dobree  v.  The  East  India  Company, 
H.  51  G.  3.  290 

2  The  usual  clause  in  a  bill  of  lading 
engaging  the  master  of  the  ship  to  de- 
liver the  goods  to  the  consignee  or  his 
assigns,  he  or  they  paying  freight  for 
the  said  goods,  is  introduced  for  the 
benefit  of  the  master  only,  and  not 
for  the  benefit  of  the  consignor,  and 
therefore  the  master  is  not  bound  to 
the  consignor  to  withhold  the  deli- 
very of  the  goods  unless  the  con- 
signee or  his  assigns  pay  the  freight. 
Nor  does  it  vary  the  case,  that  the 
consignor  was  also  the  charterer  of 
the  ship.  Therefore  where  the  master 
covenanted  in  a  charter-party  to 
proceed  with  certain  goods  from 
London  to  Tangiers ;  there  to  apply 
**  to  the  correspondents,  factors,  or 
agents  of  the  charterer"  for  orders 
whether- he  was  to  proceed  to  St* 
Lucar  or  Cadiz;  and  that  pursuant 
to  the  orders  he  would  make  a 
right  and  true  delivery  to  the  cor- 
respondents, factors,  or  agents  of  the 
charterer,  agreeably  to  bills  of  lading  ; 
and  the  charterer  covenanted  that  he 
would  pay  to  the  master  immediately 
on  a  right  and  true  delivery  of  the 
cargo,  in  full  for  the  freight  of  the 
ship,  at  a  certain  rate  in  sterling 
money  ;  and  afterwards  bills  of  lading 
were  signed  and  delivered,  making 
the  cargo  deliverable  at  Tangiers  and 
St.  Lucar  to  J.  P.  (the  charterer's 
agent  at  Tangiers,)  or  his  assigns,  he 
or  they  paying  freight  for  the  said 
goods  so  much  in  sterling  money,  at 
the  current  exchange  at  Cadiz  on 
London;  and  the  master  was  ordered 
by  J.  P.  at  Tangiers  to  deliver  the 
cargo  at  Cadiz,    (by  which    it  was 
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averred,  that  the  master  was  pre- 
vented from  delivering  the  same  to 
any  of  the  correspondents,  factors, 
or  agents  of  the  charterer's  at  Tan- 
giers  or  St.  Lucar,  agreeably  to  the 
bills  of  lading;)  and  did  deliver  it 
at  Cadiz  to  B.  P.  the  agent  of  the 
defendant  on  that  behalf,  according 
to  the  charter-party :  the  master, 
who  had  not  received  the  freight 
from  B.  P.  on  delivery  of  the  cargo 
to  him,  was  held  entitled  to  recover 
it  from  the  charterer  in  an  action  of 
covenant  upon  the  charter-party. 
For  neither  the  fixing  of  the  rate  of 
exchange  in  the  bills  of  lading  varies 
this  from  the  common  rule  above- 
mentioned,  nor  the  omission  in  the 
bill  of  lading  of  going  to  Cadiz, 
which  was  named  in  the  charter- 
party,  together  with  Tangier*  and 
Si.  Lmcar ;  for  such  omission  only 
relieved  the  master  (who  was  to  de- 
liver agreeably  to  the  bills  of  lading) 
from  going  to  Cadiz,  but  did  not 
take  from  him  the  power  of  going 
there  under  the  charter-party  :  and 
again  B.  P.  who  was  only  averred 
to  be  the  agent  of  the  charterer,  is 
either  to  be  considered  as  virtually 
the  assign  of  J.  P.  to  whom  or  to 
whose  assigns  the  bill  of  lading  re- 
quired the  delivery  to  be  made ;  or 
J.  P.  must  be  taken,  in  default  of 
making  any  appointment,  as  having 
refused  to  accept  the  cargo,  and 
then  the  master  properly  delivered 
it  to  the  agent  of  the  charterer  and 
consignor  himself,  so  as  to  found  the 
action  of  covenant  on  the  charter- 
party.  Shepard  v.  De  Be  males,  E. 
51  G.  3.  565 

CHURCHWARDEN, 
See  Parish  Officer,  2. 

COLLIERIES, 
See  Covenant,  1. 


COMMON. 

1  Parchment  writings  preserved  a- 
mongst  tbe  muniments  of  a  manor, 
dated  in  1698  and  1717,  purporting 
to  be  signed  by  many  persons,  co- 
pyholders of  the  manor,  stating  an 
unlimited  right  of  common  in  the 
commoners,  which  having  been  found 
inconvenient,  they  had  agreed  to 
stock  the  common  in  a  certain  re- 
stricted manner,  is  evidence  of  repu- 
tation as  to  the  general  right,  suf- 
ficient to  destroy  the  restricted  right 
set  up  by  the  plaintiff,  a  copyholder, 
in  an  action  on  the  case  against  a 
freeholder  of  the  manor  for  over- 
stocking the  common  beyond  such 
stint:  although  it  was  objected  that 
the  instrument  was  not  proved  to 
have  been  signed  by  a  majority  of 
the  copyholders  of  the  manor,  nor 
that  the  plaintiff  held  the  copyhold 
tenement  of  any  one  of  those  who 
had  signed  it.  Chapman  v.  Cozclan, 
M.51G.3.  10 

2  Where  one  of  two  adjoining  com- 
mons, with  common  of  vicinage, 
was  enclosed  and  fenced  off  by  the 
owner  of  the  soil,  leaving  open  only 
a  passage  sufficient  for  the  highway 
which  led  over  the  one  to  the  other  ; 
yet  as  the  separation  was  not  com- 
plete, so  as  to  prevent  the  cattle 
straying  from  one  to  the  other  by 
means  of  the  highway,  the  common 
by  vicinage  still  continued.  Gullet 
v.  Lopes,  Bart.  H.  51  G.  3.     348 

CONSPIRACY. 

1  Indictment  against  several  for  con- 
spiring together,  by  indirect  means,  to 
prevent  one  H.  B.  from  exercising 
the  trade  of  a  tailor,  held  well ;  for 
the  indictment  would  have  been  good 
without  those  words.  Rexv.  Eccles 
and  Others,  M.  24  G.  3.  B.  R. 

230 

Where  two  conspire,  and   one  dies, 

the  other  may  still  be  indicted  for  a 
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conspiracy.     The  King  v.  Nicholls, 
M.  17  G.  2.  412 

CONTRACT, 

See  Variance,  2,  3. 

CONVEYANCE,    * 
See  Tithes,  1. 

CONVICTION. 

1  The  stat.  34  G.  3.  c.  68.  *.  18. 
giving  a  summary  conviction  against 
any  master  of  a  vessel  who,  having 
received  the  certificate  of  its  registry, 
shall  -wilfully  detain  and  refuse  to  de- 
liver up  the  same  to  the  proper  officers 
empowered  to  make  registry,  Sfc.  on 
the  requisition  of  the  owner  or  ma- 
jor  part  of  the  owners,  will  not  au- 
thorize the  conviction  of  a  master, 
who  did  not  comply  with  the  requi- 
sition of  tlie  owner,  (though  the  sole 
owner,)  to  deliver  up  such  certificate 
to  him  ;  though  expressed  to  be  for 
the  purpose  of  his  providing  the  ne- 
cessary indorsement  to  be  made  on  it 
at  the  customhouse  upon  the  transfer 
of  the  ship  to  him.  The  King  v.  Pix- 
ley,  Af.  51  G.  3,  91 

2  A  conviction  of  a  journeyman  ca- 
lico-printer upon  the  stat,  39  &  40 
G.  3.  c.  106.  and  41  G.  3.  c.  38.  for 
refusing  to  work,  &c.  made  by  jus- 
tices of  the  peace  of  the  county  of 
Surrey;  stating,  that  the  defendant 
was  employed  by  G.  S.  &c.  of  W. 
in  the  said  county,  in  the  manufac- 
ture or  business  of  a  calico-printer, 
carried  on  by  them  at  W.  aforesaid ; 
and  that  whilst  the  defendant  was 
such  workman,  and  was  employed 
as  aforesaid  without  reasonable  cause, 
he  refused  to  work  with  one  J.  B., 
then  also  being  a  workman  employed 
by  the  said  J.  S.  &c.  in  the  said 
manufacture,  &c.  carried  on  by  them 
at  W.  aforesaid;  is  bad,  for  want  of 
stating,  that  the  defendant's  refusal  to 
work,  &c.  which  was  the  criminal 
act  charged,  was  made  at  W.  within 


the  jurisdiction  of  the  convicting  ma« 
gisfrates. 

And  this  is  not  helped  by  a  sum., 
mary  mode  of  conviction  given  by 
the  statute;  in  oneof  the  blanks  of 
which  it  is  required  to  state  the  of- 
fence,  without  any  blank  specifically 
pointing  to  the  place.  The  King  v. 
HazclljM.blG.S.  139 

COPYHOLD, 

See  Common. 

CORPORATION. 

1  A  prescriptive  right  in  the  eldest  son 
of  every  burgess  born  in  Nottingham, 
and  in  the  younger  sons  of  every 
burgess  born  in  Nottingham,  and 
having  served  a  seven  years'  appren- 
ticeship to  any  trade,  and  in  every 
person  having  served  a  seven  years' 
apprenticeship  in  Nottingham  to  any 
burgess  of  N.  to  be  admitted  a  bur- 
gess of  the  town,  on  his  attaining 
21,  was  holden  not  to  exclude  the 
incidental  power  arising  by  implica- 
tion of  law  to  the  corporation  at 
large,  to  secure  their  perpetual  suc- 
cession, by  voluntary  elections  of 
burgesses  ad  libitum :  and  this, 
though  it  was  averred  that  N.  had 
always  been  and  yet  is  a  populous 
town,  containing  numerous  resident 
and  trading  burgesses ;  and  that  by 
the  prescriptive  modes  of  supply  by 
birth  and  servitude,  the  succession 
of  a  sufficient  and  large  number  of 
burgesses  is  fully  secured :  for  son 
constat  that  these  sources  had  at  all 
times  been  sufficient  during  the  ex- 
istence of  the  corporation,  without 
occasional  supplies  of  burgesses  by 
election,  or  even  that  they  were  so 
at  the  time  of  the  defendant's  elec- 
tion ;  and  they  could  not  have  opeT 
rated  at  all  for  some  years  after  the 
creation  of  the  corporation :  aud 
therefore  no  presumption  can  be 
made  from  thence  that  the  crown 
meant  to  exclude  the  incidental 
power  of  the  corporation  to  make 
voluntary 
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voluntary  elections  of  burgesses  in 
aid  of  such  prescriptive  modes  of  sup- 
ply.    The  King  v.  Bird,  II.  51  G.  3. 

367 

2  Whether  the  power  of  making  such 
voluntary  elections  be  incidental  to 
the  corporation  at  large,  or  exist  in 
them  by  prescription  :  it  is  competent 
for  them  to  delegate  it  to  a  select 
part  of  themselves.     But  ibid. 

3  They  cannot  delegate  such  power  to 
any  stranger :  and  the  recorder  of 
the  town  must  be  taken  to  be  such, 
if  he  be  not  stated  to  be  a  burgess. 

ibid. 

4  As  such  select  body  is  the  creature  of 
the  corporation,  its  constitution  and 
mode  of   acting  may,    it   seems,    be 
modelled  (with  the  exception  before 
stated)  according  to  the  pleasure  of 
its  maker:  and  where  the  corporation 
(consisting  primarily   of  the  mayor 
and  burgesses,    who    were   directed 
by   charter  to  elect  aldermen    from 
among    themselves,)   transferred    the 
right  of  electing  burgesses  to  a  select 
body,    consisting  of  the  mayor  and 
aldermen,  of  whom  the  major  part 
must  attend  ;    18  livery  or  clothing 
burgesses,  of  wbom  9  were  sufficient 
to    attend ;     together    with    the    re- 
corder, if  a  burgess,  and  if  choosing 
to  attend ;    and  6  of  the  burgesses  at 
large  if  they  choose  to  attend  ;    but 
the  select  body  might  proceed  with- 
out either  the  6  burgesses  or  the  re- 
corder, if  they  did  not  attend  :    held 
that  this  was  a  reasonable  and  valid 
by- law.  ibid. 

COSTS, 

1  Under  the  stat.  5  W.  Sf  M.  c.  11.  s. 
2  Sf  3.  requiring  a  defendant,  re- 
moving an  indictment  from  the  Ses- 
sions by  certiorari,  to  find  two  suf- 
ficient manucaptors,  who  shall  enter 
into  a  recognizance  in  20/.  condi- 
tioned to  appear,  plead,  and  try,  &c. ; 
and   that  if  the  defendant  be  con- 


victed, &c,  the  Court  shall  give  rea- 
sonable costs  to  be  taxed,  &c.  ;  and 
that  the  said  recognizance  shall  not 
be  discharged  till  the  costs  so  taxed 
shall  be  paid;  the  amount  of  the  costs 
to  be  taxed  is  not  limited  by  such 
recognizance,  which  is  only  a  further 
security  for  them  ;  and  the  Court 
will  not  discharge  the  recognizance 
till  the  taxed  costs  are  paid  to  the 
prosecutor.  The  King  v.  Teal  and 
Others,  M.  51  G.  3.  4 

2  The  practice  is,  to  take  the  recog- 
nizance in  20/.  from  each  of  the  ma- 
nucaptors. ibid. 

3  The  statute,  giving  the  prosecutor 
an  attachment  for  recovery  of  his 
costs  within  ten  days  after  demand 
and  refusal,  means  ten  entire  days. 

ibid. 

4  The  Court  refused  on  motion  to  dis- 
charge an  infant  phi  in  till',  who  had 
sued  without  prochein  amy  or  guar- 
dian, and  was  in  execution  for  the 
co«s.     Finley  v.  Jovcle,  M.  51  G.  3. 

6 

5  Coupling  the  stat.  35  G.  3.  c.  101. 
(which  enables  two  justices  to  sus- 
pend orders  of  removal  on  account  of 
the  sickness  of  the  paupers,  and  to 
give  the  costs    of  such  suspensions, 
with  an  appeal  against  such  costs   if 
they  amount  to  20/.,)  with  the  stat. 
3  W.  &  M    c.  11.  s.  9.  (which  gives 
an  appeal   to   the  party  grieved  by 
any  determination  of  the  justices  re- 
specting the  settlements   of  paupers 
by  the  means  there  mentioned  ;)  ap- 
peals lie  against  an  order  of  removal 
which  was  suspended,  and  against  a 
subsequent  order  for  costs ;  notwith- 
standing  the  death    of    the    pauper 
before  any   removal   of  him   in  fact 
made;    and   though   the  costs   were 
under  20/. ;     such   order    for    co«ts 
attaching  by  consequence  a  grievance 
on  the  parish  to  which  the  order  of 
removal  was  made,  if  the  pauper  were 
not  settled  in  it.     The  King  v.   The 
Inhabitants  of  St.  Mary-le-  Bone,  in 
Middlesex,  M.  51  £?.  3.  51 

6  An 
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6  An  order  of  Sessions,  awarding  such 
costs  as  other  persons  should  adjudge 
to  be  reasonable,  is  bad.  The  King  v. 
St.  Mary's,  Nottingham,  E.  10  G.  2. 

57 

7  Where  the  plaintiff,  after  arresting 
and  holding  the  defendant  to  special 
bail  for  50/.  took  20/.  out  of  Court, 

'  which  the  defendant  had  paid  in,  and 
staged  further  proceedings:  held, 
that  that  did  not  warrant  an  application 
for  costs  on  the  part  of  the  defendant, 
by  the  stat.  43  G.  3.  c.  46.  *.  3. 
against  frivolous  and  vexatious  ar- 
rests; which  authorizes  costs  to  be 
awarded  to  a  defendant  if  the  plaintiff 
do  not  recover  the  sum  for  which  he 
held  the  defendant  to  bail,  and  had 
no  reasonable  or  probable  cause  for 
holding  him  to  bail  to  that  amount. 
Rouveroy  v.  Ale/son,  M.  51  G.  3. 

90 

8  Where  a  nonsuit  is  9et  aside  upon 
payment  of  costs,  such  payment  is 
made  a  condition  precedent  to  the 
setting  aside  the  nonsuit ;  and  with- 
out it  the  plaintiff  cannot  proceed  to 
another  trial.  Nichols  v.  Bozon,  M. 
51  G.  3.  185 

9  Trespass  for  breaking  and  entering 
the  plaintiff' s  messuage  and  yard, 
and  passing  and  repassing  therein  : 
plea,  1st,  not  guilty  as  to  the  force 
and  arms,  &c.  ;  and,  2dly,  as  to  the 
residue,  a  justification  of  a  right  of 
way  over  the  locus  in  quo  at  all 
times;  and,  3dly,  a  like  justification 
in  the  day  time.  Replication,  taking 
issues  on  the  two  rights  of  way,  and 
new  assigning  extra  viam,  &c. ;  to 
which  there  was  judgment  by  de- 
fault ;  and  after  verdict  for  the 
plaintiff  on  the  first  special  issue,  for 
Is.,  and  damages  assessed  also  on  the 
new  assignment,  and  a  verdict  for  the 
defendant  on  the  not  guilty,  except, 
&c.  and  on  the  second  special  issue  ; 
held  that  the  defendant  was  entitled 
to  the  general  costs  of  the  trial ; 
because  the  plaintiff  was  not  obliged 
to  go  to  trial,  but  should  hare  let 


judgment  go  by  default  on  the  issue 
upon  the  limited  right  of  way,  which 
was  found  against  him.  Thornton  v. 
Williamson,  T.  50  G.  3.  191 

COURT  OF  REQUESTS, 
See  London  Court  of  Requests. 

COVENANT. 

1  Where  lessees  of  land  and  of  coal 
mines  found  or  to  be  found  therein, 
covenanted  forthwith  toproceedto  sink 
for  coal  as  far  as  could  and  ought  to 
be  accomplished  by  persons  acquainted 
zeith  the  nature  of  collieries,  and  as 
in  such  cases    was   usual    and   cus- 
tomary, and  to  erect  fire  engines  for 
the  purpose,   by  the  24th   of    June 
1806,  or  in  default  thereof  to  pay  so 
much  to  the  lessor  as  arbitrators  should 
award;     and    after    the    day    past, 
without  any  new  pits  sunk,  &c.  the 
parties  named   arbitrators   to  award 
concerning    the   damage,    loss,    and 
delay  to  the  lessor,  if  any,  and  whe- 
ther  any  rent   or  other  satisfaction 
should  be  made  to  him  on  that  ac- 
count;   and  the  lessees  gave  bond  to 
the  lessor  conditioned  to  perform  the 
award  :    and  afterwards  the  arbitra- 
tors awarded  th(U  the  lessees  had  not 
performed  their  covenant,  by  not  hav- 
ing proceeded  to  sink  for  the   said 
coal  as  far  as  could  and  ought  to  be 
accomplished,   &c.    (in  the  words  of 
the  covenant)  on  or  before  the  2 1th 
June  1806  ;    for  which  they  awarded 
to  the  lessor  150/.  on  account  of  all 
damages  and  losses  then  incurred  on 
account  of  such  breach  :  and  further, 
that  the  lessees  should  sink  coal  mines 
and  erect  fire  engines  for  getting  the 
coals  demised,  on  or  before  the  l24ih 
June  1807;    and  in  default  thereof, 
and  until  the  same  should  be  done, 
they  should  pay  a  yearly  rent  of  2001. 
to  the  lessor,  as  a  compensation  for  the 
lord's  share  reserved  under  the  lease : 
held  that  to  an  action  on  the  bond 
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it  was  sufficient  answer  by  the  lessees 
to  save  the  condition,  that  they  had 
paid  the  150/.  awarded  for  the  breach 
of  the  covenant  up  to  the  24th  June 
1606:  and  as  to  the  subsequent 
period,  from  thence  till  the  24th 
June  1807,  that  on  divers  days  be. 
tween,  &c.  they  did  well  and  truly 
sink  for  coal  in  the  lands  demised,  as 
fur  as  could  and  ought  to  be  accom- 
plished, &c.  (in  the  words  of  the 
covenant,)  and  were  ready  and  will- 
ing to  have  sunk  and  completed  the 
pits,  and  to  have  erected  the  neces- 
sary fire  engines,  Sec.  within  the  time 
limited  by  the  award ;  but  that  at  the 
lime  of  making  the  lease,  and  from 
thenceforth,  there  were  no  mines  of 
coal  under  the  lands  as  could  or  ought 
to  be  worked  by  any  person  acquainted 
with  the  nature  of  collieries,  or  as  in 
such  cases  it  was  usual  or  customary 
to  work,  or  as  would  have  defrayed 
the  necessary  expences  of  working  and 
getting  the  same :  all  which  premises 
the  defendants  ascertained  and  proved 
by  due  and  sufficient  experiments  and 
triuls  then  and  there  made.  But 
leave  was  given  to  amend  by  taking 
issue  on  the  sufficiency  of  the  experi- 
ments. Hanson  v.  Boothman  and 
Others,  M.  51  G.  3.  22 

The  plaintiff  declared  in  covenant, 
and  set  out,  first,  an  indenture,  where- 
by the  defendant,  the  original  propri- 
etor of  a  medicine,  bargained,  sold, 
and  assigned  all  his  right,  interest, 
and  property  in  it  to  a  third  person, 
subject  to  a  covenant  by  the  assignee 
to  pay  him  one-third  of  the  profits 
during  his  and  his  wife's  lives ;  and 
also  covenanted  with  the  assignee 
that  he  would  not  thereafter,  by  him- 
self, or  jointly  with  any  other,  pre- 
pare or  sell,  or  engage  with  any  other 
person  in  preparing  or  selling  the  said 
7nedicine,  &c. :  and  then  the  plaintiff 
set  out  a  second  indenture,  whereby 
the  first  assignee  assigned  all  his  right, 
interest,  aud  property  in  the  medicine 
to  the  plaintiff,  subject  to  the  cove- 


nant of  reservation  :  and  then  the 
plaintiff  set  out  a  third  indenture  be- 
tween him  and  the  defendant,  reciting 
the  two  former,  and  that  he  had  a- 
greed  with  the  defendant  for  the  ab- 
solute purchase  of  all  his  right,  share , 
and  interest  as  well  in  the  said  medi- 
cine, as  in  the  one- third  share  so  re- 
served to  the  defendant  ;  by  which  in- 
denture the  defendant  bargained,  sold, 
and  assigned  to  the  plaintiff  all  thai 
third  share,  and  all  other  share  or  pro- 
portions, right,  title,  interest,  claim, 
or  demand  whatsoever  of  the  defend- 
ant to  the  said  medicine,  or  to  the 
profit,  &c.  habendum  to  the  plaintiff 
in  like  manner  as  the  defendant 
might  have  done  if  those  presents 
had  not  been  made;  with  a  covenant 
that  the  plaintiff  might  at  all  times 
thereafter,  prepare  and  sell  the  medi- 
cine in  the  name  of  the  defendant^ 
and  receive  the  profit  thereof  to  his 
own  use;  and  another  covenant  for 
further  assurance,  for  the  more  per- 
fect and  absolute  assigning  and  as- 
suring to  the  plaintiff  the  said  medi- 
cine, and  all  the  profits  arising  from 
the  sale  thereof.  And  then  the  plain- 
tiff proceeded  to  assign  breaches  in 
the  words  of  the  first  indenture  be- 
tween the  defendant  and  the  first  as- 
signee, that  the  defendant  prepared 
and  sold  the  medicine,  and  also  en- 
gaged with  others  in  preparing  and 
selling  it  for  his  own  profit,  &c. : 
and  charged  some  of  these  breaches 
to  be  contrary  to  the  first  indenture^ 
and  to  the  defendant's  covenants  there- 
in with  the  first  assignee;  but  the  se- 
cond breach  was  charged  to  be  con- 
trary to  the  last  indenture  and  to  his 
covenant  with  the  plaintiff.  Held, 
that  the  last  indenture  alone  (without 
the  confirmation  which,  however,  the 
construction  of  it  received  from  the 
two  former  recited  therein,)  shewed 
an  intention  in  the  defendant,  and  the 
words  of  it  were  large  enough,  to  as- 
sign to  the  plaintiff  not  only  the  one- 
third  share  of  the  profits  reserved  by 
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the  first  indenture,  bnta.Vthe  defend- 
ant's right,  title,  and  interest  in  the 
medicine,  and  all  the  future  profit* 
arising  from  the  sale  thereof;  and 
that  Mich  assignment  of  all  his  inte- 
rest and  property  in  the  medicine 
raised  an  implied  covenant,  that  he 
would  not  prepare  or  sell  the  medi- 
cine, or  engage  with  others  in  so  do- 
ing, for  his  own  profit:  such  prepa- 
ration and  sale  being  a  retention  and 
exercise  of  the  right  of  preparing 
and  vending  the  medicine  of  which 
lie  was  once  the  proprietor,  in  dero- 
gation of  his  deed,  whereby  he  had 
convened  such  right  to  the  plaintiff. 
And  held,  that  the  second  breach 
was  well  assigned,  which  was  charged 
to  be  against  his  covenant  in  the  last 
deed  tcith  the  plaintiff.  Seddon  v.  Se- 
nate, M.  51  G.  3.  ■  63 
3  A  covenant  in  an  indenture  of  lease 
for  21  years  from  Michaelmas,  that  the 
tenant  should  not,  during  the  term, 
cut  down  any  of  the  coppice  of  less 
than  10  years'  growth,  or  at  any  un- 
reasonable time  of  the  year,  but  at 
the  end  of  the  term  the  landlord  agreed 
to  pay  to  the  tenant  the  value  of  all 
such  grozcth  of  coppice  as  should  be 
then  standing  and  growing ;  was  held, 
according  to  its  grammatical  construc- 
tion [uncontrolled  by  any  other  part 
of  the  instrument  shewing  a  different 
intent]  to  bind  the  landlord,  to  whom 
the  words  of  the  covenant  were  to  be 
attributed,  to  pay  the  tenant  for  the 
value  of  all  the  coppice  of  less  than 
10  years'  growth,  left  standing  on  the 
demised  premises  at  the  end  -of  the 
teitn;  though  no  special  considera- 
tion appeared  on  the  face  of  the  deed 
for  the  landlord's  agreeing  to  make  a 
compensation  to  the  tenant  for  the 
value  of  such  part  of  the  coppice, 
which  the  tenant  was  not  entitled  to 
Cut.  One  judge  who  dissented, 
thought  that  the  words  "  such 
growth"  referred  to  a  growth  of  10 
years,  though  inaccurately  expressed  ; 
founded  on  a  strong  preemption  of 


the  meaning  of  the  parties,  as  gathered 
from  the  restriction  on  the  tenant  not 
to  cut  coppice  of  less  than  10  years' 
growth,  and  to  the  period  of  the  year 
when  the  tenancy  would  end;  which 
was  before  the  cutting  season,  but 
after  a  portion  of  the  coppice  would 
be  of  10  years'  growth.  Love  v.  Pares, 
M.  51  G.  3,  80 

4  The  defendant  having  covenanted  in 
an  indenture  to  pay  the  plaintiff  300/. 
at  the  end  of  a  twelvemonth,  and  in 
the  mean  time,  and  until  the  payment 
thereof)  to  pay  interest  for  it  at  5  per 
cent. :  it  is  no  answer  to  an  action  of 
debt  for  the  300/.  and  interest  accru- 
ed thereon,  to  plead  that  by  the  same 
indenture  it  was,  amongst  other 
things,  covenanted  that  the  defend- 
ant should  pay  the  property  tax, 
payable  for  and  in  respect  of  the  said 
300/. :  for  the  plea  does  not  shew 
that  the  covenant  for  the  payment  of 
the  property  tax  attached  on  the  in- 
terest payable  for  the  300/.  principal ; 
and  the  covenants,  as  there  exhibited, 
appear  to  be  independent ;  and  there- 
fore though  the  latter  should  be  void 
by  the  property  tax  act  46  Geo.  3.  c* 
65.  s.  115.  avoiding  all  contracts,  co- 
venants, &c.  for  the  payment  of  any 
interest,  &c.  in  full,  without  allowing 
the  deduction  of  the  tax  as  directed 
by  the  act:  yet  that  would  not  avoid 
the  other  independent  covenant  in 
the  deed  for  the  payment  of  the  300/. 
and  interest.  Wigg  and  Another, 
Executors  of  Collier  v.  Shullleworth, 
M.  51  G.  3.  87 

5  Part-owners  of  a  ship  having  agreed, 
"  each  and  every  of  them  with  the 
others  and  each  and  every  of  the 
others,"  that  the  ship  should  proceed 
on  a  certain  voyage  under  the  exclu- 
sive management  and  control  of  one 
of  them,  as  ship's  husband  :  and  that 
after  her  return  "  a  full  account  should 
be  made  of  the  said  ship  and  her  con- 
cerns," and  the  neat  profits  be  divided 
in  proportion,  after  deducting  all 
charges ;   the  duty   of    making    out 
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Such  account  is  cast  upon  the  ship'!* 
husband  ;  and  for  not  doing  so,  and 
not  dividing  the  neat  profits,  after 
deducting  all  charges,  within  a  rea- 
sonable  time  after  the  ship's  return, 
an  action  lies  against  him  upon  the 
agreemeut  by  each  of  (he  part- 
owners  ;  though  it  be  not  averred  in 
terms  that  the  charges  were  or  could 
have  been  ascertained  before  the 
action  brought.  Ouslon  v.  Ogle,  E. 
51  G.  3.  538 

CUSTOM-HOUSE  OFFICER. 

A  custom-house  officer  has  authority  to 
seize  uncustomed  goods,  with  the 
carriage  and  horses  carrying  off  the 
same,  though  out  of  the  limit  of  the 
particular  port  of  which  he  is  deno- 
minated an  officer  in  his  deputation 
from  the  commissioners  of  customs. 
The  King  v.  Barfoot,  E.  51  G.  3. 
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DEBT, 

See  Covenant,  4. 

DEMISE, 

See  Lease,  3. 

DEVISE. 

1  Under  a  devise  of  the  residue  of  real 
and  personal  estate,  (subject  to  the 
payment  of  debts  and  legacies)  to  the 
testator's  son  and  daughter,  their 
heirs  and  assigns  for  ever,  as  tenants 
in  common,  and  not  as  joint-tenants  ; 
but  in  case  of  the  death  of  either, 
leaving  child  or  children,  the  share 
of  him  or  her  so  dying  to  go  to  his 
or  her  child  or  children  ;  or  if  all 
should  die  before  21,  such  share  to 
go  to  the  survivor  of  the  son  or 
daughter  for  ever:  but  in  case  his  son 
and  daughter  should  be  both  dead 
at  the  time  of  the  testators  death, 
without  child  or  children ;  or  leaving 


child  or  children,  all  of  them  should 
die    under  21  and  unmarried,    and 
without  child  or  children  ;    then  he 
gave  the  whole  of  his  real  and  per- 
sonal estate  to  his  executors,  upon 
certain  trusts  for  other  branches  of 
his  family  ;    and  then  the  will  pro- 
ceeded, as  to  the  rest  and  residue  of 
his  estate  and  effects,  in  case  of  the 
death  of  his  son  and  daughter  at  the 
time   before-mentioned,    and  without 
child  or  children,  and  other  the  events 
aforesaid;    he  gave  the  same  to  his 
brother  in  fee  :    held  that  the  limita- 
tion to  the  children  of  the  deceased 
son  or  daughter,  or  to  the  survivor 
of  the  two,  was  only  a  substitution 
in  case  of  a  lapse  by  the  death  of  the 
testator's  son  or  daughter,  in  his  life- 
time ;  so  that  if  both  son  and  daugh- 
ter survived  him,  he  intended  them  to 
take  the  fee  as  tenants  in  common : 
if  one  died  in  his  lifetime  and  left 
issue,    such  issue    was  to  take   the 
parent's  share  ;   or  if  there  should  be 
no  such  issue  which  should  attain  21, 
the  survivor  of  the  son  and  daughter 
should  take  the  whole :    or  if  both 
died  in  his  lifetime,  and  either  left 
issue,  such  issue  was  to  take  :    but  if 
both  died  without  issue  in  his  life- 
time, then  the  executors  were  to  take 
on  the  trusts  mentioned  ;  remainder 
to  his  brother  in  fee.     Doe,   Lessee 
of  Lifford  and  Wife,  v.  Sparrow,  H. 
51  G.  3.  359 

2  Under  a  devise  of  land  to  the  sisters 
of  J.  H.  (generally)  their  heirs,  &c. 
as  tenants  in  common,  and  not  as  joint 
tenants,  one  of  three  sisters  of  J.  H. 
w  ho  alone  survived  at  the  time  of  the 
devise  made,  and  who  also  survived 
the  testator,  is  entitled  to  take  the 
whole.  But  even  if  she  had  been 
only  entitled  to  a  part,  (whether  a 
moiety  or  a  third,)  the  residue  would 
not  have  gone  to  the  heir  at  law,  as 
in  case  of  a  lapsed  devise ;  which 
supposes  the  deceased  sisters  to  have 
been  once  capable  of  taking  under 
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the  will ;  but  to  the  residuary  legatep, 
to  whom  was  devised  certain  other 
lands,  "  and  also  all  other  the  testa- 
tor's lands,  &c.  not  hereinbefore  dis- 
posed of,  &c.  and  all  other  his  real 
and  personal  estate  whatsoever  which 
he  might  be  possessed  of  or  entitled 
to,  &e."  Doe,  Lessee  of  Stewart,  v. 
Sheffield,  E.  51  G.  3.  526 

EAST  INDIES,  AND  EAST  INDIA 
COMPANY, 

See  Bond,  1. 

1  Uuder  the  common  printed  form  of 
the  East  India  Company's  charter- 
parties,  the  Company  are  warranted 

.  in  assisting  and  acting  conjointly  with 
his  majesty's  government,  at  their  re- 
quisition, in  sending  their  chartered 
ships  upon  a  warlike  expedition 
against  the  king's  enemies,  under  the 
command  of  the  king's  officers  placed 
.  on  board  the  same.  And  a  ship  of 
;  that  description  is  still  under  the 
charter-party,  though  alterations 
were  ordered  to  be  made  in  her  upper 
works  by  the  Company,  to  enable 
her  to  carry  a  larger  number*  f 
guns,  &c.  than  her  stipulated  force  ; 
and  though  a  king's  officer  assumed 
the  command  of  her,  and  hoisted  the 
king's  broad  pendant  on  board. 
Dobree  and  Others  v.  The  East 
India  Company,  H.  51  G.  3  290 

2  Though  the  cause  of  action  accrued 
within  the  jurisdiction  of  the  Supreme 
Court  at  Calcutta,  while  both  the  par- 
ties were  resident  there  ;  and  by  the 
king's  charter,  granted  in  pursuance 
of  the  stat.  13  G.  3.  c.  63.  that  Court 
is  authorized  to  exercise  the  same 
jurisdiction  in  civil  cases  as  is  exer- 
cised by  the  Court  of  K.  B.  within 
England  by  the  common  law  thereof; 
and  assuming  that  by  such  authority 
the  provisions  of  the  statute  of  li- 
mitation 21  J.  1.  c.  16.  s.  7.  and 
4  Ann.  c.  16.  s.  19.  are  transferred 


to  India,  as  part  of  the  law  of  Eng- 
land, auxiliary  to  the  common  law  ; 
yet  by  the  express  tenor  of  the 
savings  in  those  statutes,  as  appli- 
cable to  the  courts  here,  the  plain- 
tiff's right  of  action  upon  an  assumpsit 
is  saved,  if  he  (having  returned  home 
before  the  defendant)  commence  such 
action  within  six  years  after  the  de- 
fendant's return  home,  though  more 
than  six  years  had  elapsed  in  India 
after  the  cause  of  action  accrued 
there,  and  during  the  defendant's 
stay  within  the  jurisdiction  of  the 
Court  in  that  country.  Williams, 
One,  6)C.  v.  Jones,  M.  51  G.  3. 

439 

EJECTMENT. 


1  In  ejectment,  the  premises  being  laid 
to  be  in  Farnham,  aud  proved  to  be 
in  Farnham  Royal,  is  not  a  fatal 
variance,  unless  it  be  shewn  that 
there  are  two  Farnhams.  Doe,  d. 
Toilet,  v.  Salter,  M.  51  G.  3.  9 

2  One  who  is  put  in  possession  upon  an 
agreement  for  the  purchase  of  land 
cannot  be  ousted  by  ejectment  be- 
fore his  lawful  possession  is  deter- 
mined by  demand  of  possession  or 
otherwise ;  and  even  considering 
such  lawful  possession  as  a  tenancy 
at  will,  the  defendant's  confession, 
(by  entering  into  the  common  rule,) 
of  a  lease  by  the  lessor,  to  the  nominal 
plaintiff,  is  not  a  constructive  deter- 
mination of  the  will  whereon  to  main- 
tain the  ejectment.  Right,  d.  Lewis, 
v.  Beard,  H.  51  G.  3.  210 

3  A  notice  to  quit  at  Michaelmas 
served  personally  on  the  tenant,  who 
made  no  objection  at  the  time,  is 
prima  facie  evidence  from  whence  the 
jury  may  find  that  the  tenancy  com- 
menced at  that  period.  Doe,  Lessee 
of  Clarges,  Bart.  v.  Forster,  E.  51 
G.  3.  405 


4  Aliter, 


EVIDENCE. 


FINE. 
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4  Aliter,  where  the  notice  was  not  per- 
sonally served  on  the  tenant.       ibid. 

EVIDENCE, 

See  Assault,  1.     Insurance,  1,  2. 

1  Parchment  writings  preserved  amongst 
the  muniments  of  a  manor,  dated  in 
1698  and  1717,  purporting  to  be 
signed  by  many  persons,  copyholders 
of  the  manor,  stating  an  unlimited 
right  of  common  in  the  commoners, 
which,  having  been  found  incon- 
venient, they  had  agreed  to  stock 
the  common  in  a  certain  restricted 
manner,  is  evidence  of  reputation 
as  to  the  general  right,  sufficient  to 
destroy  the  restricted  right  set  up 
by  the  plaintiff,  a  copyholder,  in  an 
action  on  the  case  against  a  free- 
holder of  the  manor,  for  over-stock- 
ing the  common  beyond  such  stint : 
although  it  was  objected  that  the 
instrument  was  not  proved  to  have 
been  signed  by  a  majority  of  the 
then  copyholders  of  the  manor,  nor 
that  the  plaintiff  held  the  copyhold 
tenement  of  any  one  of  those  who 
had  signed  it.  Chapman  v.  Coxclan, 
M.  51  G.3.  10 

2  There  is  no  objection  to  a  bastard, 
being  of  years  of  discretion,  giving 
evidence  on  an  order  of  bastardy,  as 
to  her  reputed  father ;  nor  to  the  re- 
puted father  being  examined,  if  he 
choose  to  admit  the  fact,  though  he 
be  not  compellable  to  answer.  Rex 
v.  Inhabitants  of  St.  Mary's  Not- 
tingham, E.  10  G.  2.  57 

3  An  examined  copy  of  the  act-book 
in  the  registry  of  the  prerogative 
court  of  Canter  bury  stating  that  ad- 
ministration was  granted  to  the  de- 
fendant of  her  husband's  goods  at 
such  a  time,  is  proof  of  her  being 
such  administratrix,  in  an  action 
against  her  as  such,  without  giving 
her  notice  to  produce  the  letters  of 
administration.  Davis  T.  Williams, 
H.  51  G.  3.  232 

Vol.  XIII. 


EXECUTION'. 

In  following  up  a  writ  of  execution  to 
its  consummation  under  the  stat.  of 
hue  and  cry  8  G.  2.  c.  16.  which  the 
subsequent  statute  of  19  G.  2.  c.  34. 
refers  to  and  adopts  as  the  mode  of 

,  proceeding  in  case  of  a  penalty  re- 
covered by  the  executor  of  a  revenue 
officer,  killed  in  the  pursuit  of  smug- 
glers, against  the  inhabitants  of  the 
hundred,  (or  of  a  lath  in  Kent,)  it  is 
sufficient  for  the  sheriff,  to  whom  the 
writ  had  been  delivered,  to  return, 
even  after  the  expiration  of  60  days 
given  him  by  the  act  to  return  the 
writ,  that  he  had  delivered  it  to  the 
justices  of  the  peace  of  the  hundred, 
&c.  (who  are  charged  with  directing 
the  levy  on  the  inhabitants,)  and  that 
they  had  done  nothing  upon  it :  and 
the  Court  will  not  thereupon  attach 
the  sheriff  for  not  returning  the  writ; 
but  the  next  proceeding  is  against 
the  magistrates  to  oblige  them  to  do 
their  duty.  Wright  and  Another  v. 
The  Inhabitants  of  the  Lath  of  St. 
Augustine  in  the  County  of  Kent, 
£.516?.  3.  544 

FINE. 

L  No  action  lies  by  the  reversioner 
and  owner  of  the  inheritance  to  re- 
cover the  yalue  of  the  timber,  cut  by 
the  deceased  tenant  for  life  after  a 
fine  levied  by  her,  whereby  she  ac- 
quired a  base  fee,  and  before  the 
avoidance  of  such  fine  and  base  fee 
by  the-  entry  of  the  reversioner  for 
that  purpose  ;  such  entry  not  re- 
vesting the  reversioner's  old  estate 
by  relation  during  the  continuance  of 
the  base  fee  thus  created,  so  as  to  en- 
title him  at  law  to  the  timber  and 
other  mesne  profits,  taken  during 
that  interval.  Even  supposing  that 
after  the  statute  of  limitations  had 
run  against  the  appropriate  action, 
by  the  reversioner  against  the  tenant 
for  life,  for  mesne  profits,  or  for 
waste,  upon  the  original  wrongful 
K  K  act 


6  IS 


FINE. 


HABEAS  CORPUS. 


act  of  cutting  down  and  converting 
the  trees,  an  action  of  assumpsit  for 
money  had  and  received  for  the  pur- 
chase-money of  the  trees  sold,  which 
was  in  fact  paid  to  the  former  tenant 
for  life  within  six  years,  was  main- 
tainable against  her  representatives 
after  her  death.  Hughes  v.  Thomas 
and  Another,  Executrixes  of  Ann 
Evans,  E.  51  G.  3.  474 

2  An  actual  entry  is  necessary  to  avoid 
a  fine  (i.  e.  a  fine  with  proclama- 
tions;) and  the  lessor  of  the  plaintiff 
bringing  his  ejectment  upon  such 
avoidance  must  lay  his  demise  subse- 
quent to  such  entry.  Berrington  v. 
Parkhurst,  11.  10  G.  2.  B.  R.     489 

3  i?.  D.  being  tenant  for  99  years  de- 
terminable on  his  life ;  remainder  to 
trustees  to  preserve  contingent  re- 
mainders;  remainder  to  his  first  and 
other  sons  in  tail  male  ;  with  re- 
mainders over  ;  it  was  questioned  at 
first  whether  a  fine  levied  by  the 
tenant  for  years  in  possession,  and 
his  eldest  son  the  first  tenant  in  tail 
in  remainder,  was  void  against  the 
remainder-man  over,  by  reason  that 
the  trustees  to  preserve  contingent 
remainders,  in  whom  it  was  con- 
tended that  a  present  freehold  was 
vested  during  the  life  of  the  tenant 
for  years,  were  no  parties  thereto  : 
but  it  was  held  afterwards  that  the 
trustees  had  a  vested,  and  not  a  con- 
tingent remainder;  and  that  the 
present  freehold  interest  was  in  them 
to  commence  in  possession  upon  the 
determination  of  the  term  of  years 
by  forfeiture  or  other  means,  during 
the  life  of  tenant  for  years ;  and 
thereby  that  such  fine  was  void 
against  the  remainder-man. 

ibid. 

4  Neither  is  the  estate  of  such  re- 
mainder-man over  discontinued,  or 
his  right  of  entry  within  five  years 
taken  away  by  another  fine  levied 
by  the  daughters  of  the  first  tenant 
in  tail  male ;  who,  upon  his  death 
wrongfully  entered    and   were  pos- 

1 


sessed,  and  thereby  disseised  the  re- 
mainder-man over.  ibid.  489 

FREIGHT, 

See  Insurance,  3. 

1  The  master  of  a  ship  having  con- 
tracted by  the  bill  of  lading  with  the 
shippers  to  deliver  goods  to  certain 
persons  or  their  assigns,  he  or  they 
paying  freight  for  the  same  ;  the  de- 
manding and  taking  of  such  goods 
from  the  master  by  a  purchaser  and 
assignee  of  the  bill  of  lading,  without 
the  freight  having  been  paid,  is  evi- 
dence of  a  new  contract  and  promise 
on  the  part  of  such  purchaser,  as  the 
ultimate  appointee  of  the  shippers  for 
the  purpose  of  delivery,  to  pay  the 
freight ;  and  he  is  liable  for  the 
amount  in  an  action  of  indebitatus 
assumpsit  brought  against  him  by  the 
ship-owner.  Cock  v.  Taylor,  E.  51 
G.  3.  399 

2  The  usual  clause  in  a  bill  of  lading, 
engaging  the  master  of  the  ship  to 
deliver  the  goods  to  the  consignee  or 
his  assigns,  he  or  they  paying  freight 
for  the  said  goods,  is  introduced  for 
the  benefit  of  the  master  only,  and 
not  for  the  benefit  of  the  consignee  ; 
and  therefore  the  master  is  not  bound 
to  the  consignor  to  withhold  the  de- 
livery of  the  goods  unless  the  con- 
signee or  his  assigns  pay  the  freight. 
Nor  does  it  vary  the  case  that  the 
consignor  was  also  the  charterer  of 
the  ship.  Shepard  v.  De  Bernales, 
E.  51  G.  3.  565 

See  further  Charter-party,  2. 

HABEAS  CORPUS. 

The  Court,  upon  affidavit  laid  before 
them,  suggesting  probable  cause  to 
believe  that  a  helpless  and  ignorant 
foreigner  was  brought  into  this 
country,  and  exhibited  for  money, 
agaiust  her  consent,  by  those  in 
whose  keeping  she  was,  granted  a 
rule  upon  her  keepers  to  shew  cause 

why 


HIGHWAY. 


HUSBAND  AND  WIFE.      619 


why  a  writ  of  habeas  corpus  should 
not  issue  to  bring  her  before  the 
Court,  and  directed  an  examination 
to  be  taken  of  her  in  the  mean 
time  before  the  coroner  and  attorney 
of  the  Court,  in  the  presence  of 
proper  persons  deputed  by  the  per- 
sons applying  for  the  writ,  and  by 
those  against  whom  it  was  prayed. 
Hottentot  Venus' s  Case,  M.  51  G.  3. 

195 

HIGHWAY, 

See  Nuisance,  I. 

1  The  general  highway  act,  13  6?.  3.  c. 
78.  *.  27.  &  29.  authorizing  sur- 
veyors of  highways  to  take  and 
carry  the  refuse  stones  from  quar- 
ries for  the  repair  of  the  highways, 
making  satisfaction  for  damage  done 
to  the  lands  of  any  person,  by  carry- 
ing away  the  same;  and  directing 
that  if  the  surveyors  cannot  agree 
with  the  land-owners  upon  the 
amount  of  such  satisfaction,  it  shall 
be  settled  and  ascertained  by  an  order 
of  justices;  and  providing  further, 
that  no  plaintiff  shall  recover  for  any 
trespass,  Sec.  if  tender  of  sufficient 
amends  be  made  before  action  brought; 
and  that  in  case  no  such  tender  be 
made,  the  defendant,  by  leave  of 
Court,  before  issue  joined,  may  pay 
money  into  Court ;  held  that  sur- 
veyors having  broken  a  new  way 
over  the  plaintiff's  land  in  order 
to  carry  such  materials  for  repair, 
in  a  case  where  an  old  but  cir- 
cuitous road  existed  before :  and 
having,  after  the  damage  done,  and 
after  an  action  of  trespass  brought 
against  them,  paid  money  into  Court 
by  way  of  amends ;  the  sufficiency 
of  such  amends  cannot  be  questioned 
at  nisi  prius;  the  statute  having  re- 
ferred the  quantum  of  amends,  if 
not  agreed  upon,  to  the  decision  of 
justices  of  the  peace.  But  it  seems 
to  be  competent  to  the  plaintiff  in 
such  action  to  shew  that  the  making 
of  such  new  road  over  his  land  was 


maliciously  or  wantonly  done  by  the 
surveyors,  and  not  for  the  necessary 
or  convenient  carriage  of  the  materials 
over  the  land  for  the  purposes  of 
the  act;  and  in  such  case  he  would 
not  be  concluded  by  the  amends 
tendered  or  paid  into  Court.  Boyjield 
v.  Porter  and  Another,  II.  51  G.  3. 

200 
2  A  presentment  by  a  magistrate  un- 
der the  stat.  1 3  G.  3.  c.  78.  s.  24.  of 
a  nuisance  in  a  highway,  must  allege 
the  offence  to  be  done  against  the  form 
of  the  statute ;  and  it  is  not  enough  to 
state  that  the  magistrate,  by  virtue 
of  the  act,  Sec.  presented  &c.  The 
King  v.  Winter,  II.  51  G.  3.        258 

HUE  AND  CRY. 

In  following  up  a  writ  of  execution 
to  its  consummation  under  the  sta- 
tute of  hue  and  cry,  8  G.  2.  c.  16. 
which  the  subsequent  statute  of  the 
19  G.  2.  c.  34.  refers  to  and  adopts 
as  the  mode  of  proceeding  in  case  of 
a  penalty  recovered  by  the  executor 
of  a  revenue  officer,  killed  in  the 
pursuit  of  smugglers,  against  the 
inhabitants  of  the  hundred,  (or  of 
a  lath  in  Kent,)  it  is  sufficient  for 
the  sheriff  to  whom  the  writ  had 
been  delivered  to  return,  even  after 
the  expiration  of  60  days  given  him 
by  the  act  to  return  the  writ,  that 
he  had  delivered  it  to  the  justices  of 
the  peace  of  the  hundred,  &c.  (who 
are  charged  with  directing  the  levy 
on  the  inhabitants,)  and  that  they 
had  done  nothing  upon  it;  and  the 
Court  will  not  thereupon  attach  the 
sheriff  for  not  returning  the  writ,  but 
the  next  proceeding  is  against  the  ma- 
gistrates to  oblige  them  to  do  their 
duty.  Wright  and  Another  v.  The 
Inhabitants  of  the  Lath  of  St.  Au- 
gustine, in  the  county  of  Kent,  E.  51 
G.  3.  544 

HUSBAND  AND  WIFE. 

1  A   wife    may    sue  a    supplicavit   in 

Chancery  against  her    husband    to 

K  k  2  find 
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INDICTMENT. 


INFORMATION. 


find  sureties  not  to  beat  or  evil  in- 
treat  her,  aliter  quam  causa  regiminis 
et  castigationis.  Lord  Vane's  case, 
H.  17  G.  2.  172 

2  The  facts  stated  in  the  articles  are  to 
be  considered  as  true  till  the  contrary 
appears  upon  a  proper  prosecution. 

ibid. 

3  Where  there  are  articles  of  separation 
between  the  husband  and  wife,  if  the 
husband  afterwards  confine  her,  she 
may  have  a  habeas  corpus  and  be  set 
at  liberty.    Listor's  case)  T.  8  (?.  1. 

173 

INCLOSURE, 

See  Common,  2. 

Where  an  appeal  to  the  sessions  was 
against  the  sufficiency  of  an  allot- 
ment under  an  inclosure  act,  and  it 
appeared  that  the  ground  was  staked 
out  in  March)  when  the  appellant 
took  possession  of  and  cropped  it, 
though  no  final  award  was  made  of 
it  by  the  commissioners  till  long  af- 
terwards ;  yet  an  appeal  lodged  at 
the  October  sessions  was  held  to  be 
out  of  time ;  and  this,  though  a 
small  part  of  the  allotment  was,  with 
the  appellant's  consent,  exchanged  so 
late  as  in  July.  The  King  v.  The 
Justices  of  Wilts,  H.  51  G.  3.     352 

IMPRESS. 

A  carpenter  belonging  to  a  vessel  em- 
ployed in  the  coal  and  coasting  trade 
is  not  exempted  from  being  impressed 
by  any  statute  now  in  force.  Ex  parte 
Boggin,  £.51  6r.  3.  5.49 

INDIA  BOND, 
See  Bond,  1. 

INDICTMENT, 

See  Presentment. 

1  An  indictment  will  not  lie  for  con- 
spiring to  commit  a  civil  trespass 
upon  property,  by  agreeing  to  go, 
and  by  going  into  a  preserve  of 
hares,  the  property  of  another,  for 


the  purpose  of  snaring  them;  though 
alleged  to  be  done  in  the  night  by 
the  defendants,  armed  with  offensive 
weapons  for  the  purpose  of  opposing 
resistance  to  any  endeavours  to  ap- 
prehend or  obstruct  them.  The  King 
v.  Turner  and  Others,  H.  51  G.  3. 

228 

2  Indictment  against  several,  for  con- 
spiring together,  by  indirect  means,  to 
prevent  one  II.  B.  from  exercising  the 
trade  of  a  tailor,  held  well.  Rex  v. 
Eccles  and  Others,  M.  24  G.  3.  B.  R. 

230 

3  The  Court  refused  a  certiorari  to 
remove  an  indictment  for  a  misde- 
meanor, and  proceedings  thereon  at 
the  assizes,  after  conviction  and  be- 
fore judgment,  which  was  prayed 
for  the  purpose  of  applying  for  a 
new  trial,  on  the  Judge's  report  of  the 
evidence,  upon  the  ground  that  the 
verdict  was  against  evidence  and  the 
Judge's  direction.  The  King  v.  IVie 
Inhabitants  of  the  County  of  Oxford, 
E.51G.3.  411 

4  Where  two  conspire,  and  one  dies,  the 
other  may  still  be  indicted  for  the  con- 
spiracy. The  King  v.  Nichols,  M.  17 
G.  2.  412 

5  A  certiorari  will  not  lie  to  the  ses- 
sions to  remove  a  conviction  for  a  mis- 
demeanor before  judgment;  for  the 
fine  being  uncertain,  the  Court  above 
cannot  tell  how  to  assess  it.  Other- 
wise where  the  punishment  is  certain. 
The  King  v.  Nicholls,  M.  18  G.  2. 

414 

INFANT. 

The  Court  refused  on  motion  to  dis- 
charge an  infant  plaintiff,  who  had 
sued  without  prochein  amy  or  guar- 
dian, and  was  in  execution  for  the 
costs.    Finley  v.  Jowle,  M.  51  G.  3. 

6 

INFORMATION. 

1  A  criminal  information  may  be 
moved  for  against  magistrates,  for 
misconduct  in  the  execution  of  their 

offices, 


INSURANCE. 
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offices,  in  the  second  term  after  the 
offence  committed,  there  being  no  in- 
tervening assizes.  The  King  v.  T. 
Harris  and  Another,  H.  51  G.  3. 

270 
2  But  the  Court  will  not  grant  a  rule 
nisi  for  a  criminal  information  against 
a  magistrate  so  late  in  the  second 
term  after  the  imputed  offence,  as  to 
preclude  him  from  the  opportunity 
of  shewing  cause  against  it  in  the 
same  term.  The  King  v.  Marshall 
and  Grantham,  I  J.  51  G.  3.  322 

INSOLVENT  DEBTOR. 

1  An  insolvent  debtor  may  be  brought 
up  after  the  ordinary  time  allowed,  on 
affidavit  of  his  ignorance  of  the  cre- 
ditor's place  of  abode  till  recently  be- 
fore his  application,  within  the  saving 
clause  of  the  stat.  33  G.3.  c.  5.  s.  5. 
The  King  v.  Wakefield,  T.  50  G.  3. 

190 

2  One  convicted  upon  an  indictment  for 
an  assault,  who,  upon  reference  to  the 
king's  coroner  and  attorney,  was 
directed  by  his  award  to  pay  so  much 
for  costs,  and  so  much  for  compen- 
sation to  the  prosecutrix,  is  entitled 
to  be  discharged  as  an  insolvent 
debtor  under  the  lords'  act,  32  G.  2. 
c.  28.  without  the  aid  of  the  stat. 
33  6?.  3.  c.  5.  ibid. 

INSURANCE. 

1  After  an  order  made  by  the  king  in 
council  on  the  2d,  and  gazetted  on 
the  5th  of  September  1807,  to  detain 
and  bring  into  port  all  Danish  vessels, 
a  hired  armed  ship  of  his  Majesty 
took  off  Lisbon,  on  the  10th,  and 
carried  in  thither  a  Danish  vessel ; 
and  without  instituting  any  proceed- 
ing in  the  admiralty  court  there, 
though  Portugal  was  an  ally  with 
England  in  the  war,  sold  her  cargo 
to  defray  the  expence  of  repairs,  and 
took  in  a  loading  on  freight  for 
London,  with  which  she  sailed  on 
the  3d  of  November,  on  which  day 


hostilities  were  declared  against  Den- 
mark by  another  order  of  council : 
and  on  the  12th  of  November  an 
insurance  was  made  by  order  of  the 
prize-agent  appointed  by  the  captors, 
in  consequence  of  a  letter  written  by 
him  in  October,  before  the  decla- 
ration of  hostilities,  directing  the 
plaintiff  to  insure  "for  my  account 
the  Danish  vessel  Knud  TerkeUon, 
which  has  been  detained  by  his  Ma- 
jesty's armed  ship  Duchess  of  Bed- 
ford, and  for  which  I  am  authorized 
to  act  as  agent ;"  and  concluding 
with  expressing  the  agent's  confi- 
dence, that  the  plaintiff  would  do  the 
best  for  the  interest  of  the  concerned: 
and  after  such  insurance  was  effected, 
the  king,  by  another  order  of  council, 
reciting  the  circumstances,  adopted 
the  insurance.  Held  that  his  Majesty, 
having  a  lawful  possession  of  the  cap- 
tured vessel  through  the  act  of  his 
officers  and  servants,  whose  possession 
was  legalized  by  the  previous  order 
to  detain  Danish  vessels,  whether 
known  to  them  or  not  at  the  time  of 
the  capture,  had  an  insurable  interest 
therein ;  and.  that  it  was  competent 
for  him  to  adopt  the  insurance  made 
by  order  of  the  agent  appointed  by 
the  captors :  whose  letter  of  in- 
structions to  insure  for  his  account 
was  sent  in  his  general  character  of 
agent  for  the  capturing  ship,  and  per- 
mitted by  the  terms  of  it  an  in- 
surance to  be  effected  for  the  benefit 
of  any  who  might  ultimately  appear 
to  be  interested:  and  none  other  but 
his  Majesty  having  an  interest  in  the 
vessel  seized  before  the  declaration 
of  hostilities  and  order  for  reprisals. 
Routh  v.   Thomson,   H.   51   6?.  3. 

.  274 
2  An  American  properly  licensed  to 
export  saltpetre  from  Calcutta  to 
America,  having  insured  it  for  the 
voyage,  the  ship  was  seized  by  the 
captain  of  a  British  ship  of  war  at 
the  Cape  of  Good  Hope,  and  the 
cargo  condemned,  unshipped,  and  sold 
2  by 
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by  order  of  the  Court  of  Admiralty 
there,  whose  sentence  was  afterwards 
reversed  on  appeal  here,  and  the 
property  ordered  to  be  restored,  or 
its  value  paid  to  the  owner,  though 
upon  payment  of  the  captor's  costs. 
Held,  that  the  assured  might  recover 
as  for  a  total  loss,  without  notice  of 
abandonment :  the  thing  insured 
being  wholly  lost  to  the  owner  by 
the  unshipping  and  sale  of  the  com- 
modity  at  the  Cape  under  the  order 
of  the  Court  there  :  and  that  such 
loss  was  recoverable  against  the 
underwriters,  on  a  count  alleging  it 
to  have  happened  by  the  unlawful 
seizure  and  detention  of  a  British  ship 
of  war :  however  questionable  it 
might  have  been,  if  notice  of  aban- 
donment had  been  necessary,  whether 
such  a  notice,  not  given  till  after  the 
receipt  of  a  second  letter  from  the 
Cape,  announcing  the  condemnation, 
landing  and  sale  of  the  goods,  were 
in  time;  when  a  prior  letter  of  advice 
had  stated  the  seizure  and  detention, 
on  which  no  notice  had  been  given. 
And  held,  that  the  Court  of  Appeal 
allowing  the  captor  his  costs,  on  the 
reversal  of  the  sentence  of  condemn- 
ation, did  not  the  less  shew  the 
original  seizure  and  detention  to  be 
unlawful,  as  alleged  in  the  count. 
Mullett  and  Another  v.  Shedden,  H. 
51  G.  3.  304 

3  The  valuation  upon  a  freight  policy 
of  insurance  is  calculated  upon  all 
the  goods  the  ship  is  intended  to  carry 
upon  the  voyage  insured  ;  and  if  by 
a  peril  insured  against,  the  ship  be 
lost,  when  part  only  of  the  goods, 
the  freight  of  which  was  intended  to 
be  covered,  was  on  board,  the  va- 
luation must  be  opened,  and  the 
assured  can  only  recover  as  for  that 
proportional  share.  As  where  freight, 
valued  at  6500/.  was  insured  on  a 
ship  from  any  port  or  ports  in  Hayti 
to  Liverpool;  and  the  ship,  which 
had  sailed  with  goods  from  Liverpool 
to  Hayti  on  a  voyage  of  barter,  after 


exchanging  a  part  of  her  outward 
cargo  for  55  bales  of  cotton  at  one 
port  of  Hayti,  proceeded  with  the 
same  to  another  port,  for  the  purpose 
of  making  a  similar  barter  of  the 
rest  of  the  outward  cargo,  but  was 
lost  by  a  peril  of  the  sea  before  it 
was  effected  ;  the  assured  was  only 
entitled  to  recover  for  the  freight  of 
the  55  bales  of  the  return  cargo 
on  board  ;  though  there  was  a  moral 
certainty  at  the  time,  that  the  re- 
maining part  of  her  outward  cargo 
would,  except  for  the  loss,  have  been 
exchanged  for  a  full  return  cargo  ; 
for  shortly  after  the  loss  of  the  ship, 
the  goods  saved  from  the  wreck  were 
in  fact  exchanged  for  more  produce 
than  was  sufficient  to  have  covered 
the  freight  insured. 

But  if  there  be  a  loss  by  a  peril 
insured  against,  of  the  whole  subject- 
matter  of  the  insurance  to  which  the 
valuation  applied,  as  of  all  the  intended 
freight,  where  the  insurance  is  on 
freight,  the  valuation  in  the  policy 
will  not  be  opened. 

And  in  an  action  on  a  freight 
policy,  it  seems  sufficient  to  prove  a 
contract  under  which  the  ship-owner 
would  have  been  entitled  to  demand 
freight  if  the  voyage  were  not  stopped 
by  a  peril  insured  against.  Forbes  v. 
Jspinall,  H.  51  G.  3.  323 

4  A  native  Spaniard,  domiciled  here 
in  time  of  war  between  this  country 
and  Spain,  having  been  licensed  in 
general  terms  by  the  king  to  ship 
goods  in  a  neutral  vessel  from  hence 
to  certain  ports  of  Spain,  such  com- 
merce is  legalized  for  all  purposes 
of  its  due  and  effectual  prosecution, 
either  for  the  benefit  of  the  party 
himself  or  of  his  correspondents, 
though  residing  in  the  enemy's 
country;  and  such  goods  may, 
therefore,  be  insured  by  him,  either 
on  his  own  account,  or  as  agent  for 
them  ;  and  he  may  sue  and  recover 
upon  the  policy  in  his  own  name  in 
case  of  a  loss  by  capture;    and  this, 
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though  the  prize,  which  was  taken 
by  a  French  privateer,  {France  being 
a  co-belligerent  with  Spain  in  the 
war,  and  both  governments  having 
issued  similar  decrees  against  British 
commerce,)  was  afterwards  condemned 
by  a  French  consular  court  then  sit- 
ting in  a  port  of  Spain,  into  which 
the  prize  was  carried  :  for  iu  respect 
of  the  purposes  of  such  licensed  trad- 
ing, the  subjects  of  Spain  concerned 
in  it  are  to  be  regarded  as  British  sub- 
jects. Usparicha  v.  Noble,  II.  51  G. 
3.  332 

5  British  goods  on  board  a  neutral 
ship,  being  insured  from  London  to 
any  ports  or  places  of  discharge  on 
the  continent,  &c.  with  liberty  to 
carry  simulated  papers,  &c.  free  of 
capture  or  seizure  in  her  port  or  ports 
of  discharge:  and  the  ship  having  re- 
ceived instructions  to  proceed  to  the 
river  Jahde  with  a  supercargo,  who, 
when  arrived  there,  was  to  go  to  Varel, 
which  lies  30  miles  up  the  river,  and 
there  give  notice  to  a  correspondent 
of  the  ship's  arrival,  and  receive  di- 
rections where  the  goods  might  most 
safely  be  landed ;  Varel  and  the  whole 
adjacent  country  being  then  occupied 
by  the  enemy  ;  held  that  a  seizure  by 
the  enemy  in  boats  from  the  shore, 
while  the  ship  was  lying  on  and  off  in 
the  middle  of  the  river,  15  miles  up, 
where  it  is  two  miles  wide,  waiting  for 
directions  from  the  supercargo,  who 
had  gone  up  to  Varel  to  get  instruc- 
tions where  to  land  the  cargo,  was  a 
seizure  in  a  port  of  discharge  within 
the  exemption  in  the  policy  :  for  the 
intention  of  the  contracting  parties 
was  plainly  to  exempt  the  underwriters 
from  land  risks  in  any  such  port  of 
discharge,  leaving  them  subject  only  to 
sea  risks  ;  and  therefore  the  word  port 
must  be  taken  in  its  general  and  most 
extensive  sense,  as  contradistinguished 
from  the  high  seas,  with  reference  to 
the  subject-matter;  though  the  place 
where  the  seizure  was  made  was  not 
ordinarily  denominated  a  port,  nor 


were  goods  used  to  be  landed  there  in 
the  accustomed  course  of  commerce. 
Jar  man  v.  Coupe,  E.  51  G.  3.       394 

INTEREST. 

Where  goods  are  sold  and  delivered 
upon  an  agreement  by  the  vendee  to 
pay  for  them  by  a  bill  at  a  certain 
date;  as  interest  would  have  run 
upon  such  bill,  if  given,  it  may  be  re- 
covered in  an  action  for  the  price  of 
the  goods  brought  after  the  time  when 
such  bill  would  have  become  due ; 
and  it  may  be  recovered  as  part  of 
the  estimated  value  of  the  goods  upon 
the  common  count  for  goods  sold  and 
delivered.  Marshall  and  Another  v. 
Poole  and  Another,  M.  51   G.  3. 

98 

The  same  point  was  decided  in  this 

term  in  Boyer  v.  Warburton.        98 

JOINT  AND  SEVERAL  RE- 
MEDY, 

See  Account,  2. 

JURISDICTION, 

See  Appeal.    London  Court  of 
Requests. 

Though  the  cause  of  action  accrued 
within  the  jurisdiction  of  the  Su- 
preme Court  at  Calcutta,  while  both 
the  parties  were  resident  there  ;  and 
by  the  king's  charter,  granted  in 
pursuance  of  the  stat.  13  G.  3.  c.  63. 
that  Court  is  authorized  to  exercise 
the  same  jurisdiction  in  civil  cases 
as  is  exercised  by  the  Court  of 
K.  B.  within  England  by  the  common 
law  thereof:  and  assuming  that  by 
such  authority  the  provisions  of  the 
statute  of  limitations  21  Jac.  1.  c.  16. 
s.  7.  and  4  Ann.  c.  16.  s.  19.  are 
transferred  to  India,  as  part  of  the 
law  of  England,  auxiliary  to  the 
common  law;  yet  by  the  express 
terms  of  the  savings  in  those  sta- 
tutes, 
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tutes,  as  applicable  to  the  courts  here, 
the  plaintiffs  right  of  action  upon  an 
assumpsit  is  saved,  if  he  (having  re- 
turned home  before  the  defendant) 
commence  such  action  -within  six 
years  after  the  defendant's  return 
home,  though  more  than  six  years  had 
elapsed  in  India  after  the  cause  of  ac- 
tion accrued  there,  and  during  the  de- 
fendant's stay  within  the  jurisdiction 
of  the  Court  in  that  country.  Wil- 
liams t.  Jones,  E.  51  G.  3.  439 

JUSTICES  OF  THE  PEACE, 

See  Information,  1. 

LADING,  BILLS  OF, 
See  Bills  of  Lading. 

LANDLORD  AND  TENANT, 

See  Lease,  3.     Stamp,  4. 

One  who  is  put  in  possession  upon  an 
agreement  for  the  purchase  of  land 
cannot  be  ousted  by  ejectment  before 
his  lawful  possession  is  determined  by 
demand  of  possession  or  otherwise. 
And  even  considering  such  lawful  pos- 
session as  a  tenancy  at  will,  the  de- 
fendant's confession,  (by  entering  into 
the  common  rule,)  of  a  lease  by  a 
lessor  to  the  nominal  plaintiff,  is  not  a 
constructive  determination  of  the  will 
whereon  to  maintain  the  ejectment. 
Might  d.  Lewis  v.  Beard,  H.  51  G.  3. 

210 

LEASE, 
See  Stamp,  4. 

1  An  instrument,  executed  on  the  24th 
November  1807,  upon  an  agreement 
stamp,  setting  forth  the  conditions  of 
setting  a  farm,  and  the  regulations  to 
be  observed  by  the  tenant ;  that  the 
term  was  to  be  from  year  to  year,  the 
lands  to  be  entered  upon  the  3d  of 
February  1808,  and  the  housing  on 
the  12th  of  May;  and  that  a  lease  was 


to  be  made  upon  these  conditions,  with 
all  usual  covenants ;  at  the  foot  of 
which  the  defendant  wrote,  "J  agree 
"to  take  lot  1.,  (the  premises  in  ques- 
M  tion,)  at  the  rent,  Sfc.  subject  to  the 
"covenants,"  is  an  agreement  for  a 
lease,  and  not  a  present  demise  ;  there 
being  not  only  a  stipulation  for  a  future 
lease,  but  time  given  to  prepare  it  be- 
fore the  commencement  of  the  term, 
and  no  present  occupation  as  a  tenant 
contracted  for.  But  after  the  de- 
fendant had  been  let  into  possession 
under  such  agreement,  and  had  paid 
rent  under  it ;  held,  that  that  was 
sufficient  to  satisfy  a  count  against 
him,  as  tenant  upon  a  demise,  for 
mismanagement  of  the  farm,  con- 
trary to  the  terms  of  such  agree- 
ment; such  count  stating,  that 
whereas  the  plaintiff  had  demised, 
&c.  And  held,  that  it  was  not 
necessary  to  state  the  whole  of  the 
agreement,  if  the  part  omitted  did 
not  qualify  that  which  was  stated. 
Tempest  v.   Rawling,  M.  51  G.  3. 

18 
2  A  covenant  in  an  indenture  of  lease 
for  21  years  from  Michaelmas,  that 
the  tenant  should  not,  during  the 
term,  cut  down  any  of  the  coppice 
of  less  than  10  years'  growth,  or  at 
any  unseasonable  time  of  the  year : 
but  at  the  end  of  the  term  the  landlord 
agreed  to  pay  to  the  tenant  the  value 
of  all  such  growth  of  coppice  as  should 
be  then  standing  and  growing ;  was 
held,  according  to  its  grammatical 
construction,  (uncontrolled  by  any 
other  part  of  the  instrument  shewing 
a  different  intent,)  to  bind  the  land- 
lord, to  whom  the  words  of  the  co- 
venant were  to  be  attributed,  to  pay 
the  tenant  for  the  value  of  all  the 
coppice  of  less  than  10  years' 
growth,  left  standing  on  the  demised 
premises  at  the  end  of  the  term ; 
though  no  special  consideration  ap- 
peared on  the  face  of  the  deed-  for 
the  landlord's  agreeing  to  make  a 
compensation  to  the  tenant  for  the 
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•value  of  such  part  of  the  coppice 
which  the  tenant  was  not  entitled  to 
cut.  One  Judge,  who  dissented, 
thought  that  the  words  "  such 
growth"  referred  to  a  growth  of  10 
years,  though  inaccurately  expressed ; 
founded  on  a  strong  presumption  of 
the  meaning  of  the  parties,  as  ga- 
thered from  the  restriction  on  the 
tenant  not  to  cut  coppice  of  less  than 
.  10  years'  growth,  and  to  the  period 
of  the  year  when  the  tenancy  would 
end  ;  which  was  before  the  cutting 
season,  but  after  a  portion  of  the  cop- 
pice would  be  of  10  years'  growth. 
Love  v.  Pares,  M.  51  G.  3.  80 

3  Where  a  power  of  leasing  was  given 
to  the  father,  tenant  for  life,  and 
after  his  decease,  to  the  son,  tenant 
for  life;  and  the  son  obtained  a  grant 
from  the  father  of  his  life  estate 
(without  noticing  the  power,)  subject 
to  a  certain  rent,  with  a  power  of  re- 
entry for  non-payment,  &c. :  held, 
that  the  son,  during  the  lifetime  of 
his  father,  could  not  lease  under  the 
power.  Elizabeth  Ann  Coxe,  an 
Infant,  by  John  Gordon,  her  next 
Friend,  v.  Day,  M.  51  6?.  3.         118 

4  Under  a  leasing  power,  with  a  con- 
dition (inter  alia)  for  re-entry  for 
non-payment  of  rent  for  21  days,  a 
lease  granted  with  a  condition  for  re- 
entry for  non-payment  of  rent  in  20 
days,  in  case  no  sufficient  distress  can 
be  taken  on  the  premises  whereby  to 
levy  the  rent,  Sfc.  is  not  a  good  exe- 
cution of  the  leasing  power;  such  con- 
ditional power  of  re-entry  being  less 
beneficial  to  the  remainder-man  than 
an  absolute  power  of  re-entry  on 
non-payment  of  rent.     Ibid.         118 

LECTURER, 
See  Mandamus,  1,  2. 

LIBEL. 

I  An  action  for  a.  libel,   charging  in 
one  count,  that  the  defendant  pub- 


lished it  as  purporting  to  be  a  letter 
from  A.  to  B. ;  and  in  another 
charging,  generally,  that  the  defend- 
ant  published  the  libellous  matter:  is 
not  sustained  by  proof  of  a  publica- 
tion wherein  the  defendant  stated, 
that  in  a  debate  in  the  Irish  House  of 
Commons  several  years  before,  the 
Attorney-General  of  Ireland  had  read 
such  a  letter,  and  then  stating  the  li- 
bellous matter  as  said  by  him  in  com- 
menting upon  that  letter :  for  the 
characters  of  the  several  libels  are 
essentially  different,  though  the 
slander  imputed  may  be  the  same. 
Bell  v.  Byrne,  E.  51  G.  3.  554 

2  It  seems,  also,  that  a  libellous  asser- 
tion, that  the  plaintiff  "  has  been  for 
some  time  past  confined  on  a  charge 
of  high  treason,"  taken  as  a  fact  as- 
serted generally  by  the  publisher  on 
his  own  knowledge,  would  refer  to 
the  period  of  the  publication,  and 
therefore  would  not  be  proved  by 
shewing  that  it  was  asserted  to  have 
been  said  by  another  some  years  be- 
fore, and  consequently  referring  to 
the  period  when  it  was  so  said.    ibid. 

3  Proof  of  a  warrant  to  arrest  on  sus- 
picion of  high  treason  will  not  sustain 
a  justification  that  the  plaintiff  was 
arrested  and  confined  on  a  charge  of 
high  treason.  lb.  554 

LICENCE, 
See  Mandamus,  1,  2. 

LIMITATIONS,  STATUTE  OF, 

See  Assumpsit,  8.     East  Indies,  2. 
LONDON  COURT  OF  REQUESTS. 

After  an  action  brought  in  B.  R.  for 
board  and  lodging  of  the  defendant's 
wife  in  Middlesex,  which  was  refer- 
red to  an  arbitrator,  who  awarded 
less  than  51.,  which  was  for  the  rent 
of  the  lodging  :  this  was  held  at 
any  rate  to  come   within  the  13th 

section 
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section  .of  the  stat.  39  &  40  G.  3. 
c.  104.  excepting  aotions  for  rent 
from  the  compulsory  jurisdiction  of 
the  London  court  of  requests  ;  al- 
though the  defendant  were  otherwise 
within  the  act :  but  without  deciding 
whether  the  clerk  of  a  solicitor, 
attending  at  his  master's  office  within 
the  city  during  the  hours  of  business 
throughout  the  whole  day,  but  lodg- 
ing in  Middlesex,  shall  be  said  to 
seek  a  livelihood  in  London,  within 
the  meaning  of  the  act.  Holden  v. 
Newman,  M.  51  G.  3.  161 

LONDON  INSTITUTION. 

A  share  in  the  London  Institution,  in- 
corporated by  charter  for  the  ad- 
vancement of  literature,  &c.  cannot 
be  transferred  until  the  proprietor 
shall,  by  writing  under  his  hand,  sig- 
nify his  desire  so  to  do  to  the  com- 
mittee of  managers,  and  mention 
therein  the  name,  Sfc.  and  other  de- 
scription of  the  person  to  whom  he  is 
desirous  the  same  should  be  trans- 
ferred, which  person  is  to  be  ap- 
proved by  the  committee  :  held,  that 
a  note  addressed  to  them  in  these 
words;  "  Having  disposed  of  my  share 
in  the  London  Institution  to  [leaving 
a  blank  for  the  name~],  I  beg  leave  to 

.  recommend  him  to  be  elected  in  my 
place,  as  a  proprietor,"  &c.  and 
sigued  by  the  proprietor ;  which  note 
was  left  in  the  hands  of  an  agent, 
(the  clerk  of  the  society,)  for  the 
purpose  of  selling  the  share  ;  did  not 
authorize  such  agent  to  fill  up  the 
blank  himself  with  the  name  of  the 
purchaser  with  whom  he  contracted 
for  the  price,  against  the  rules  of  the 
society,  which  require  the  recom- 
mendation of  the  candidate  to  be 
vouched  by  the  proprietor  himself 
inserting  his  name,  &c.  in  the  paper; 
and  consequently  the  agent  had  no 
authority,  before  the  transfer  was  so 
completed,  to  receive  the  money  of 


the  purchaser,  and  to  insert  his  name 
in  the  blank,  unknown  to  the  pro- 
prietor. And  such  purchaser  paying 
the  money  before  the  time  of  payment 
when  the  transfer  from  the  proprietor 
was  complete,  pays  it  at  his  own  risk 
to  the  agent,  whom  he  thereby  makes 
his  own  for  that  purpose.  And  such 
agent  afterwards  absconding  with  the 
money,  and  the  society  disallowing 
the  transfer  upon  the  interference  of 
the  proprietor  :  held,  that  the  pur- 
chaser could  not  recover  the  amount 
from  such  proprietor  in  an  action  for 
money  had  and  received.  Parnlher 
v.  Gaitskell,  E.  51  G.  3.  432 

LUNATIC, 
See  Bail,  5.  7. 

MAGISTRATES, 

See  Information,  1. 

MANDAMUS. 

The  act  of  uniformity,  13  &  14  Car. 
2.  c.  4.  s.  19.  having  enacted  that  no 
person  shall  be  allowed  to  preach  as  a 
lecturer,  in  any  church,  &c.  "  unless 
"  he  be  first  approved  and  thereunto 
"  licensed  by  the  archbishop  of  the 
il province,  or  bishop  of  the  diocese,'''' 
Sfc.  the  court  will  not  entertain  a 
motion  for  a  mandamus  to  the  bishop 
to  license  a  lecturer  appointed  by 
the  parish  upon  the  previous  refusal 
of  the  bishop  to  do  so,  upon  the 
alleged  ground  of  unfitness  in  the 
party  elected,  unless  it  be  shewn  that 
the  like  application  had  also  been 
made  to  the  archbishop,  and  rejected 
by  him.  The  King  v.  The  Bishop  of 
London,  E.  51  G.  3.  419 

The  act  of  uniformity,  13  and  14 
Car.  2.  c.  4.  s.  19.,  having  made  a 
licence  necessary  to  enable  a  lecturer 
to  preach,  and  given  authority  to  the 
bishop,  Sfc.  to  grant  il ;  if  a  person 
appear  to  have  a  right  to  it,  this 
Court  will  compel  the  bishop,  &q. 

to 
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to  grant  such  licence,  or  to  shew 
good  reason  to  the  contrary.  But 
it  is  a  good  reason  agaiust  an  appli- 
cation for  such  a  licence  to  shew  that 
the  lectureship  was  appointed  ttithin 
time  of  memory,  and  supjmrtcd  by  vo- 
luntary contributions,  without  any  lay 
fee  or  temporal  right  in  the  party  ap- 
plying; and  that  he  had  not  the  consent 
of  the  rector,  though  chosen  by  the 
parishioners  to  be  lecturer.  The  King 
v.  The  Bishop  of  London,  E.  16  G.  2. 

420 

MARRIAGE  REGISTER. 

A  marriage  register  describing  a  person 
to  be  of  the  parish  of  A.  is  no  evi- 
dence upon  a  question  of  settlement 
on  appeal  against  an  order  of  removal, 
that  the  party  was  settled  in  A.  Rex 
v.  Inhabitants  of  Harberton,  H.  51 
G.  3.  311 

MASTER  AND  SERVANT. 

A  vessel  hired  by  the  Lords  Commission- 
ers of  the  Admiralty,  and  employed 
to  cruize  against  smugglers,  the  master 
and  crew  of  which  were  appointed  by 
the  owner,  but  which  was  placed  un- 
der the  superior  command  of  a  captain 
appointed  by  the  board,  is  forfeitable 
for  an  act  of  smuggling  committed  on 
board  by  such  Admiralty  captain,  as 
well  as  by  the  owner's  master  and 
crew ;  and  the  owner  has  his  remedy 
over  by  action  on  the  case  against 
such  Admiralty  captain  to  recover  da- 
mages for  the  loss  of  his  ship  by  the 
condemnation,  though  that  proceeded 
upon  acts  of  smuggling  stated  to  be  by 
persons  unknown ;  and  though  it  ap- 
peared in  fact  that  the  master  and  mate 
appointed  by  the  owner  were  also  con- 
cerned in  acts  of  smuggling  on  board. 
Blezsiit  v.  Hill,  M.  51  G.  3.  13 

MESNE  PROFITS, 
See  Fine,  1.  *  Pleading,  5. 


MISDEMEANOR, 

See  Indictment,  1,  2,  4. 

MILITIA. 

A  substitute  in  the  militia  fraudulently 
and  falsely  declaring  at  the  time  of  his 
enrolment,  that  he  had  no  wife  or  fa- 
mily, when  in  fact  he  had  a  wife  and 
one  child,  is  not  entitled  to  any  paro- 
chial allowance  for  their  relief,  under 
the  stat.  43  G.  3.  c.  47.  s.  2.  &  5. 
The  King  v.  The  Inhabitants  of  Pres- 
ton, II.  51  G.  3.  313 

NEW  TRIAL. 

The  Court  refused  a  certiorari  to  remove 
an  indictment  for  a  misdemeanor,  and 
proceedings  thereon  at  the  assizes, 
after  conviction  and  before  judgment, 
which  was  prayed  for  the  purpose  of 
applying  for  a  new  trial  on  the  judge's 
report  of  the  evidence,  upon  the 
ground  that  the  verdict  was  against 
evidence  and  the  judge's  direction. 
The  King  v.  The  Inhabitants  of  the 
County  of  Oxford,  E.  61  G,  3.      41 1 

NONSUIT,  JUDGMENT  OF, 
See  Variance,  5. 

NUISANCE. 

If  the  Court  be  satisfied  that  a  nuisance 
indicted  is  already  effectually  abated 
before  judgment  is  prayed  upon  the 
indictment,  they  will  not,  in  their  dis- 
cretion, give  judgment  to  abate  it. 
And  they  refused  to  give  such  judgment 
upon  an  indictment  for  an  obstruction 
in  a  public  highway;  which  highway, 
after  the  conviction  of  the  defendant, 
was  regularly  turned  by  an  order  of 
magistrates,  and  a  certificate  obtained 
that  the  new  way  was  fit  for  the  pass- 
age of  the  public,  and  on  affidavits 
that  so  much  of  the  old  way  indicted 
as  was  still  retained  was  freed  from  all 
obstructions. 
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obstructions. 
M.  51  G.3. 


The  King  v.  Incledon, 
164 


OFFICER, 

See  Custom-House  Officer. 
Officer. 


Parish 


ORDER   OF   SESSIONS, 
See  Bastardy.     Sessions. 

OVERSEER  OF  THE  POOR, 
See  Parish  Officer,  2. 

PARISH  OFFICER. 

One  who  is  de  facto  guardian  of  the 
poor  of  a  parish  united  with  other  pa- 
rishes, under  the  stafr.  22  Geo.  3.  c.  83. 
for  the  better  relief  and  employment 
of  the  poor,  and  who  is  received  and 
acknowledged  by  the  parish  as  guar- 
dian, though  not  legally  appointed  such 
under  the  statute,  is  yet  competent  to 
apply  in  that  character  to  a  justice  of 
the  peace  to  take  the  examination  of 
a  single  woman  with  child,  in  order  to 
filiate  the  bastard,  which,  by  the  stat. 
6  G.  2.  c.  31.  s.  1.  is  directed  to  be 
made  upon  application  by  the  overseers 
of  the  poor ;  in  whose  place  such  guar- 
dian is  appointed:  and  he  is  also  com- 
petent to  apply  to  the  justice  for  a 
summons  against  a  reputed  father  for 
not  obeying  an  order  of  bastardy ; 
which,  by  stat.  49  G.  3.  c.  68.  s.  3.  is 
directed  to  be  made  upon  complaint  by 
any  one  of  the  overseers  of  the  poor. 
The  King  v.  Martyr  and  Fulham,  M. 
51  G.  3.  55 

See  further  Warrant,  No.  1. 
The  stat.  43  Eliz.  c.%  s.  1.  enacting  that 
the  churchwardens  of  every  parish,  and 
4, 3  or  2  substantial  householders  there, 
to  be  nominated  by  the  magistrates, 
shall  be  overseers  of  the  poor,  requires 
an  appointment  to  be  made  oitwo  such 
overseers  at  the  least,  exclusive  of  the 
existing  churchwardens ;  which  body 
so  constituted,  or  the  greater  part  of 
them,  are  empowered  to  execute  cer> 


tain  duties  relating  to  the  poor  :  and 
therefore  the  5th  section  which  autho- 
rizes "  the  said  churchwardens  and 
overseers,  or  the  greater  part  ofthem^ 
(by  the  assent  of  two  justices,)  to  bind 
out  poor  children  apprentices,  is  not 
satisfied  by  a  compulsory  binding  by 
two  persons  styling  themselevs  church- 
wardens and  overseers,  who  had  been 
appointed  the  overseers  of  the  parish 
at  a  time  when  one  of  them  was  church- 
warden; which  latter  continued  the- 
sole  churchwarden  for  about  two 
months  afterwards,  when  the  other 
overseer  was  appointed  sole  church- 
warden in  his  place.  For  at  all 
events  this  power  is  given  to  a  body 
constituted  of  more  than  two  per- 
sons ;  though  it  may  be  executed  by 
the  major  part  of  the  body  when  well 
constituted.  And  therefore  a  poor 
child  assumed  to  be  bound  apprentice 
by  such  an  indenture  could  not  gain  a 
settlement  by  service  under  it.  The 
King  v.  The  Inhabitants  of  All  Saints, 
Derby,  M.  51  6?.  3.  143 

PARTICULARS  OF    THE 
PLAINTIFF'S  DEMAND 

See  Practice,  21. 

PARTNERS. 

The  defendant  agreed  in  writing  to 
take  one  half  share  of  certain  goods 
bought  by  the  plaintiff  on  their  joint 
account ;  half  in  the  profit  or  los?,  and 
to  furnish  the  plaintiff  with  half  the 
amount  in  time  for  the  payment  there- 
of; and  the  goods  being  to  be  paid  for 
by  bills :  held,  1st,  that  this  was  an 
agreement  relating  to  the  sale  of  goods, 
within  the  exemption  in  the  stamp  act, 
44  6r.  3.  c.  98.rsched.  A,  and  did  not 
require  a  stamp.  Venning  v.  Leckie, 
M.  51  G.  3.  7 

2dly,  That  the  plaintiff  having  paid 
the  whole  price  of  the  goods  which 
were  to    constitute   the    partnership 

stock, 


PARTNERS. 


PENAL  SUM. 


62? 


stock,  to  which  both  parties  were  to 
contribute  equally ;  an  action  lay 
against  the  defendant  for  his  moiety 
of  the  price  which  was  to  be  fur- 
nished by  him  in  the  first  instance ; 
although  there  might  be  an  account 
to  be  taken  between  them  as  partners 
upon  the  subsequent  disposal  of  the 
joint  stock.  ibid. 

3  If  one  partner  draw  or  indorse  a  bill 
in  the  partnership  firm,  it  will  prima 
facie  bind  the  firm;  although  passed 
by  the  one  partner  to  a  separate  cre- 
ditor in  discharge  of  his  own  debt ; 
unless  there  be  evidence  of  coTin  be- 
tween such  separate  debtor  and  cre- 
ditor, or  at  least  of  the  want  of 
authority,  either  express  or  to  be 
implied,  in  the  debtor  partner  to  give 
the  joint  security  of  the  firm  for  his 
separate  debt.  But  held  that  no 
sufficient  circumstance  appeared  to 
raise  any  presumption  adverse  to  the 
separate  creditor  taking  such  joint 
security  in  a  case  where  the  bill 
appeared  to  have  been  drawn  in  the 
name  of  the  firm  to  their  own  order 
18  days  before  the  delivery  of  it  to 
the  separate  creditor,  and  to  have 
been  accepted  and  indorsed  before 
such  delivery,  and  to  have  been 
drawn  for  a  larger  amount  than  the 
particular  debt ;  and  where,  though 
the  indorsement  were  in  fact  made  by 
the  hand  of  the  debtor  partner,  yet  it 
did  not  appear  that  that  fact  was 
known  to  the  separate  creditor  at  the 
time ;  and  this  too  in  a  case  where 
direct  evidence  might  have  been  given 
of  the  covin  or  want  of  authority,  if 
it  existed/  For  the  action  being 
brought  by  the  separate  creditor 
against  the  acceptor,  either  of  the 
partners  might  have  been  called  as  a 
witness  by  the  defendant  to  disprove 
the  authority  of  the  debtor  partner 
to  give  the  joint  security :  for  though 
if  the  separate  creditor  recovered 
against  the  acceptor,  he  would  have 
his  remedy  over  against  the  firm ; 
yet  the  innocent  partner  would  have 


his  remedy  over  again«t  the  other. 
And  the  bankruptcy  of  the  debtor 
partner  in  the  mean  time  does  not  vary 
the  question  of  competency.  Ridley 
and  Another  v.  Taylor,  M.  51  G.  3. 

175 
4  Part-owners  of  a  ship  having  agreed 
"  each  and  every  of  them  with  the 
others,  and  each  or  every  of  the 
others,"  that  the  ship  should  proceed 
on  a  certain  voyage  under  the  exclu- 
sive management  and  controul  of  one 
of  them  as  ship's  husband;  and  that 
after  her  return  "  a  full  account 
should  be  made  of  the  said  ship  and 
her  concerns,"  and  the  neat  profits 
be  divided  in  proportion  after  de- 
ducting all  charges;  the  duty  of 
making  out  such  an  account  is  cast 
upon  the  ship's  husband  ;  and  for  not 
doing  so,  and  not  dividing  the  neat 
profits,  after  deducting  all  charges, 
within  a  reasonable  time  after  the 
ship's  return,  an  action  lies  against 
him  upon  the  agreement  by  each  of 
the  part-owners  ;  though  it  be  not 
averred  in  terms  that  the  charges 
were  or  could  have  been  ascertained 
before  the  action  brought ;  for  that 
is  matter  of  defence.  Oioston  v.  Ogle, 
E.blG.  3.  538 

PAYMENT  OF  MONEY  INTO 
COURT, 

See  Highway,  1.     Practice,  22. 

PENAL  SUM. 

In  assumpsit  upon  a  memorandum  for 
a  charter-party,  describing  the  agree- 
ment of  the  defendant,  the  ship- 
owner, to  proceed  with  all  convenient 
speed  to  a  foreign  port,  and  there 
load,  within  20  running  days,  a  cargo 
from  the  plaintiff's  factors,  and  there- 
with return  home,  and  in  15  running 
days  deliver  the  same,  on  payment  of 
certain  freight;  concluding  with  a 
certain  penalty  for  non-performance  : 
held  that  the  plaintiff  might  recover 
damages  on  the  breach  of  the  con- 
tract 
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tract  in  the  defendant's  not  per- 
mitting the  vessel  to  proceed  on  the 
voyage,  beyond  the  amount  of  the 
penalty.  Harrison  t.  Wright,  II.  51 
G.  3.  343 

PLEADING, 

See  Covenant.     Libel.    Practice, 
13.     Variance,  5. 

1  In  debt  on  bond,  conditioned  not  to 
assault,  molest,  or  injure  the  person 
of  the  plaintiff;  the  replication, 
alleging  that  the  defendant  assaulted, 
molested,  and  injured  the  person  of 
the  plaintiff  by  then  and  there  beat- 
ing, &c.  and  otherwise  ill-treating 
him,  is  sustained  by  evidence  that  the 
defendant,  who  was  sitting  in  the  same 
room,  jumped  up  from  his  seat  with 
his  first  clenched  as  if  to  strike  the 
plaintiff,  but  was  pulled  back  to  his 
seat  by  another  before  he  was  within 
reach  of  the  plaintiff.  Tombs  v. 
Painter,  M.  51  G.  3.  1 

2  And  this  was  a  sufficient  assignment, 
by  the  replication,  of  a  breach  of  the 
condition,  for  which  the  jury  were  to 
assess  damages  on  the  stat.  8  &  9  W. 
3.  c.  11.  s.  8.,  although  such  breach 
were  not  alleged  in  formal  terms  to 
be  laid  according  to  the  statute,    ibid. 

3  It  is  not  necessary,  in  declaring 
upon  an  agreement,  to  set  forth  the 
whole  of  it,  if  the  part  omitted  do  not 
qualify  that  which  is  stated.  Tempest 
v.  Rawling,  M.  51  G.  3.  18 

4  A  count  in  an  action  on  the  case, 
stated  that  whereas  heretofore,  &c. 
the  plaintiffs  had  agreed  to  purchase, 
and  the  defendants  to  sell  and  de- 
liver to  them,  at  a  certain  rate  or 
price  per  pound,  to  be  paid  in  a  man- 
ner then  stipulated  between  them,  40 
bags  of  wool,  to  be  delivered  by  the 
defendants  to  the  plaintiffs,  at  a  time 
which  before  the  making  of  the  pro- 
mise of  the  defendants  after  mentioned 
had  elapsed,  but  which  wool  had  not 
then  been  delivered  ;   and  therefore, 


in  consideration  of  the  premises,  and 
also  in  consideration  that  the  plain- 
tiffs would  still  receive  and  pay  for 
the  said  wool  at  the  rate  or  price  and 
in  manner  last  aforesaid,  on  the  de- 
livery of  it  within  a  reasonable  time; 
the  defendants  promised  the  plaintiffs 
to  deliver  the  said  wool  accordingly 
within  such  reasonable  time  as  afore- 
said ;    and  then  alleged  that  though 
the  plaintiffs,  for  a  reasonable  time 
after  the  defendant's  promise,  were 
ready  and  willing  to  receive  and  pay 
for  the  wool,  at  the  rate  and  price 
and  in  manner  last  aforesaid;  yet  the 
defendants  would  not  deliver,  &c.  : 
held  that  this  was  too  general,  and 
bad  upon  special  demurrer  ;  inasmuch 
as  no  price  and  manner  of  payment 
were  mentioned,  which  were  referred 
to  in,   and  incorporated   with,   and 
made  part  of  the  consideration  of,  the 
new  promise  declared  on  ;  and  with- 
out such  price  being  stated,  no  mea- 
sure was  given  to  the  jury  for  esti- 
mating the  damage  to  the  plaintiffs 
by  the  non-delivery  of   the  goods. 
Andrews   and    Others  v.   Whitehead 
and  Another,  M.  51  G.  3.  102 

5  The  defects  of  a  declaration  in  an 
action  for  mesne  profits,  in  not  stat- 
ing any  time  when  the  defendant 
broke  and  entered  the  messuage,  &c. 
and  ejected  the  plaintiff  from  the  oc- 
cupation of  it ;  and  in  stating  only 
that  the  defendant  kept  and  continued 
the  plaintiff  so  ejected  for  a  long 
space  of  time,  without  stating  for  how 
long;  are  cured  by  the  operation  of 
the  stat.  4  Ann.  c.  16.  after  judgment 
by  default  and  writ  of  inquiry  of 
damages  executed ;  so  that  no  ob- 
jection can  be  taken  in  arrest  of  final 
judgment  for  such  defect  in  form. 
Higgins  v.  Highfield,  E.  51   G.  3. 

407 

6  A  contract  for  the  purchase  of  a 
certain  parcel  of  hemp,  the  exact 
amount  of  which,  not  being  known 
at  the  time,  was  described  in  the  con- 
tract as  about  eight  tons,  may  be  de. 

clared 
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olared  on  as  a  contract  for  eight  tons, 
the  certain  quantity  which  it  was  af- 
terwards proved  to  be ;  which  quan- 
tity was  laid  under  a  videlecit.  Glad- 
stone v.  Neele,  E.  51  G.  3.  410 

7  In  a  count  against  the  acceptor  of  a 
bill  of  exchange,  stated  to  be  accepted 
payable  at  S.  and  Co.'s,  it  is  sutlicient 
to  allege  generally  a  request  by  the 
plaintiff  to  the  defendant  to  pay  the 
bill,  without  alleging  that  it  was  pre- 
sented for  payment  at  the  particular 
place.  Fenton\.  Goundry,  E.  51  G.  3. 
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8  And  no  objection  can  be  taken  on  de- 
murrer, not  assigning  at  least  the  cause 
specially,  that  after  stating  the  day  on 
which  the  bill  was  drawn,  which  was 
made  payable  at  a  future  day,  the 
count  alleged  that  afterwards,  to  wit, 
on  the  same  day,  &c.  the  demand  of 
payment  was  made.  ibid. 

9  A  defendant  has  the  same  time  to 
plead  after  the  delivery  of  a  bill  of  par- 
ticulars as  he  had  when  the  summons 
for  it  was  returnable.  Mozcbray  v. 
Schuberth,  E.  51  G.  3.  508 

POOR, 

See  Parish   Officer. 

POOR'S  RATE. 

An  act  of  the  48th  Geo.  3.  having 
vested  the  aftermath  of  a  certain 
meadow  in  trustees,  in  trust  for  the 
burgesses  and  principal  householders 
of  Tewksbury,  freed  from  all  other 
interest  in  the  same;  with  power  to 
let  the  same,  or  any  part  or  parts 
thereof,  to  any  person  or  persons  for 
the  best  rent,  and  also  to  let  it  in  pas- 
tures, for  horses,  cattle,  and  sheep, 
to  different  persons,  at  such  rates, 
and  subject  to  such  regulations,  as  the 
trustees  should  appoint ;  or  by  writing 
under  their  hands  and  seals  to  demise 
the  same  for  a  term  of  years,  &c. ; 
and  that  the  rents  and  profits  should, 
after  payment  of  all  charges,  be  di- 


vided by  the  trustees  amongst  the 
objects  of  the  trust :  held  that  the 
trustees,  not  having  let  the  after- 
math to  any  persons  for  any  cer- 
tain term  or  in  any  certain  propor- 
tions, but  having  let  it  out  (as  it  was 
called)  in  pastures,  at  so  much  a 
head  for  horses,  cattle,  and  sheep,  to 
various  persons,  must  themselves  be 
taken  to  be  the  occupiers  of  the  land  ; 
and  were,  consequently,  rateable  for 
the  same.  The  King  v.  The  Trustees 
for  the  Burgesses,  Sfc.  of  Tewksbury, 
M.blG.  3.  155 

POOR-REMOVAL. 

Where  husband  and  wife  and  their 
children  were  removed  by  an  order 
of  justices  to  the  place  of  their  last 
settlement,  and  that  order  was  sus- 
pended as  to  the  husband,  until  it 
should  be  made  appear  that  he  was 
sufficiently  recovered  to  be  able  to 
travel;  the  wife  and  children  being 
removed  after  his  death,  without  any 
subsequent  order  removing  the  suspen- 
sion of  the  first  order,  is  no  reason  for 
the  Sessions  to  quash  the  order  on  ap« 
peal,  nor  to  quash  another  order  for 
payment  of  the  charges  of  such  suspen- 
sion. The  King  v.  The  Inhabitants 
of  Englefield,  II.  51  G.  3.  317 

PORT  OF  DISCHARGE, 

See  Insurance,  5. 

POWER. 

1  Where  a  power  of  leasing  was  gvien 
to  the  father,  tenant  for  life,  and  after 
his  decease,  to  the  son,  tenant  for  life,  - 
and  the  son  obtained  a  grant  from 
the  father  of  his  life  estate  (without 
noticing  the  power,)  subject  to  a  cer- 
tain rent,  with  a  power  of  re-entry 
for  non-payment,  &c. :  held  that  the 
son,  during  the  lifetime  of  his  father, 
could  not  lease  under  the  power. 
Elizabeth  Ann  Coxe,  an  Infant,  by 
John  Gordon,  her  next  friend,  v. 
Day,  M.  51  G.  3.  118 

2  Under 
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2  Under  a  leasing  power,  with  a  condi- 
tion (inter  alia)  for  re-entry  for  non- 
payment of  rent  in  21  days,  a  lease 
granted  with  a  condition  of  re-entry 
for  non-payment  of  rent  in  20  days,  in 
case  no  sufficient  distress  can  be  taken 
on  the  premises  whereby  to  levy  the 
rent)  Sfc.  is  not  a  good  execution  of 
the  leasing  power  :  such  conditional 
power  of  re-entry  being  less  beneficial 
to  the  remainder-man  than  an  absolute 
power  of  re-entry  on  non-payment  of 
rent.  ibid. 

PRACTICE, 

See  Bail.     Bastardy,  Order  or,  6. 

1  Under  the  stat.  5  TV.  &  M.  c.  1 1.  s.  2. 
&  3.  requiring  a  defendant,  removing 
an  indictment  from  the  sessions  by  cer- 
tiorari, to  find  two  sufficient  manucap- 
tors,  who  shall  enter  into  a  recogni- 
zance in  20/.  conditioned  to  appear, 
plead,  and  try,  &c.  and  that  if  the  de- 
fendant be  convicted,  &c.  the  Court 
shall  give  reasonable  costs  to  be  taxed, 
&c.  and  that  the  said  recognizance  shall 
not  be  discharged  till  the  costs  so  taxed 
shall  be  paid ;  the  amount  of  the  costs 
to  be  taxed  is  not  limited  by  such  re- 
cognizance, which  is  only  a  further 
security  for  them ;  and  the  Court  will 
not  discharge  the  recognizance  till  the 
taxed  costs  are  paid  to  the  prosecutor. 
The  King  v.  Teal  and  Others,  M.  51 
G.  3.  4 

2  The  practice  is  to  take  the  recogni- 
zance in  20/.  from  each  of  the  manu- 
captors.  ibid. 

3  The  statute  giving  the  prosecutor  an 
attachment  for  recovery  of  his  taxed 
costs  within  10  days  after  demand 
and  refusal,    means    10  entire  days. 

ibid. 

4  The  Court  refused  on  motion,  to 
discharge  an  infant  plaintiff,  who  had 
sued  without  prochein  amy  or  guar- 
dian, and  was  in  execution  for  the 
costs.     Finley  t.  Jowle,  M.  51   G.  3. 

6 


5  The  rule  for  judgment  must  hare 
four  clear  days,  exclusive  of  the  first 
and  last,  and  of  Sunday,  before  judg. 
ment  entered.  Roberts  v.  Stacey,  M. 
51G.3.  21 

6  Where  the  same  plaintiff  brought 
three  actions  of  trespass  against 
three  several  defendants,  for  different 
parts  which  they  took  in  the  same 
transaction  ;  one  against  the  Speaker 
of  the  House  of  Commons,  who 
justified  under  a  warraut  issued  by 
him,  under  the  order  of  the  House, 
for  arresting  and  committing  to  the 
Tower  the  plaintiff,  a  member  of  the 
House,  for  a  breach  of  privilege  in 
publishing  a  libel  upon  the  House ; 
to  which  justificatory  plea  the  plain- 
tiff demurred :  another  against  the 
Sergeant  at  Arms  ;  who  pleaded  not 
guilty,  and  also  justified  under  the 
authority  of  the  Speaker's  warrant ; 
to  which  the  plaintiff  replied  an  ex- 
cess in  the  manner  of  executing  the 
warrant,  by  a  military  force,  and  with 
improper  and  unnecessary  violence ; 
on  which  issue  was  joined  to  the 
country  ;  and  the  third  against  the 
Constable  of  the  Tower,  who  re- 
ceived and  detained  the  plaintiff  as 
a  prisoner;  and  who  also  justified 
under  a  warrant  from  the  Speaker 
for  that  purpose ;  in  which  issue  was 
also  taken  to  the  country  on  several 
facts  stated  in  such  justification  :  and 
notice  of  trial  was  given  by  the  plain- 
tiff, in  the  two  last  causes,  (which 
stood  for  trial  at  bar  on  a  day  fixed  ;) 
but  the  plaintiff,  though  still  within 
time  by  the  general  rules  and  practice 
of  the  Court,  had  not  set  down  his 
demurrer  in  the  first  cause  for  argu- 
ment ;  the  Court,  on  motion  of  the 
Attorney-General  on  behalf  of  the 
Sergeant  at  Arms,  and  of  the  Con- 
stable of  the  Tower,  postponed  the 
trial  of  the  issues  in  those  causes 
until  after  the  argument  on  the  de- 
murrer in  the  cause  against  the 
Speaker  ;  because  the  right,  just  and 
distinct  consideration  of  the  ques- 
tions 
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ti<HM  which  arose  on  the  issues  of 
fact,  and  on  the  true  measure  of  da- 
mages, in  the  causes  against  the  Ser- 
jeant at  Arms  and  the  Constable  of 
the  Tower,  depended  mainly  upon 
the  decision  of  the  issue  in  law  joined 
in  the  other  action  against  the  Speaker ; 
and  though  the  same  question  of  law 
might  ultimately  be  raised  on  motion 
in  the  two  former  actions;  yet  it 
could  not  be  considered  so  conve- 
niently to  the  Court,  to  whom  the 
ducision  of  such  question  belonged, 
or  so  advantageously  to  the  party 
who  should  prove  to  be  in  the  right, 
as  upon  the  demurrer,  which  pre- 
sented the  question  of  law  distinct 
from  the  questions  of  fact.  Sir 
Francis  Burdett,  Bart.  v.  Colman. 
The  Same  v.  The  Earl  of  Moira,  M. 
51  G.3.  27 

7  Where  the  plaintiff,  after  arresting 
and  holding  the  defendant  to  special 
bail  for  50/.  took  20/.  out  of  court 
which  the  defendant  had  paid  in,  and 
staid  further  proceedings:  held  that 
that  did  not  warrant  an  application 
for  costs  on  the  part  of  the  defendant, 
by  the  stat.  43  G.  3.  c.  46.  s.  3. 
against  frivolous  and  vexatious  ar- 
rests, which  authorizes  costs  to  be 
awarded  to  the  defendant  if  the 
plain tiiV  do  not  recover  the  sum  for 
which  he  held  the  defendant  to  bail, 
and  had  no  reasonable  or  probable 
cause  for  holding  him  to  bail  to  that 
amount.  Rouveroy  v.  Ale/son,  M. 
51  G.  3.  90 

8  The  Court  will  take  no  cognizance  of 
a  special  case  reserved  upon  the  trial 
of  an  indictment  at  the  sessions. 
The  King  v.  The  Inhabitants  of  the 
County  of  Salop,  M.  51  G.  3.         95 

2  The  rule  of  Court  of  H.  26  G.  3. 
superseding  a  prisoner,  against  whom 
the  plaintiff  shall  not  proceed  to  trial 
or  final  judgment  within  three  terms 
after  declaration  delivered,  does  not 
attach  in  a  case  where  there  are  two 
defendants,  one  of  whom  suffered 
'  judgment  by  default,  and  the  other 
Vol,  XIII. 


pleaded  to  issue  ;  the  trial  of  such 
issue  being  had  within  the  third  term  ; 
though  the  costs  were  not  taxed,  nor 
final  judgment  in  fact  signed  till  after 
the  term,  but  then  entered,  according 
to  the  course  of  the  Court,  as  of  that 
term.  Wrigglesworth  and  Another 
v.  Wright  and  Stacey,  M.  51  G.  3. 

167 

10  If  defendant  put  in  special  bail 
within  four  days  in  a  town  cause,  he 
is  entitled  to  plead  in  abatement,  pro- 
vided such  bail  be  afterwards  per- 
fected in  time  ;  though  he  had  be- 
fore put  in  other  bail  and  given  notice 
of  justifying,  but  had  withdrawn 
them  in  time.  Hopkinson  v.  Henry 
and  Another,  M.  51  G.  3.  170 

11  Where  a  nonsuit  is  set  aside  upon 
payment  of  costs,  such  payment  is 
made  a  condition  precedent  to  the 
setting  aside  the  nonsuit ;  and  with- 
out it  the  plaintiff  cannot  proceed  to 
another  trial.  Nichols  v.  Bozon,  M. 
51  G.  3.  185 

12  Affidavits  not  entitled  in  the  King's 
Bench,  and  sworn  before  A.  B.,  a 
commissioner,  &c. ;  without  stating 
him  to  be  a  commissioner  of  this 
Court,  cannot  be  read  ;  but  those 
sworn  in  Court,  or  before  a  Judge  of 
the  Court,  though  not  entitled  in  the 
King's  Bench,  may  be  read.  The 
King  v.  Hare,  T.  50  G.  3.  189 

13  In  an  action  on  a  bond  given  12 
years  ago  in  the  East  Indies,  where 
the  subscribing  witness  resided,  the 
defendant  having  first  caused  great 
delay  to  the  action  by  insisting  on 
oyer  of  the  original  instead  of  a  sworn 
copy  ;  which  obliged  the  plaintiff  to 
send  for  the  bond  from  the  East 
Indies  ;  and  having  then,  by  leave  of 
the  Court  under  the  statute  to  plead 
several  matters,  pleaded  non  est  fac- 
tum, solvit  ad  diem,  and  solvit  post 
diem  ;  the  Court,  in  consideration  of 
the  delay  which  had  already  inter- 
vened, and  of  the  further  delay  which 
might  be  occasioned  by  taking  the  de- 
position of  the  subscribing  witness  in 
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the  East  Indies  in  proof  of  the  bond  ; 
and  also  upon  an  affidavit  that  part- 
payments  had  been  made  on  the  bond 
by  the  defendant  since  his  return 
home,  and  recently  before  the  action 
brought,  rescinded  the  rule  for 
pleading  double,  in  order  to  make 
the  defendant  elect  to  stand  either 
upon  his  plea  of  non  est  factum,  or 
on  his  pleas  of  payment  at  and  after 
the  day.  Rama  Chiity  v.  Hume,  H. 
51  G.  3.  255 

14  A  criminal  information  may  be 
moved  for  against  magistrates  for  mis- 
conduct in  the  execution  of  their  offices 
in  the  second  term  after  the  offence 
committed,  there  being  no  intervening 
assizes.  The  King  v.  T.  Harries 
and  Another,  H.  51  G.  3.  270 

Vide  post,  pi.  16. 

15  The  defendant  having  been  sued 
and  held  to  bail  by  a  wrong  Chris- 
tian name  ;  but  the  plaintiff  having 
declared  against  him,  and  bail  having 
been  put  in  and  perfected  for  him  by 
his  right  name ;  the  bail  cannot  after- 
wards object  to  the  irregularity,  upon 
a  motion  to  enter  an  ezoneretur  upon 
the  bail-piece.  Clark  v.  Baker,  H. 
fil  G.  3.  273 

16  The  Court  will  not  grant  a  rule  nisi 
for  a  criminal  information  against  a 
magistrate  so  late  in  the  second  term 
after  the  imputed  offence  as  to  pre- 
clude him  from  the  opportunity  of 
shewing  cause  against  it  in  the  same 
term.  The  King  v.  Marshall  and 
Grantham,  H.  51  G.  3.  322 

17  Time  refused  to  be  enlarged  for  the 
bail  to  render  their  principal,  on  an 
affidavit  that  he  was  a  lunatic ;  it  not 
appearing  that  he  was  in  such  a  state 
as  to  occasion  any  immediate  peril  of 
life,  either  to  himself  or  to  those 
about  him.  Cock  v.  Bell,  II.  51 
G.  3,  355 

18  Where  the  proceedings  are  by  ori- 
ginal, the  plaintiff  in  error  cannot  be 
ruled  to  appear  before  the  quarto  die 
post  of  the  return  day  of  the  alias 
writ  of  scire  facias  quare  executionera 


non,  &c.  where  nihil  had  been  re- 
turned. Sharp  v.  Clark,  in  Error, 
H.  51  G.  3.  391 

19  A  notice  of  trial  for  the  sittings 
after  term  in  London  must  specify 
whether  the  cause  is  intended  to  be 
tried  at  the  first  day  of  such  sittings, 
or  at  the  adjournment-day  :  and  in 
the  latter  case  it  is  sufficient  to  give 
such  notice  eight  days  before  the  first 
day  of  the  sittings  after  term,  if  the 
defendant  reside  above  40  miles  from 
London  ;  and  four  days  if  he  reside 
within  that  distance.  Regula  Gene- 
ralis,  E.  51  G.  3.  393 

20  The  defendant  being  in  custody  of  a 
messenger  under  an  order  of  the  Se- 
cretary of  State,  for  the  purpose  of 
being  sent  out  of  the  kingdom  by 
virtue  of  the  alien  act  43  G.  3.  c. 
155.,  the  Court  refused  to  issue  a 
habeas  corpus  on  the  application  of 
his  bail  to  bring  him  up  that  they 
might  render  him  in  their  own  dis- 
charge, on  account  of  the  public  in- 
convenience and  probable  risk  of  his 
passage,  which  had  been  taken  in  a 
ship  immediately  about  to  sail  to  his 
destined  port :  and  they  also  refused, 
while  he  was  still  in  the  kingdom, 
and  might  possibly  be  set  at  large 
again,  to  enter  an  exoneretur  on  the 
bail-piece.  But  they  said  they  would 
remember  that  the  situation  of  the 
bail  was  without  any  fault  of  theirs, 
if  any  proceedings  were  taken  against 
them  in  the  mean  time.  Folkein  v. 
Critico,  E.  50  G.  3.  457 

21  A  defendant  has  the  same  time  to 
plead  after  a  delivery  of  a  bill  of  par- 
ticulars as  he  had  when  the  summons 
for  it  was  returnable.  Mowbray  v. 
Schuberthy  E.  51  G.  3.  508 

22  Rule  refused  to  permit  the  defend, 
ant  to  pay  into  court  the  debt  and 
costs  up  to  a  certain  day  after  the 
action  brought,  (thereby  excluding 
the  costs  of  the  declaration  deli- 
vered,) upon  the  ground  of  an  offer 
to  pay  the  debt  and  costs  up  to  that 
period,  without  having  made  a  tender 
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before  action,  or  obtaining  the  com- 
mon rule  for  staying  proceedings  on 
payment  of  debt  and  costs  up  to  the 
time  of  the  application.  Burmesier 
v.  Hitch,  E.  51  6?.  3.  551 

23  For  the  purpose  of  fixing  the  bail  on 
scire  facias,  the  capias  ad  satisfacien- 
dum against  the  principal  must  lie  the 
four  last  days  in  the  ollice  before  the 
return :  and  the  bail  having  once  been 
prepared  to  render  their  principal  in 
time;  which  they  then  omitted  to  do, 
in  consequence  of  a  rule  nisi  taken 
out  by  them  on  the  suggestion  of  the 
Court  with  a  view  to  an  arrangement 
out  of  court  between  the  parties,  (the 
principal  being  a  lunatic,)  which  rule 
was  afterwards  discharged,  without 
providing  for  the  bail  to  be  placed 
in  the  same  situation  that  they  were 
before;  the  Court  in  a  subsequent 
terra  permitted  the  bail  to  take  the 
above  objection,  to  the  regularity  of 
the  proceedings,  though  they  had  be- 
fore m  the  same  term,,  before  they 
were  aware  of  this  objection,  brought 
forward  another  objection,  which 
was  overruled.  Cock  v.  Brockhurst 
and  Another ■,  E.  51  G.  3.  588 

PRESENTMENT, 

See  IlTDICTMENT. 

A  presentment  by  a  magistrate  under 
the  stat.  13  G.  3.  c.  78.  s.  24.  of  a 
nuisance  in  the  highway,  must  allege 
the  offence  to  be  done  against  the 
form  of  the  statute ;  and  it  is  not 
enough  to  state  that  the  magistrate, 
by  virtue  of  the  act,  Sfc.  presented, 
&c.  The  King  v.  Winter,  H.  51 
G.  3.  258 

PRISONER. 

1  The  rule  of  Court  of  JL  26  G.  3. 
superseding  a  prisoner,  against  whom 
the  plaintiff  shall  not  proceed  to 
trial  or  final  judgment  within  three 
terms  after  declaration  delivered,  does 


not  attach  in  a  case  where  there  are 
two  defendants,  one  of  whom  suffered 
judgment  by  default,  and  the  other 
pleaded  to  issue  ;  the  trial  of  such 
issue  being  had  within  the  third  term, 
though  the  costs  were  not  taxed,  nor 
final  judgment  in  fact  signed  till  after 
that  term;  but  then  entered,  accord- 
ing to  the  course  of  the  Court,  as  of 
that  term.  Wnggleszcorth  and  Ano- 
ther r.  Wright  and  Stacey,  M.  51  G. 
3.  167 

PRIZE, 

See  Insurance,  1.  4.    Stamp,  3.  and 
vide  Baker  v.  Jardine,  cited  235. 

1  The  commander  of  the  Cork  naval 
station  on  3d  of  May  ordered  the 
Loire  frigate  under  his  command  to 
cruize  for  a  month  within  certain  li- 
mits mentioned,  (whether  within  the 
Cork  station  or  not  did  not  appear,) 
but  in  case  of  obtaining  intelligence 
of  the  enemy  being  at  sea,  to  return 
immediately  and  report  the  same  to 
him,  unless  the  captain  should  deem 
it  more  serviceable  first  to  apprize  the 
conrmander-in-chief  of  the  Channel 
fleet  off  Brest  of  it,  and  then  to  re- 
turn to  Cork  without  loss  of  time. 
The  Loire  having  sailed  and  Obtained 
such  intelligence  on  her  cruize,  went 
off  Brest,  and  communicated1  it  to  the 
commander  of  the  Channel  fleet  on 
the  25th  of  May,  who  on  the  28th 
ordered  the  Loire  to  go  off  Ferrol 
with  dispatches,  &c. ;  and  afterwards, 
and  whilst  in  the  execution  of  her 
former  orders  from  the  commander 
of  the  Cork  station,  to  look  out  for 
the  Jamaica  homeward-bound  convoy 
within  certain  limits,  (which  were 
partly  within  and  partly  beyond  his 
original  cruizing  orders  ;)  and  if  met 
with,  to  protect  them  up  St.  George's 
and  the  Bristol  Channel.  The  Loire 
having  delivered  the  dispatches,  &c. 
to  the  naval  commander  off  Ferrol, 
on  her  return  took  three  prizes,  be- 
yond, as  was  admitted,  the  limits  of 
the  Channel  station,  and  asserted  to 
Ll2  be 


636 


PROPERTY-TAX. 


REMOVAL,  ORDER  OF. 


be  within  the  Cork  station  ;  but  whe- 
ther or  not  within  the  Cork  station 
was  deemed  to  be  immaterial  in  this 
case.  Held,  that  the  commander- 
in-chief  of  the  Channel  fleet  did  not, 
within  the  true  meaning  of  his  orders 
to  the  Loire,  intend  to  retain  her 
under  his  command  after  the  execu- 
tion of  his  orders  off  Ferrol,  but  only 
that  she  should  attend  to  his  further 
instructions  while  executing  her  ori- 
ginal  orders,  and  as  a  modification  of 
or  addition  to  such  orders,  rather 
than  as  a  supercession  or  abrogation 
of  them.  But  that,  if  he  had  so  in- 
tended, he  had  no  right  so  to  retain 
her  out  of  the  limits  of  his  command 
by  partial  modifications  of  her  ori- 
ginal orders,  for  the  purpose  of  en- 
titling himself  to  prizes  taken  by  her 
out  of  such  limits,  in  derogation  of 
the  rights  of  another  flag-officer. 
Lady  Gardner  and  Others,  Executrix 
and  Executors  of  Lord  Gardner,  v. 
Lyne,  E.  51  G.  3.  574 

2  Quaere  how  the  case  would  be,  where 
a  cruizer  in  chace  pursues  an  enemy 
out  of  the  limits  of  one  station  into 
another.  ibid. 

PROPERTY-TAX. 

1  The  defendant  having  covenanted  in 
an  indenture  to  pay  the  plaintiff  300/. 
at  the  end  of  a  twelvemonth,  and  in 
the  mean  time,  and  until  payment 
thereof,  to  pay  interest  for  it  at  5/. 
per  cent. ;  it  is  no  answer  to  an  ac- 
tion of  debt  for  the  300/.  and  interest 
accrued  thereon,  to  plead,  that  by 
the  same  indenture  it  was  amongst 
other  things  covenanted,  that  the  de- 
fendant should  pay  the  property-tax 
payable  for  and  in  respect  of  the  said 
300/. :  for  the  plea  does  not  shew 
that  the  covenant  for  the  payment  of 
the  property-tax  attached  on  the  in- 
terest payable  for  the  300/.  prin- 
cipal ;  and  the  covenants  as  there  ex- 
hibited appear  to  be  independent ; 
and  therefore,  though  the  latter  should 


be  void  by  the  property-tax  act,  46 
G.  3.  c.  65.  s.  115.  avoiding  all  con- 
tracts, covenants,  &c.  for  the  payment 
of  any  interest,  Sfc.  in  full,  without 
allowing  the  deduction  of  the  tax,  as 
directed  by  the  act ;  yet  that  would 
.  not  avoid  the  other  independent  co- 
venant in  the  deed  for  the  payment 
of  the  300/.  and  interest.  Wigg  and 
Another,  Executors  of  Collier,  v. 
Shuttleworth,  M.  51  G.  3.  87 

QUO  WARRANTO, 

See  Corporation. 

REMOVAL,  ORDER  OF. 

1  Coupling  the  stat.  35  G.  3.  c.  101. 
(which  enables  two  justices  to  sus- 
pend orders  of  removal  on  account  of 
the  sickness  of  the  paupers,  andtogivo 
the  costs  of  such  suspensions,  with 
an  appeal  against  such  costs  if  they 
amount  to  20/.)  with  the  stat.  3  W. 
8c  M.  c.  11.  s.  9.  (which  gives  an 
appeal  to  the  party  grieved  by  any 
determination  of  the  justices  respect- 
ing the  settlements  of  paupers  by  the 
means  there  mentioned  ;)  appeals  lie 
against  an  order  of  removal  which 
was  suspended,  and  against  a  subse- 
quent order  for  costs;  notwithstand- 
ing the  death  of  the  pauper  before 
any  removal  of  him  in  fact  made,  and 
though  the  costs  were  under  20/. ; 
such  order  for  costs  attaching  by  con- 
sequence a  grievance  on  the  parish  to 
which  the  order  of  removal  was  made, 
if  the  pauper  were  not  settled  in  it. 
The  King  v.  The  Inhabitants  of  St. 
Mary-le-Bone  in  Middlesex,  M.  51 
6?.  3.  51 

REQUESTS, 

See  London  Court  of  Requests. 

SALE  OF  GOODS, 

See  Vendor  and  Vendee. 

SENTENCE, 

See  Insurance,  2, 

SES- 


SETTLEMENT. 
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SESSIONS  AND  ITS  ORDERS, 

See  Appeal.     Special  Case. 

An  order  of  Sessions,  awarding  such 
costs  as  other  persons  shall  adjudge 
to  be  reasonable,  is  bad.  Rex  v.  St. 
Mari/'s  Nottingham,  E.  10  G.  2.     57 

SETTLEMENT— by  Appren- 
ticeship. 

1  The  stat.  43  Eliz.  c.  1.  s.  1.  enacting 
that  the  churchwardens  of  every 
parish,  and  four,  three,  or  two  sub- 
stantial householders  there,  to  be  no- 
minated by  the  magistrates,  shall  be 
overseers  of  the  poor,  requires  an  ap- 
pointment to  be  made,  of  two  such 
overseers  at  the  least,  exclusive  of 
the  existing  churchzoardens  ;  which 
body  so  constituted,  or  the  greater 
part  of  them,  are  empowered  to  ex- 
ecute certain  duties  relating  to  the 
poor:  and  therefore  the  5th  section, 
which  authorizes  •*  the  said  church- 
wardens and  overseers,  or  the  greater 
part  of  them,"  (by  the  assent  of  two 
justices,)  to  bind  out  poor  children 
apprentices  is  not  satisfied  by  a  com- 
pulsory binding  by  tzoo  persons  styl- 
ing themselves  churchwardens  and 
overseers,  who  had  been  appointed 
the  overseers  of  the  parish  at  a  time 
when  one  of  them  was  churchwarden  ; 
which  latter  continued  the  sole 
churchwarden  for  about  two  months 
afterwirds,  when  the  other  overseer 
was  appointed  sole  churchwarden  in 
his  place.  For  at  all  events  this  power 
is  given  to  a  body  constituted  of  more 
than  tzoo  persons  ;  though  it  may  be 
executed  by  the  major  part  of  the  body 
when  well  constituted.  And  therefore 
a  poor  child,  assumed  to  be  bound  ap- 
prentice by  such  an  indenture,  could 
not  gain  a  settlement  by  service  under 
it.  The  King  v.  The  Inhabitants  of 
All  Saints,  Derby,  M.  61  G.  3.     143 

2  An  apprentice,  after  serving  out  most 
of  his  time  with  his  master  in  S.  ob- 


tained a  subsequent  settlement  in  //., 
by  serving  another  master  there  for  40 
days  by  the  direction  of  his  Grst  mas- 
ter, who  was  to  receive  3*.  a  week, 
from  the  second  master  for  such  ser- 
vice: and  being  then  dismissed  by  the 
second  master,  the  apprentice,  un- 
known to  the  first  master,  and  without 
any  intention  of  returning  into  his  ser- 
vice again,  lodged  for  one  night  in  the 
same  parish  of  S.,  and  then  went 
into  a  third  parish,  and  worked  for 
himself  for  a  month,  when,  his  term 
being  expired,  he  returned  to  ,S'-,  and 
went  with  his  original  master  to  a 
common  friend,  with  whom  the  in- 
denture had  been  deposited  to  take  it 
up;  which  he  did  and  carried  ict  away. 
Held,  that  the  settlement  was  not 
brought  back  to  S.  by  such  casual 
lodging  of  the  apprentice  one  night  in 
the  same  parish  of  his  master,  without 
any  resumption  of,  or  even  intention  to 
resume,  the  service  with  the  first  mas- 
ter under  the  indenture.  The  King  v. 
The  Inhabitants  of  Smarden,  E.  51 
G.  3.  452 

SETTLEMENT— ty  taking  a  Tene- 
ment oflOl.  a  year. 

Settling  for  40  days  upon  a  tenement 
at  the  yearly  rent  of  10/.,  the  landlord 
paying  rates  and  taxes,  will  confer  a 
settlement  upon  the  tenant.  The 
King  v.  The  Inhabitants  of  St.  Paul 
Deptford,  II.  51  6?.  3.  320 

SETTLEMENT—  by  and  before 
Marriage. 

An  order  of  justices  for  removing  the 
wife  and  daughter  of  a  pauper  to  the 
place  of  their  residence,  is  supported 
prima  facie  by  shewing,  that  the  parish 
to  which  the  removal  was  made  was 
the  place  of  settlement  of  the  wife 
before  her  marriage  (although  it 
also  appeared  by  a  copy  of  the 
marriage  registry,  that  the  husband 
was  therein  described  to  be  of  an- 
other parish;  (which  description 
was  held  to  be  no    evidence  of   his 

having 
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having  a  settlement  there ;)  and  such 
evidence  throws  the  burden  of  proof 
upon  the  appellants,  that  the  husband 
was  settled  in  another  parish.  The 
King  v.  The  Inhabitants  of  Harber- 
ton,  II.  51  G.  3.  311 

SHIP  AND  SHIP  REGISTER, 

See  CHARTER- PARTY.      FREIGHT. 

1  The  stat.  34  G,  3.  c.  68.  *.  18.  giving 
a  summary  conviction  against  any 
master  of  a  vessel  who  having  re- 
ceived the  certificate  of  its  registry, 
shall  wilfully  detain  and  refuse  to  de- 
liver up  the  same  to  the  proper  offi- 
cer* empowered  to  make  registry,  &c. 
on  the  requisition  of  the  owner  or  ma- 
jor part  of  the  owners,  will  not  autho- 
rize a  conviction  of  a  master  who  did 
not  comply  with  the  requisition  of  Me 
owner,  (though  the  sole  owner,)  to  de- 
liver up  such  certificate  to  him;  though 
expressed  to  be  for  the  purpose  of  his 
providing  the  necessary  indorsement 
to  be  made  on  it  at  the  custom-house 
upon  the  transfer  of  the  ship  to  htm. 
The,  King  v.  Pixley,  M*  51  G.  3.      9 1 

4  The  registered  owner  of  a  ship,  having 
chartered  her  to  the  then  captain  at  a 
rent  for  a  certain  number  of  voyages, 
is  not  liable  for  stores  furnished  to  the 
ship  by  order  of  the  charterer  during 
the  charter-party.  Frazer  u,  Narsh, 
II.  51  G.  3.  338 

SMUGGLING, 

See  Execution,  1.  or  Hue  and  Cry,  1. 

*X  A  vessel  hired  by  the  Lords  Commis- 
sioners of  the  Admiralty,  and  employ- 
ed to  cruize  against  smugglers,  the  mas- 
ter and  ciew  of  which  were  appointed 
by  the  owner,  but  which  was  placed 
under  the  superior  command  of  a  cap- 
tain appointed  by  the  Board,  is  forfeit- 
able for  an  act  of  smuggling  committed 
Q4»  board  by  such  Admiralty  captain, 
as  well  as  by  the  owner's  master  and 
crew  :  and  the  owner  has  his  remedy 


over  by  action  on  the  case  against  such 
Admiralty  captain  to  recover  damages 
for  the  loss  of  his  ship  by  the  condemna- 
tion, though  that  proceeded  upon  acts 
of  smuggling  stated  to  be  by  persons 
unknown ;  and  though  it  appeared  in 
fact  that  the  master  and  mate  appointed 
by  the  owner  were  also  concerned  in 
acts  of  smuggling  on  board.  Blewitt 
v.  Hill,  M.  51  G.  3.  13 

SPECIAL  CASE. 

The  Court  of  B.  R.  will  take  no  cogni- 
zance of  a  special  case  reserved  upon 
the  trial  of  an  indictment  at  the  ses- 
sions. Rex  v.  The  Inhabitants  of  Sa- 
lop, M.  51 G.  3.  95 

STAMP. 

1  The  defendant  agreed  in  writing  to  take 
one-half  share  of  certain  goods  bought 
by  the  plaintiff  cm  their  joint  account ; 
half  in  the  profit  or  loss;  and  to  fur- 
nish the  plaintiff  withhalf  the  amount 
in  time  for  the  payment  thereof ;  the 
goods  being  to  be  paid  for  by  bills :  held, 
that  this  was  an  agreement  relating  to 
the  sale  of  goods,  within  the  exemp- 
tion in  the  stamp  act,  44  G.  3.  c.  98. 
sched.  A,  and  did  not  require  a  stamp. 
Venning  v.  Leckie,  M.  51  G.  3.         7 

<£  An  agreement  by  several  for  a  sub- 
scription to  one  common  fund,  such 
as.  for  making  a  wet  dock  at  Bristol, 
though  several  as  to  each  subscriber, 
only  requires  one  stamp.  Davis  v. 
Williams,  II.  51  G.  3.  232 

3  An  assignment  of  the  prize-money 
of  seieral  seamen  on  board  a  priva- 
teer, beiag  payable  out  of  one  fund, 
only  requires  one  stamp.  Baker  v. 
Jardine,  T.  1784,  B.  R.  235 

4  Where  an  instrument  contains  a 
written  contract  of  demise  in  its 
general  terms,  with  a  several  opera- 
tion in  respect  to  the  different  te- 
nants-who  sign  it  for  different  estates 
at  the  different  rents  set  against  their 
signatures,  and  one  stamp  only  ap- 
pears 
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penrs  upon  the  paper,  it  is  matter  of 
evidence  to  which  contract  such  stamp 
applies ;  and  the  circumstance  of 
juxta-position  of  the  stamp  to  the  de- 
fendant's signature,  which  stood  un- 
touched, while  all  the  other  Dames 
appeared  scored  through  with  pencil 
lines  as  if  by  way  of  cancellation  ; 
and  the  date  of  the  stamp-office  re- 
ceipt for  the  stamp  and  penalty, 
which  shewed  that  it  had  been 
affixed  after  the  action  brought,  and 
recently  before  the  trial ;  and  there 
being  no  evidence  of  a  dispute  with 
any  other  tenant  which  could  make 
the  stamp  necessary  for  another  pur- 
pose ;  are  evidence  that  it  was  in- 
tended to  be  and  was  applied  to  the 
contract  with  the  defendant ;  in  which 
case  the  paper  was  evidence  for  this 
purpose.  Doe  d.  Copley  v.  Dag,  H. 
51  G.  3.  241 

STATUTES. 

Elizabeth. 
5.  c.  9.  s.  12.     Charges  of  wit- 
nesses 16 
18.  c.  3.  *.  2.     Bastards                   57 
43.  c.  2.  s.  1.     Churchwardens 

and  Overseers  143 

James  I. 
21.  c.  16.  s.  7.    Statute  of  limit- 
ations 439 
Charles  II. 
13  &  14.  c.  4.     Uniformity  419 
c.  11.  s.  5.     Custom- 
house officers  507 
16  &  17.     Medway  Navigation    220 
William  8f  Marj)s  and  William  III. 

3.  c.  11.  s.  9.  Settlement.  Costs  51 
5.  c.  11.  s.  2,3.  Costs  4 
8  &  9.  c.  ll.s.  8.     Assigning 

breaches  1 

SO.  *.  6.    Settlement 
Costs  5  3 

Anne. 
2  &  3.  c.  6.  s.  20.    Impress         550 

4.  c.  16.    Jeofails  407 

s.  19.    Limitation  of 
action  439 


8.  c.  7.  s.  17.     Cuitom-house 

officer  506 

George  II. 
6.  c.  31.  Parish  officer.  Bastardy  55 
8.  c.  16.  Hue  and  cry.   Execu- 
tion 544 
19.C.34.     Execution                  ibid. 

32.  c.  28.     Lords' act  190 

George  III. 
13.  c.  63.  East  India  Judicature  439 
78.  s.  27.  29.     Highway. 
Surveyor's  power  200 

s.  24.     Presentment. 
Highway  258 

22.  c.  83.  Guardian  of  poor.  Bas- 
tardy 55 
28.  c.  34.  s.  13.    Ship  register         94 

33.  c.  5.  s.  5.   Insolvent  debtors  190 
c.  35.    Guardian  of  poor  56 

34.  c  68.  s.  18.    Ship  register        91 

35.  c«  101.   Poor-removal.    Costs  51 

Order  of  removal  sus- 
pended 317 
39  &  40.  c.  104.  London  Court 

of  Requests  161 

c.  106.    Calico  printers    139 
41.  c.  38.     Calico  printers  ibid. 

41.  c.  46.  s.  3.  Frivolous  arrests. 

Costs  90 

47.  s.2  &  5.    Militia.     Family 

Allowance  313 

155.     Aliens  457 

44.  c.  98.     Stamp  7 

46.  c.  65.    Property-tAX  87 

48.  Tewkesbury  trust  155 

49.  c.  68.  Parish  officer.  Bastardy  55 

121.  s.  8.     Bankrupt  427 

SUBPOENA, 

See  Witness,  1. 
SUPERSEDEAS, 
See  Prisoner,  1. 
SURPLUSAGE, 
See  Variance^  6. 
TENANT, 
See  Landlord  and  TeKAWI. 

TEWKESBURY  TRUST, 
See  Poor's  Rate.  1. 

T 
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TIMBER, 

See  Assumpsit,  5. 

1  No  action  lies  by  the  reversioner  and 
owner  of  the  inheritance  to  recover 
the  value  of  timber,  cut  by  the  de- 
ceased tenant  for  life  after  a  fine  le- 
vied by  her,  whereby  she  acquired  a 
base  fee,  and  before  the  avoidance  of 
such  fine  and  base  fee  by  the  entry 
of  the  reversioner  for  that  purpose  : 
such  entry  not  revesting  the  rever- 
sioner's old  estate  by  relation  during 
the  continuance  of  the  base  fee  thus 
created,  so  as  to  entitle  him  at  law  to 
the  timber  and  other  mesne  profits 
taken  during  that  interval.  Even 
supposing  that  after  the  statute  of  li- 
mitations had  run  against  the  appro- 
priate action,  by  the  reversioner 
against  the  tenant  for  life,  for  mesne 
profits,  or  for  waste,  upon  the  ori- 
ginal wrongful  act  of  cutting  down 
and  converting  the  trees,  an  action  of 
assumpsit  for  money  had  and  received 
for  the  purchase-money  of  the  trees 
sold,  which  was  in  fact  paid  to  the 
former  tenant  for  life  within  the 
six  years,  was  maintainable  against 
her  representatives  after  her  death. 
Hughes  v.  Thomas  and  Another,  Ex. 
of  Ann  Evans,  E.  51  G.  3.  474 

TITHES. 

1  The  rector  of  Bromfield  parish  hav- 
ing, from  the  year  1765  (as  far  back 
as  living  testimony  could  carry  it)  to 
1799,  received  the  tithes  of  a  certain 
meadow  called  the  Demesne  lying  in 
a  part  of  the  township  of  Kelsick,  in 
the  parish  o/Holme  Cultram,  without 
interruption  or  claim  from  the  rector 
of  that  parish,  (other  parts  of  Kelsick, 
lying  in  Bromfield,)  conveyed  to  the 
plaintiff  in  1779  a  messuage  and  lands 
in  Kelsick,  in  the  parish  of  Bromfield, 
and  also  all  tithes  of  corn  arising 
within  the  township  of  Kelsick  afore- 
said, or  within  the  town  fields,  terri- 
tories, precincts,  or  titheable  places 
thereof:    held,  that  this  was  evidence 


against  the  occupier  of  the  Demesne 
meadow,  though  lying  in  Holme 
Cultram  parish,  of  a  title  to  the  tithes 
in  the  rector  of  Bromfield  before  the 
conveyance  to  the  plaintiff:  and  that 
the  words  of  the  deed  were  sufficient 
to  convey  them.  Barnes  v.  Mes- 
singer,  II.  51  G.  3.  251 

2  Corn  being  titheable  of  common 
right  in  the  sheaf,  it  is  not  compe- 
tent for  the  farmer,  without  a  cus- 
tom, after  a  general  notice  to  the 
parson  that  he  should  begin  to  reap 
on  a  certain  day,  or  as  soon  after  as 
the  weather  would  permit,  (and  in  fact 
the  reaping  continued  for  about  a 
fortnight,)  but  before  tithing,  to  put 
all  the  sheaves  when  bound  imme- 
diately into  large  shocks  or  riders 
consisting  of  eight  sheaves  set  upon 
their  ends  against  each  other,  with 
two  covering  sheaves  placed  roofwise 
on  the  top,  for  the  purpose  of  pro- 
tecting the  whole  against  bad  weather  ; 
from  which  shocks  the  10th  sheaves 
were  afterwards  drawn,  without  tak- 
ing the  rest  of  the  shock  to  pieces  ; 
and  the  rest  of  the  wheat  shocks  were 
removed  from  the  ground  in  two 
hours,  and  the  oat  shocks  in  half  an 
hour  afterwards  :  for  the  parson  has 
thereby  no  reasonable  opportunity  0f 
comparing  the  10th  with  the  other  9 
sheaves,  as  he  is  entitled  to  have  : 
but  the  corn  ought  to  be  tithed  in  the 
sheaf  before  it  is  made  up  into  shocks 
or  riders.  Shallcross  v.  Joule,  II.  51 
G.  3.  261 

TRESPASS, 
See  Indictment,  1. 

The  general  highway  act,  13  G.  3.  c.  78. 
s.  27.  &  29,  authorizes  surveyors  of 
highways  to  take  and  carry  the  refuse 
stones  from  quarries  for  the  repair  of 
the  highways,  making  satisfaction  for 
damage  done  to  the  lands  of  any  per- 
son by  carrying  away  the  same  ;  and 
directing  that  if  the  surveyors  cannot 
agree  with  the  land-owners  upon  the 
amount  of  such  satisfaction,  it  shall  be 
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settled  and  ascertained  by  an  order  of 
justices;  and  providing  further  that  no 
plaintiff  shall  recover  for  any  trespass 
&c,  if  tender  of  sufficient  amends 
"be  made  before  action  brought ;  and 
that  in  case  no  such  tender  be  made, 
the  defendant,  by  leave  of  Court, 
before  issue  joined,  may  pay  money 
into  Court :  held  that  surveyors  hav- 
ing broken  a  new  way  over  the 
plaintiff's  land,  in  order  to  carry 
such  materials  for  repair,  in  a  case 
where  an  old  but  circuitous  road  ex- 
isted before;  and  having  after  the 
damage  done,  and  after  an  action  of 
trespass  brought  against  them,  paid 
money  into  Court  by  way  of  amends  ; 
the  sufficiency  of  such  amends  cannot 
be  questioned  at  nisi  prius ;  the  statute 
having  referred  the  quantum  of  amends, 
if  not  agreed  upon,  to  the  decision  of 
justices  of  the  peace.  But  it  seems  to 
be  competent  to  the  plaintiff  in  such 
action  to  shew  that  the  making  of 
such  new  road  over  his  land  was  ma- 
liciously or  wantonly  done  by  the  sur- 
veyors, and  not  for  the  necessary  or 
convenient  carriage  of  the  materials 
over  the  land  for  the  purposes  of  the 
act ;  and  in  such  case  he  would  not 
be  concluded  by  the  amends  tender- 
ed or  paid  into  court.  Boi/field  v.  Por- 
ter and  Another,  II.  51  G.  3.         200 

TRIAL, 

See  Practice,  19. 

1  Where  the  same  plaintiff  brought 
three  actions  of  trespass  against  three 
several  defendants  for  different  parts 
which  they  took  in  the  same  trans- 
action :  one  against  the  Speaker  of 
the  House  of  Commons,  who  justi- 
fied under  a  warrant  issued  by  him 
under  the  order  of  the  House,  for 
arresting  and  committing  to  the 
Tower  the  plaintiff,  a  member  of 
the  House,  for  a  breach  of  privilege 
in  publishing  a  libel  upon  the  House ; 
to  which  justificatory  plea  the  plain - 
Vol.  XIII. 


tiff  demurred  :  another  against  the 
Serjeant  at  Arms,  who  pleaded  not 
guilty,  and  also  justified  under  the 
authority  of  the  Speaker's  warrant : 
to  which  the  plaintiff  replied  an  ex- 
cess in  the  manner  of  executing  the 
warrant  by  a  military  force,  and  with 
improper  and  unnecessary  violence  ; 
on  which  issue  was  joined  to  the 
country :  and  the  third  against  the 
Constable  of  the  Tower,  who  re- 
ceived and  detained  the  plaintiff  as  a 
prisoner;  and  who  also  justified  un- 
der a  warrant  from  the  Speaker  for 
that  purpose;  in  which  issue  was  also 
taken  to  the  country  on  several  facts 
stated  in  such  justification  :  and  no- 
tice of  trial  was  given  by  the  plaintiff 
in  the  two  last  causes,  (which  stood 
for  trial  at  bar  on  a  day  fixed,)  but 
the  plaintiff,  though  still  within  time 
by  the  general  rules  and  practice  of  the 
Court,  had  not  set  down  his  demurrer 
in  the  first  cause  for  argument :  the 
Court,  on  motion  of  the  Attorney-Ge- 
neral on  behalf  of  the  Serjeant  at 
Arms,  and  of  the  Constable  of  the 
Tower,  postponed  the  trial  of  the  is- 
sues in  those  causes  until  after  the  ar- 
gument on  the  demurrer  in  the  cause 
against  the  Speaker ;  because  the  right, 
just,  and  distinct  consideration  of  the 
questions  which  arose  on  the  issues 
of  facts  and  on  the  true  measure 
of  damages,  in  the  causes  against 
the  Serjeant  at  Arms  and  the  Con- 
stable of  the  Tower,  depended  mainly 
upon  the  decision  of  the  issue  in 
law  joined  in  the  other  action 
against  the  Speaker :  and  though 
the  same  question  of  law  might  ulti- 
mately be  raised  on  motion  in  the 
two  former  actions ;  yet  it  could 
.  not  be  considered  so  conveniently  to 
the  Court,  to  whom  the  decision  of 
such  question  belonged,  or  so  advan- 
tageously to  the  party  who  should 
prove  to  be  in  the  right,  as  upon 
the  demurrer,  which  presented  the 
question  of  law  distinct  from  the 
questions  of  fact.  Sir  Francis  Bur- 
M  m  dcltf 
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TRUSTEES. 


VARIANCE. 


deli,  Bart.  v.  Colman.     The  Same  v. 
The  Earl  of  Moira,  M.  51  G.  3.    27 

2  Where  a  nonsuit  is  set  aside  upon 
payment  of  costs,  such  payment  is 
made  a  condition  precedent  to  the 
setting  aside  the  nonsuit ;  and  with- 
out it,  the  plaintiff  cannot  proceed 
to  another  trial.  Nichols  v.  Bozon, 
M.  51  G.  3.  185 

TROVER. 

If  a  thing  be  deposited  by  one,  with 
the  authority  of  another,  and  re- 
ceived by  the  bailee,  to  keep  on  the 
joint  account  of  the  two,  one  alone 
cannot  lawfully  demand  it  without 
the  authority  of  the  other,  so  as  to 
maintain  trover  upon  the  bailee's 
refusal  to  deliver  it.  But  where  it 
only  appeared  that  it  had  been 
agreed  between  the  assignor  and 
the  assignee  of  a  lease,  that,  to  save 
the  expense  of  a  counterpart,  it 
should  be  deposited  in  the  hands  of 
a  third  person,  and  the  assignee  af- 
terwards delivered  it  to  the  bailee 
to  keep,  but  without  mentioning 
that  it  was  on  the  joint  account;  and 
no  communication  was  made  of  the 
deposit  to  the  assignor,  who  never  in- 

•  terfered  further  iu  the  matter ;  but 
the  defendant  afterwards  (with  the 
privity  of  the  bailee,  who  acted  as  bis 
agent,)  procured  an  illegal  and  void 
conveyance  of  the  property  in  it  from 
the  assignee :  held  that  the  assignee, 
or  his  legal  representatives,  might  a- 
lone  maintain  trover  for  it,  after  de- 
mand and  refusal.  May  and  Another, 
Assignees  of  Taylor,  a  Bankrupt,  v. 
Harvey,  H.  51  G.  3.  197 

TRUSTEES, 
See  Poor's  Rate,  1.  • 

1  R.  D.  being  tenant  for  99  years 
determinable  on  his  life  ;  remainder 
to  trustees  to  preserve  contingent  re- 
mainders; remainder  to  his  first  and 
other  sons  in  tail  male :  with  re- 
mainders over ;  it  was  questioned  at 
first  whether  a  fine  levied  by  the  te- 
1 


nant  for  years  in  possession  and 
his  eldest '  son,  the  first  tenant  in 
tail  in  remainder,  was  void  against 
the  remainder-man  over  by  reason 
that  the  trustees  to  preserve  contin- 
gent remainders,  in  whom  it  was 
contended  that  a  present  freehold 
was  vested  during  the  life  of  the 
tenant  for  years,  were  no  parties 
thereto :  but  it  was  held  afterwards 
that  the  trustees  had  a  vested,  and' 
not  a  contingent  remainder,  and  that 
the  present  freehold  interest  was  in 
them  to  commence  in  possession  upon 
the  determination  of  the  term  of 
years  by  forfeiture  or  other  means 
during  the  life  of  tenant  for  years 
and  therefore  that  such  fine  was  void 
against  the  remainder-man.  Berring- 
ton,  d.  Dormer,  v.  Parkhursl,  H.  10 
6?.  2.  B.  R.  489 

2  Neither  is  the  estate  of  such  remain- 
der-man over  discontinued,  or  his 
right  of  entry  within  five  years  taken 
away  by  another  fine  levied  by  the 
daughters  of  the  first  tenant  in  tail 
male ;  who,  upon  his  death,  wrong- 
fully entered  and  were  possessed,  and 
thereby  disseised  the  remainder-man 
over.  ibid. 

UNIFORMITY,  ACT  OF, 
See  Mandamus,   1,  2. 

VARIANCE. 

1  In  ejectment,  the  premises  being  laid 
to  be  in  Farnham,  and  proved  to 
be  in  Farnham  Royal,  is  not  a  fa- 
tal variance,  unless  it  be  shewn  that 
there  are  two  Famhams.  Doe  d. 
Toilet,  v.  Salter,  M.  51  G.  3.  9 

2  Where  the  contract  of  sale  to  the 
plaintiffs  was  for  "  25  tons  of  Riga 
flax  on  arrival  of  the  first  cargo  we 
shall  receive  of  our  purchases  on  ar- 
rival for  the  ensuing  season  already 
made  —  to  consist  of  a  proportion 
of  sorts;"  semble,  this  would  not 
support  a  count  in  an  action  on  the 
case  for  non-delivery  of  the  flax 
alleging  it  as  an  absolute,  and  not  a 
conditional    purchase;    and  alleging 
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it  as  a  contract  for  an  equal  propor- 
tion of  sorts;  whereas  it  was  to  de- 
pend upon  the  contents  of  the  cargo 
which  might  first  arrive.  Lee  v. 
Walker,  M.  50  G.  3.  died.  113 

3  A  contract  for  the  purchase  of  a 
certain  parcel  of  hemp,  the  exact 
amount  of  which,  not  being  known 
at  the  time,  was  described  in  the 
contract  as  about  8  tons,  may  be 
declared  on  as  a  contract  for  8  tons, 
the  certain  quantity  which  it  was  af- 
terwards proved  to  be,  which  quan- 
tity was  laid  under  a  videlicet.  Glad- 
stone t.  Neale,  E.  51  G.  3.  410 

4  Proof  of  a  warrant  to  arrest  on  suspi- 
cion of  high  treason  will  not  sustain  a 
justification  that  the  plaintiff  was  ar- 
rested and    confined  on  a  charge  of 

*    high  treason.  ♦  Bell  v.  Byrne,  E.  51 
G.  3.  554 

5  In  an  action  for  maliciously,  Sec.  ar- 
resting and  holding  the  plaintiff  to 
bail,  in  which  the  declaration  in 
setting  out  the  judgment  by  default 

#in  the  former  action  stated,  that  "  it 
was  thereupon  considered  that  the 
then  plaintiffs  should  take  nothing 
by  their  said  writ,  but  that  they 
and  their  pledges  to  prosecute  should 
be  in  mercy,  &c. ;"  It  is  no  mate- 
rial variance  if  the"  record  produced 
in  evidence  have  not  the  words  "  and 
their  pledges  to  prosecute,"  but  only 
have  an  M  &c. ;"  for  these  words  may 
be  rejected  as  surplusage,  the  sub- 
stance of  the  allegation  being  the  dis- 
continuance of  the  former  suit.  Judge 
t.  Morgan,  E.  51  G.  3.  547 

VENDOR  AND  VENDEE. 

1  Where  goods  are  sold  and  delivered 
upon  an  agreement  by  the  vendee 
to  pay  for  them  by  a  bill  at  a  certain 
date  ;  as  interest  would  have  run 
upon  such  bill,  if  given,  it  may  be 
recovered  in  an  action  for  the  price 
of  the  goods  brought  after  the  time 
when  such  bill  would  have  become 
due;  and  it  may  be  recovered  as 
part  of  the    estimated  value  of    the 


goods  upon  the  common  count  for 
goods  sold  and  delivered.  Marshall 
and  Another  v.  Poole  and  Another, 
M.  51  G.  3.  88 

The  same  point  was  decided  in 
this  Term  in  Boi/er  v.  Warburton. 

2  Where  a  sale-note  for  the  purchase  of 
50  tons  of  Greenland  oil  was  de- 
livered by  the  sellers'  broker,  to  the 
purchasers  to  be  paid  for  by  their 
acceptance  payable  at  a  future  day ; 
and  they  afterwards  received  from 
the  sellers  an  order  on  their  whar- 
fingers for  the  delivery  of  the  50 
out  of  90  tons  of  their  oil ;  yet  as 
the  custom  of  the  trade  was  for  the 
casks  to  be  searched  by  the  sellers' 
cooper,  and  for  a  broker  on  behalf  of 
both  parties  to  ascertain  the  foot-dirt 
and  water  in  each,  (for  which  allow- 
ance was  tb  be  made,)  and  then  the 
casks  were  to  be  filled  up  by  the 
sellers'  cooper,  at  their  expense ;  all 
which  was  to  precede  the  delivery  to 
the  buyers :  held  that  the  sale  was 
not  complete  to  pass  the  property  ; 
but  that  the  sellers  on  the  insolvency 
and  subsequent  bankruptcy  of  the 
buyers  before  such  acts  done  and 
delivery  made  might  countermand  it. 
Wallace  and  Others,  Assignees  of  An- 
derson and  Eades,  Bankrupts,  v. 
Breeds,  E.  51  G.  3.  522 

WAGER. 

A  stakeholder  receiving  country  bank- 
notes as  money,  and  paying  them 
over  wrongfully  to  the  original  staker, 
after  he  had  lost  the  wager,  is  an. 
swerable  to  the  winner  in  an  action 
for  money  had  and  received  to  his 
use.     Pickard  v.  Banks,  M.  51  G.  3. 

20 
WARRANT. 

Though  the  stat.  49  G.  3.  c  68.  s.  3. 
directs  a  magistrate,  upon  complaint 
by  an  overseer  of  the  poor  against 
the  reputed  father  of  a  bastard  child 
for  not  obeying  an  order  of  bastardy, 
and  proof  upon  oath  of  the  order  for 
payment  of  maintenance,  and  non- 
payment 
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WITNESS. 


payment  thereof,  to  issue  his  warrant 
to  apprehend  the  reputed  father  ;-yet 
it  is  proper  for  the  justice  to  issue  a 
summons  in  the  first  instance  to  the 
party  charged,  to  attend  and  shew 
cause,  &c.  The  King  v.  Martyr  and 
Fulham,  M.  51  G.  3.  55 

WASTE, 
See  Fine,  1. 

WITNESS. 

One  who  is  subpoenaed  as  a  witness, 
and  attends  at  the  trial,  but  there  re- 
fuses to  give  evidence,  unless  his  ex- 
penses are  paid,  and  is  thereupon  not 
examined,  may  yet  maintain  assump- 
sit for  his  necessary  expenses  of  at- 
tendance against  the  party  who  sub- 
poenaed him.  There  was  also  evi- 
dence of  a  promise  to  pay  the  expenses 
at  the  time  of  serving  the  subpoena  ; 
which  it  was  contended  was  waved  by 
the  plaintiff's  subsequent  refusal  to  be 
examined.  Ilallct  v.  Mears,  M.  51 
G.  3.  15 

There  is  no  objection  to  a  bastard, 
being  of  the  years  of  discretion,  giving 


evidence  on  an  order  of  bastardy  as 
to  her  reputed  father ;  nor  to  the 
reputed  father  being  examined,  if  he 
choose  to  admit  the  fact ;  though  he 
be  not  compellable  to  answer.  The 
King  v.  St.  Mary's  Nottingham,  E. 
10  G.  %  57 

Where  one  partner  drew  a  bill  in  the 
partnership  firm  to  the  order  of  the 
firm,  and  indorsed  it  in  the  name  of  the 
firm,  and  after  it  was  accepted  by  the 
defendant  passed  it  to  the  plaintiff, 
who  was  a  separate  creditor  of  such 
partner  for  his  separate  debt ;  in  an 
action  by  the  separate  creditor  against 
the  acceptor,  the  latter  may  call  either 
of  the  partners  as  a  witness  to  dis- 
prove the  authority  of  the  debtor 
partner  to  give  the  joint  security :  for 
though,  if  the  separate  creditor  re- 
covered against  the  acceptor,  he  would 
have  his  remedy  over  against  the  firm, 
yet  the  innocent  partner  would  have 
his  remedy  over  against  the  other. 
And  the  bankruptcy  of  the  debtor  part- 
ner in  the  mean  time  does  not  vary  the 
question  of  competency.  Ridley  and 
Another  v.  Taylor,  M.  51  G.  3. 
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